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At  the  opening  of  the  Conrt  this  morning,  Mr.  Cuahing,  the  Attorney- 
General  of  the  United  States,  addressed  the  Conrt  as  follows : — 

TdAj  it  please  jour  Honors :  —  t  rise  to  submit  a  motion,  which  seems 
to  be  called  for  by  the  nature  of  the  subject-matter.  God,  in  his  inscni« 
table,  but  supreme  will,  has  removed  fVom  the  service  of  the  countiyi 
and  from  that  path  of  honor  which,  through  a  long  lifetime  of  greatness 
and  goodness,  he  had  so  nobly  trod,  the  Vice-President  of  the  United 
States.  When  the  voice  of  some  future  panegyrist,  on  the  banks  of  the 
Mississippi— the  Bravo  of  the  Columbia, — shall  speak' of  the  heroes,  the 
legislators,  the  statesman,  and  the  magistrates  of  our  country,  as  it  re* 
counts  the  names  borne  on  that  glorious  roll  of  immortality,  it  cannot  fail 
to  pause  with  unalloyed  fiatisfaction  at  the  name  of  William  B.  Ejng. 
Providence,  from  time  to  time,  raises  up  men  to  lead  armies  on  to  vio- 
tory  through  the  dash  of  the  battle-field,  or,  by  rare  fffts  of  written  or 
spoken  thought,  to  wield,  at  will,  the  fiercest  impulses  of  nations.  Such 
men,  if  they  have  a  superlatively  splendid  career,  yet  have  an  agitated 
one.  They  create  events,  and  they  partake  of  the  vidssitudes  of  events. 
They  may,  they  often  do,  have  shaded  sides  of  the  mental  formation, 
without  which  the  bright  ones  would  be  too  dazzingly  brilliant  They 
come  to  be  praised  or  dispraised  alternately,  acconling  to  the  light  in 
which  their  actions  are  viewed,  and  the  fiuz  or  refiux  of  the  tides  of 
popular  emotion.  If  William  B.  King  be  not  of  these,  yet  he  has  an 
appropriate,  and  perhaps  he  has  a  more  enviable  place  in  the  temple  of 
fiime  and  in  the  hearts  of  Americans.  For  of  him,  it  is  with  plainest 
truth  to  be  said,  that  with  lofty  elements  in  his  character  to  merit  and 
receive  the  most  absolute  commendation,  there  is  nothing  in  it  open  to 
censure.  He  stands  to  the  memory  in  sharp  outline,  as  it  were,  against 
the  sky,  like  some  chiselled  column  of  antique  art,  or  some  consular  statue 
of  the  imperial  republic  wrapped  in  its  marble  robes,  grandly  beautiful  in 
its  simple  dignity  and  unity  of  a  faultless  proportion. 

Placed  at  an  early  age  in  that  august  assembly,  the  highest,  all  things 
considered,  in  this  or  any  other  land,  the  Senate  of  the  United  States,— 
and  continuing  there,  save  with  brief  interruption  of  the  most  eminent 
diplomatic  employment,  during  a  whole  generation  of  time, —and  repeat- 
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edly  elevated  to  preside  oyer  its  deliberationsy — he  had  grown  to  be,  not 
of  it  merely,  bat  its  representatire  man,  its  typical  person,  its  aU  conspi- 
caous  model  of  an  upright,  pure,  spotless,  hig^-minded,  chivalric  Ameri- 
can 3enator.  This  it  is,  in  my  judgment,  which  constitutes  the  distincdve 
trait  in  his  character  and  career,  and  which  drew  to  him  the  veneration 
and  the  confidence  of  his  countrjonen. 

We  think  of  him  almost  as  an  historical  monument  of  senatorial  integ- 
rity, rather  tiian  as  a  mere  mortal  man  of  the  age.  Like  that  gallant 
soldier,  who  received  the  baton  of  marshal  in  Uie  very  scene  of  hia 
achievements,  and  fell,  struck  by  a  cannon  shot,  in  the  act  of  grasping  the 
insignia  of  his  command,  so  the  Yice-Fresident  did  but  reach  the  pmna- 
de  of  his  greatness  to  die.  Such  a  death,  so  timed,  though  premature 
for  us  whom  he  has  left  behind  to  the  toils  and  cares  of  public  duty,  was 
not  premature  for  the  consummate  completeness  of  his  renown.  Know- 
ing how  deeply  his  loss  must  be  deplored  by  your  Honors,  it  is  deemed 
fitting  for  me  to  move  that  this  Court,  in  unison  with  what  has  been  done 
in  both  Houses  of  Congress,  do  now  adjourn,  in  manifestation  of  its  re- 
spect for  the  memory  of  the  deceased  Vice-President  of  the  United  States. 

To  which  Mr.  Chief  Justice  Taney  replied:  — 

The  Court  is  sensible  that  every  mark  of  respect  is  due  to  the  memory 
of  the  late  Vice-President,  William  R.  King. 

His  life  was  passed  in  the  public  service,  and  marked  throughout  by 
its  purity,  integrity,  and  disinterested  devotion  to  the  public  good. 

It  is  true  that  no  part  of  it  connected  him  particularly  with  the  judicial 
branch  of  this  government  But  the  people  of  the  United  States  had 
elevated  him  to  the  highest  ofiice  but  one  in  their  gift ;  and  the  loss  of  a 
statesman  like  him,  so  honored  and  so  worthy  of  the  honor  bestowed,  is 
felt  to  be  a  public  calamity  by  this  department  of  government  as  well  as 
by  that  to  which  he  more  immediately  belonged.  And  as  a  token  of  their 
high  respect  for  him  while  living^  and  their  sincere  sorrow  for  his  death, 
the  Court  will  adjourn  to-day,  without  transacting  its  ordinary  business. 

Whereupon,  proclamation  being  made,  the  Court  is  adjourned  until 
Monday  morning  at  11  o'clock. 
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.   THE   DECISIONS 


OF  TBM 


SUPREME  COURT  OF  THE  UNITED  STATES, 


AT 


DECEMBER    TERM,*  1853. 


The  United  States,  Appellants,  v.  Samuel  Davenport's 

Heirs. 

Two  emnts  of  land  in  the  oountrr  known  as  the  nentral  territoiy  Ijing  between  the 
Babine  River  and  the  Arroyo  Hondo,  confirmed,  namely,  one  for  La  Nana  grant- 
ed in  1798|  and  the  other  for  IiOB  Ormesas  granted  in  1795. 

These  grants  were  made  by  the  commandant  of  the  Spanish  post  of  NacogdocheSj 
who  at  that  time  had  power  to  make  inchoate  grants. 

In  both  cases  the  grants  had  defined  metes  and  bounds,  and  the  grantees  were  placed 
in  possession  by  a  public  officer,  and  exercised  many  acts  of  ownership. 

The  evidence  of  the  grants  was  copies  made  by  the  commandant  of  the  post,  and  also 
copies  made  by  the  land-office  in  Texas.  These  copies,  under  the  curcnmstances, 
are  sufficient. 

At  the  date  of  these  grants,  it  was  necessary  to  obtain  the  ratification  of  the  civil  and 
military  Governor  before  the  title  became  perfected.  This  not  having  been  done 
in  the  present  case,  the  title  was  imperfect,  although  the  petition  alleges  that  it  was 
perfect,  and  the  District  Court  had  jurisdiction  under  the  Acts  of  1824  and  1844. 

But  the  District  Court  ought  not  to  have  decree4  that  floats  should  issue  where  the 
United  Stetes  had  sold  portions  of  the  land,  because  these  vendees  were  not  made 
parties  to  the  proceedings. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  under  the  Acts  of 
1824  and  1844,  so  often  referred  to  in  cases  previously  reported. 

The  facts  of  the  case  are  recited  in  the  opinion  of  the  Court. 

It  was  argued  by  Mr.  Gushing'  rAttorney-Greneral)  on  the  part 
of  the  United  States,  and  by  JUr.  Baldunn  and  Mr.  Johnson^  with 
whom  was  Mr.  Coze^  on  behalf  of  the  appellees. 

The  points  made  on  the  part  of  the  United  States  were, 

I.  That  the  court  below  had  no  jurisdiction,  and  that  the  de- 
crees are  therefore  nullities. 

These  grants  were  complete  titles,  requiring  nothing  more  to 
be  done  to  perfect  them ;  and  the  cases  are  full  of  proof,  offered 
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by  the  claimants,  to  show  that  the  grants  were  perfect  grants. 
But  the  act  of  1824  applies  only  to  cases  of  incomplete  titles, 
to  cases  protected  by  the  treaty  of  1803,  .^<  and  which  might 
have  been  perfected  into  a  complete  title,  nnJer,  and  in  con- 
•formity  to,  the  laws,  usages,  and  customs  of  the  governments 
under  which  the  same  originated,  had  not  the  sovereignty  of 
the  country  b^en  transferred  to  the  United  States."  1  Land 
Laws,  38^  The  point,  it  is  conceived,  is  decided  in  the  case 
of  the  United  States  v.  Beynes,  9  Hovi^ard,  144,  bottom  of 
page,  and  145. 

IL  That  there  is  no  sufficient  evidence  of  the  execution  of 
the  grants  by  Fernandez  and  Gandiana. 

III.  That,  even  if  »tbeir  execution  is  proved,  then  they  are 
void;  because  Fernandez  and  Graudiana  had  no  authority  to 
make  such  large  grants.  Laws  for  the  sale  and  distribution  of 
lands.  2  WhUe's  Bea  p.  48  to  55;  Royal  Ordinance  of  13th 
October,  1749,  Ibid.  67;  Royal  Ordinance  of  1754,  Ibid.  62; 
O'Reilly's  and  Oayoso's  Regulations,  Ibid.  229,  231. 

IV.  That  even  if  their  execution  is  proved,  then  the  grants 
are  void,  because  no  lands  were  severed  from  the  public  domain 
by  surveys,  giving  a  certain  location  previous  to  the  treaty  of 
1800  or  even  1803,  and  the  descriptions  in  the  grants  are  so 
vague,  indefinite,  and  uncertain,  that  no  location  of  the  lands 
embraced  in  thetn  can  be  given.  United  States  v.  Miranda,  16 
Peters,  156  to  160;  15  Peters,  184,  215,  275,  319;  10  Peters, 
331 ;  3  Howard,  787 ;  5  Howard,  26 ;  United  States  v.  Boisdore's 
heirs,  11  Howard,  63 ;  Lecompte  v.  United  States,  Ibid.  115. 

Y.  That  the  claimants  are  not  within  the  provisions  of  the 
act  of  1824,  and  there  are  not  the  proper  averments  in  their 
petitions  to  show  that  they  are  entitled  to  its  benefits. 

The  counsel  for  the  appellees  made  the  following  points : — * 

1.  The  territory  within  ^^hich  both  of  these  grants  were  situ- 
ate was,  at  their  respective  dates,  within  the  boundaries  of 
Texas,  (the  Arroyo  Hondo  being  the  eastern  boundary,)  and 
subject  to  the  dominion  and  control  of  the  commandancy  at 
Nacogdoches,  so  far  as  related  to  the  granting  of  lands. 

2.  The  civil  and  military  commandants  at  that  post  were,  ez 
officio^  lieutenant-governors,  and  had  authority  to  grant  lands 
within  their  province  or  department 

3.  These  grants  were  made  by  them  in  manner  stated  in  the 
petitions,  and  were  in  conformity  with  the  laws,  usages,  and 
customs  of  Spain,  which  then  existed  in  the  province  of  Texas 
and  at  the  post  of  Nacogdoches. 

4.  These  grants  gave  to  the  grantees  therein  named,  and  to 
their  legal  representatives,  a  good  title  to  the  premises  in  them 
respectively  described. 
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5.  The  plaintiffs,  in  these  sni^,  have  shown  themselves,  by  a 
legular  deduction  of  title,  the  owners  of  the  William  Barr  and 
Samuel  Davenport  interests  in  both  tracts ;  and  are,  thereforci 
entitled  to  recover. 

Mr.  Johnson^  in  his  argument,  said  that  the  United  States  had 
not  denied  the  existence  of  the  original  grants.  As  to  the  alle- 
gation  that  the  lands  were  not  severed  from  the  royal  domain, 
if  the  grant  was  capable  of  being  located,  it  need  not  be  actually 
severed.  Glenn  v.  United  States,  13  Howard,  250.  This  grant 
can  be  located.  A  centre  being  given,  a  line  must  be  run  from 
it  two  leagues  to  the  north  and  two  to  the  south ;  then  from 
each  end,  two  east  and  two  west ;  then  close  the  survey.  The 
record  shows  that  the  centre  tree  existed.  The  other  grant  can 
be  surveyed  also. 

^  But  it  has  been  said  that  if  these  titles  are  good  for  any  thing, 
they  are  complete  titles,  and  therefore  not  within  the  jurisdic- 
tion of  the  court  under  the  acts  of  1824  and  1844. 

We  are  aware  that  in  the  case  of  the  United  States  v.  Reynes, 
9  Howard,  127,  this  court  has  decided  that  perfect  grants,  aris- 
ing under  the  treaty  of  1803,  do  not  fall  within,  and  are  not  em- 
braced by,  the  provisions  of  this  law ;  and  to  that  decision  we 
bow  with  respectful  deference ;  but  we  ask  the  court  whether 
the  two  grants  under  consideration  are  of  that  description  ?  We 
submit  to  your  honors  whether  the  fact  that  these  grants  were 
made  by  the  civil  or  military  commandants ;  whether  from  the 
fact  that  they  lay  within  the  neutral  territory,  a  territory  which, 
from  its  earliest  history,  was  in  dispute  between  the  command- 
ants at  Natchitoches,  in  Louisiana,  and  Nacogdoches,  iq  Texas, 
and  which,  by  the  treaty  of  1819,  falls  within  the  limits  of 
Louisana ;  seeing  that  the  grants  originated  with  the  command- 
ant in  Texas, — are  not  considerations  which  will  take  these 
cases  out  of  the  operation  of  that  decision.  Notwithstanding  the 
proof  in  these  cases  to  the  contrary,  we  submit,  whether,  under 
the  laws  of  Spain  and  of  the  Indies,  stricti  juris^  these  grants, 
to  make  them  perfect  anjl  complete,  did  not  require  the  sanction 
of  the  Home  Department  and  authority.  Such  was  the  con- 
struction put  upon  them  by  Governor  Saicedo  himself,  the  go- 
vernor of  the  internal  provinces,  when  **  on  his  way  to  San  An- 
tonio he  collected  all  the  titles  he  could,  in  order  to  have  them 
confirmed."  See  Colonel  Bloodworth's  testimony,  Y.  and  M., 
O.  R.  p.  201 ;  N. .  R.  187.  And  did  not  the  submission  of 
Davenport  &  Co.  of  one  of  the  grants  to  Governor  Saicedo, 
show  that  they  deemed  the  sanction  of  the  acts  of  the  military 
commandant,  who  made  the  grant,  by  a  higher  authority  neces- 
sary ;  and  did  not  the  action  of  that  governor  show  his  own 


SUPREME  COURT. 


United  States  v.  Darenport'i  Heiri. 


acquiescence  in  these  views,  and  also  show  that  the  grant  was 
farther  embarrassed,  by  the  fact  that  it  lay  within  the  neutral 
territory?  Y.  and  M.,  O.  R.  p.  140;  N.  R.  130.  This,  too,  is 
in  accordance  with  the  testimony  of  Benjamin  Fields,  who 
swears  that  he  always  supposed  such  sanction  necessary ;  p.  92 
and  93 ;  N.  R.  89,  90 ;  and  are  not  these  views  strengtheiied 
by  reference  to  the  note  of  the  commissioners,  p.  43,  44,  and 
51  ?     In  which  last  note  the  commissioners  say :  — 

^  It  appears  to  be  a  historical  fact,  that  the  strip  of  country 
called  the  neutral  territory  was  early  disputed  by  the  ancient  gov- 
ernments of  Texas  and  Louisiana,  both  alternately  assuming  and 
repelling  jurisdiction  over  it ;  and  even  after  both  provinces  were 
united  under  the  dominion  of  Spain  the  dispute  did  not  subside, 
but  was  kept  alive  and  perpetuated  by  the  local  commandants, 
&c."  These  commissioners,  in  their  several  reports,  after  class- 
ing these  in  the  first  class  of  claims,  recommend  them  for  con- 
firmation; a  language  which  would  not  have  been  used  in 
reference  to  perfect  titles,  and  which,  coming  from^them,is  to  b6 
regarded  as  the  language  of  the  government  itself.  '9  PetR.  468. 

These  were  the  grounds  on  which  the  District  Attorney,  in  the 
court  below,  insisted  that  the  grants  were  inchoate  and  not  per- 
fect and  absolute ;  and  we  with  great  confidence' submit  to  the 
court,  therefore,  whether  these  combined  considerations  do  not 
dearly  distinguish  these  cases  firom  that  of  the  United  States  v. 
Reynes,  before  referred  to ;  and  if  so,  whether  they  are  not  em- 
braced by  the  act  under  which  the  suits  are  brought ;  and  in 
view  of  the  whole  case  in  all  its  aspects,  we,  with  like  confidence, 
submit  whether  we  are  not  entitled  to  recover. 

1  Howard,  24;  7  Pet.  R.  51;  10  Pet  R.  303;  CivU  Code, 
title  Prescription,  3421,  3437,  3438,  3465,  and  3466 ;  2  White's 
Recop.  191 ;  Duff  Grreen's  American  State  Papers,  vol.  3,  p.  72 
to  83;  lb.  vol.  4,  p.  34-36,  60,  61,  75 ;  Executive  Document, 
33,  2d  session,  27th  Congress,  p.  81.  Doe  v.  Eslava  et  al  9 
Pet  R.  449;  Doe  t;.  The  City  of  Mobile,  lb.  468. 

^  The  authority  given  to  these  ofiicers  (the  register  and  re- 
ceiver) was  to  be  exercised  only  in  cases  of  imperfect  grants, 
confirmed  by  the  act  of  Congress,  and  not  cases  ot  perfect  titles; 
in  these  they  had  no  authority  to  act" 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
This  cause  comes  before  this  court  by  an  appeal  from  a  decree 
of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  appellees  filed  their  petition  in  that  court  to  establish 
their  claim  to  a  share  in  two  grants  of  land,  situate  on  the 
western  border  of  Louisiana,  in  the  country  known   as  the 
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neutral  teiritory,  lying  between  the  Sabine  river  and  the  Arroyo 
Hondo, 

One  of  these  grants  was  issued  by  the  commandant  of  the 
Spanish  post  at  Nacogdoches  to  Edward  Murphy,  the  1st  day 
of  July,  1798,  for  a  tract  of  land  called  La  Nana,  containing 
92,160  acres.  The  grantee,  in  the  month  of  November  follow- 
ing, conveyed  it  to  the  trading  firm  of  William  Barr  &  Co.,  of 
which  Murphy  and  Samuel  Davenport,  the  ancestor  of  the  ap* 
pellees,  were  respectively  members. 

The  evidence  of  the  grant  consists  in  copies  of  the  petition  of 
Edward  Murphy  to  the  commandant,  dated  in  February,  1798, 
for  a  donation  of  the  tract  La  Nana,  situate  to  the  east  of  the 
Sabine  river,  on  the  road  leading  from  the  town  of  Natchitoches. 
The  tract  asked  for  forms  a  square  of  four  leagues  upon  that 
road,  the  centre  of  which  is  the  prairie  adjoining  the  bayou  La 
Nana.  The  motive  of  the  application  was,  that  the  petitioner 
might  have  summer  pasturage  for  his  cattle  and  other  animals. 
The  petition  was  granted  by  the  commandant,  and  the  procu* 
rator  was  ordered  to  place  the  grantee  in  possession.  The  pro- 
curator fulfilled  this  order  the  first  of  August,  1798,  by  going 
upon  the  land  with  the  grantee  and  in  the  presence  of  witnesses, 
^  took  him.  by  the  right  hand,  walked  with  him  a  number  of 
paces  from  north  to  south,  and  the  same  from  east  to  west, 
and  he,  letting  go  his  hand,  (the  grantee,)  walked  about  at  plea- 
sure on  the  said  territory  of  La  Nan^  pi^lling  up  weeds  and 
made  holes  in  the  ground,  plantfed  posts,  cut  down  bushes,  took 
up  clods  of  earth  and  threw  them  on  the  ground,  and  did  many 
other  things  in  token  of  the  possession  in  which  he  had  been 
placed  in  the  name  of  His  Majestv,  of  said  land  with  the  bound- 
aries and  extension  as  prayed  for." 

The  act  of  possession  was  returned  to  the  commandant,  who 
directed  ^^  that  it  should  be  placed  in  the  protocol  of  the  post  to 
serve  as  evidence  of  the  same,  and  that  a  certified  copy  should 
be  given  to  the  person  interested."  The  conveyance  of  Murphy 
to  his  firm  bears  date  in  the  month  of  November  after ;  was  ex- 
ecuted in  the  presence  of  the  same  commandant,  and  at  that 
time  the  certified  copies  offered  in  evidence,  purport  to  have 
been  made. 

The  other  grant  is  for  a  tract  of  land  called  Los  Ormegas, 
containing  207,360  acres.  It  is  founded  on  a  petition  of  Jacinta 
Mora  to  the  commandant  of  the  same  post,  in  November,  1795, 
who  asked  for  the  concession,  that  he  might  establish  a  stock 
farm  for  the  raising  of  mules,  horses,  horned  cattle,  &c.,  ^nd  to 
cultivate  the  soil.  The  tract  described  in  the  petition  contains 
six  leagues  square  on  the  river  Sabine,  the  centre  of  the  Western 
line  being  opposite  to  the  Indian  crossing  place  of  that  river. 
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The  prayer  of  the  petition  was  allowed  the  same  day,  and  orders 
given  to  the  procurator  to  place  the  petitioner  in  possession, 
^with  all  the  usual  formalities  of  style,  and  that  he  should  re- 
port his  proceedings  for  the  more  efiectnal  confirmation  of  the 
property." 

This  order  was  executed  in  December,  1795,  with  the  same 
ceremonial  that  was  employed  about  the  order  upon  the  La 
Nana  grant,  and  the  act  recording  the  transaction  was  placed 
in  the  protocol  of  the  post. 

The  paper  in  evidence  is  a  certified  copy  made  by  the  com- 
mandant of  the  post  in  1806,  shortly  before  the  conveyance  of 
the  grantee  to  the  firm  of  William  Barr  &  Co.,  and  in  the  cer- 
tificate the  copy  is  declared  to  have  been  compared  and  corrected| 
and  that  it  is  true  and  genuine. 

Besides  these  papers,  the  plaintiffs  procured  certified  copies 
from  the  officers  of  the  land-office  in  Texas,  from  copies  of  the 
protocol  made  in  1810,  which  were  submitted  by  the  firm  of 
barr  &  Co.  to  the  governor  (Salcedo)  of  one  of  the  internal 
provinces  of  New  Spain,  of  which  this  post  was  at  the  time  a 
dependency,  apparently  for  the  purpose  of  obtaining  his  sanction, 
either  to  the  authenticity  of  the  document,  or  to  the  grant  it 
evinced.  This  copy  of  the  La  Nana  papers  does  not^correspond 
with  that  of  1798,  but  that  of  the  Ormegas  grant  is  substantially 
the  same  as  that  made  in  1806. 

The  plaintiffs,  farther  to  support  their  claim,  offered  evidence 
satisfactorily  explaining  why  th&e  papers  came  to  be  deposited 
in  the  archives  of  Texas  and  for  the  fact  of  their  discovery 
there. 

These  claims  were  presented  in  1812,  to  the  commissioners 
appointed  to  ascertain  and  adjust  claims  to  lands  in  the  Western 
District  of  Louisiana,  and  have  been  before  the  several  boards 
which  have  been  since  constituted  to  effect  the  same  object. 
The  genuineness  of  the  signatures  which  appear  on  these  copies 
of  the  grant;  that  they  have  come  from  a  proper  depository; 
that  the  parties  who  now  hold  them  have  claimed  them  since 
the  date  of  their  titles ;  that  the  lands  are  fitted  for  the  objects 
for  which  they  were  sought,  and  have  been  used  for  that  purpose; 
that  surveys  and  possession  defined  their  limits,  contempora- 
neous! v,  or  nearly  so,  with  the  grants,  are  facts  sufficiently  esta- 
blishea  by  the  evidence  submitted  to  the  District  Court.  No 
irapatation  upon  the  authenticity  of  the  grants  occurs  in  any  of 
the  reports  or  acts  of  the  government,  but  in  the  various  reports 
of  the  Boards  of  Inquirv  they  have  been  treated  as  genuine, 
resting  upon  just  considerations,  and  entitled  to  con&mation 
from  the  equity  of  the  government. 

The  questions  now  arise,  have  these  grants  been  legally  esta^ 
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blished?  Were  they  within  the  competency  of  the  persona 
making  them  ?  Are  they  binding  upon  the  faith  of  the  govern* 
ment  of  the  United  States?  Does  it  lie  within  the  jurisdiction 
of  this  court  to  render  a  decree  favorable  to  the  petitioners  ? 

The  copies  made  by  the  Spanish  commandant  from  the  pro- 
toco],  and  certified  by  him  to  be  true  and  genuine,  tboaffh 
dated  long  alter  the  protocol,  would  be  received  in  evidence  m 
the  courts  of  Spain,  as  possessing  equal  claims  to  credit  as  the 
primordial  or  originals.  Por  the  reason,  that  those  like  these  are 
certified  by  the  same  officer  whose  attestation  gives  authenticity 
to  the  protocol,  and  who  is  charged  to  preserve  it  2  Escriche, 
Die.  de  leg.  185.  And  this  court  for  the  same  reason  has  ^ni* 
formly  received  them,  as  having  the  same  authority.  United 
States  V,  Perchemem,  7  Peters,  51 ;  United  States  t;.  Delespine, 
15  Peters,  319,  and  cases  cited. 

In  this  case  the  evidence  of  the  loss  or  destruction  of  the 
protocol  is  satisfactory,  and  the  copies  would  be  admitted  as 
secondary  evidence  upon  well  settlea  principles. 

The  power  of  the  commandants  of  posts,  in  the  Spanish 
colonies  to  make  inchoate  titles  to  lands  within  their  juxisdio- 
tions  has  been  repeatedly  acknowledged  by  this  court 

Under  the  laws  and  regulations  of  the  Spanish  Crown,  it  is 
a  question  of  some  doubt,  whether  gmnts  for  the  purpose  of 
^zing  cattle,  were  any  thing  more  than  licenses  to  use  the  lands, 
and  whether  they  were  designed  to  operate  upon  the  dominion. 
This  question  was  presented  in  the  case  of  the  United  States  p* 
Huertas,  8  Peters,  475,  upon  a  grant  ^  with  the  precise  oonditioa 
to  use  the  lands  for  the  purpose  of  raising  cattle,  without  hav* 
ing  the  faculty  to  alienate  the  said  land  by  sale,  transfer,  control 
of  retrocession,  or  by  any  other  title  in  favor  of  a  stranger 
without  the  knowledge  of  this  government,"  was  confirmed  by 
a  decree  of  this  court  against  that  objection  upon  the  pfirt  of 
the  government,  8  Peters,  475-709.  We  consider  the  question 
closed  by  the  decision  in  that  case,  in  reference  to  the  country 
formerly  held  by  Spain,  lying  to  the  east  of  the  Sabine. 

The  land  comprehended  in  these  grants  at  their  respective 
dates  was  within  the  unquestioned  dominions  of  the  Crown  of 
Spain.  The  evidence  clearly  established  that  the  commandants 
of  the  posts  at  'Nacogdoches,  before  and  subsequently,  were 
accustomed  to  make  concessions  to  lands  in  the  neutral  terri* 
tory.  This  was  not  at  all  times  an  unquestioned  jurisdictioUi 
but  between  the  years  1790  and  1800,  it  seems  to  have  been 
generally  acquiesced  in.  Some  of  the  grants  made  within  that 
period  have  been  confirmed  by  the  United  States.  The  dispute 
of  this  jurisdiction  was  a  dispute  raised  by  other  local  com^ 
mandants  and  had  no  relation  to  the  controversy  which  arose 
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between  the  United  States  and  Spain,  upon  the  construction 
of  the  treaty  of  St  Ildefonso  and  the  limits  of  the  cession  it 
made.  Had  these  grants  been  executed  after  the  date  of  that 
treaty,  they  would  probably  have  been  controlled  by  the  doctrine 
of  the  case  of  the  United  States  v.  Reynes,  9  Howard,  127,  and 
those  of  a  kindred  character.  Having  been  executed  by  officers 
of  the  Crown  of  Spain,  within  its  dominions,  and  in  the  exercise 
of  an  apparently  legitimate  authority,  the  presumption  is  in 
favor  of  the  rightfulness  of  the  act  No  evidence  has  been 
given  on  the  part  of  this  government  to  impugn  it,  and  much 
evidence  has  been  adduced  to  uphold  and  sustain  it 

The  petition  of  the  appellees  describes  the  grants  to  be  com- 
plete, wanting  nothing  to  their  validity  from  the  authorities  of 

Spain. 

They  have  adduced  evidence  to  show  that  such  was  the 
estimation  in  which  they  were  held  by  the  inhabitants  of  the 
district  of  Nacogdoches.  If  the  court  had  adopted  this  con- 
clusion it  C9uld  have  taken  no  jurisdiction  of  the  case.  Its 
jurisdiction  under  the  act  of  1844  is  merely  to  supply  the  defi- 
ciencies  in  the  titles,  which  were  irt  their  incipient  state  at  the 
termination  of  the  Spanish  dominion. 

The  facts  pleaded,  enable  us  to  determine  the  case  without  a 
reference  to  these  legal  conclusions  of  the  parties.  In  the 
United  States  v.  Clarke,  8  Peters,  436,  this  court  reviewed  the 
ordinances  and  regulations  of  the  Crown  of  Spain  for  the  dis- 
position of  its  uncultivated  lands  in  the  Indies,  so  as  to  ascertain 
in  whom,  among  its  officers,  the  power  to  grant  resided.  From 
the  examination,  it  was  concluded  th^t  in  1774,  it  was  confided 
to  the  civil  and  military  Governors,  from  whom  it  had  been  for 
some  years  previ6usly  withdrawn,  and  that  it  remained  with 
these  officers  till  a  period  subsequent  to  the  date  of  these  grants 
in  the  territories  bordering  upon  the  Gulf  of  Mexico.  The 
commandants  of  posts,  and  other  sub-delegates  of  this  officer, 
were  charged  only  with  a  superintendence  of  the  incipient  and 
mediate  states  of  the  title,  but  the  power  of  completely  severing 
the  subject  of  the  grant  from  the  public  domain  was  uniformly 
retained  by  t|:iat  central  jurisdiction.  We  are,  therefore,  of  the 
opinion,  that  these  concessions  must  be  treated  as  imperfect,  and 
dependent  upon  the  sanction  of  the  United  States.  Upon  a 
full  examination  of  the  evidence,  we  think  they  are  sustained 
upon  principles  of  equity,  and  that  the  decree  of  the  District 
Court  that  declares  them  to  be  valid,  should  be  affirmed. 

That  portion  of  the  decree  which  provides  that  the  petitioners 
be  entitled  to  locate  so  many  acres  of  land  as  have  at  any  time 
been  sold,  or  otherwise  disposed  of,  out  of  said  subdivisions 
by  the  United  States,  or  any  other  unappropriated  land  belong* 
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ing  to  the  United  States,  within  the  State  of  Loaisiana,  falls 
within  the  objections,  stated  in  the  case  of  the  United  States  v. 
Moore,  12  Howard,  209,  and  of  United  States  t;.  McDonogh,  at 
this  term,  and  cannot  be  maintained.  To  this  extent  the  decree 
of  the  District  Court  is  reversed.  The  effect  of  which  reversal*^ 
and  of  the  decree  rendered,  is  to  exempt  the  lands  sold  or  dis- 
posed of  by  the  United  States  from  the  operation  of  the  plain- 
tifPs  claim,  and  to  leave  the  question  of  indemnity  between  the 
claimant  and  the  political  department  of  this  g6vemment 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Ck>urt  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counseL  On  con- 
sideration  whereof,  it  is  the  opinion  of  this  court  that  the  grants 
set  forth  in  the  record  are  valid  grants,  and  that  so  much  of  the 
decree  of  the  District  Conrt  as  confirms  them  should  be  affirmed ; 
but  that  such  of  the  lands  embraced  by  the  said  grants  as  have 
been  sold  or  otherwise  disposed  of  by  the  United  States  are 
exempt  from  the  operation  of  the  said  grants ;  and  that  so  much 
of  the  decree  of  the  said  District  Cou^  as  authorizes  the  loca- 
tion of  so  many  acres  of  the  lands  embraced  in  the  said  grants 
as  have  been  sold  or  otherwise  disposed  of  by  the  United  States, 
on  any  other  unappropriated  lands  of  the  United  States,  within 
the  State  of  Louisiana,  is  erroneous,  and  should  be  reversed. 

Whereupon,  it  is  now  here  ordered,  adjudged,  and  decreed, 
that  so  much  of  the  decree  of  the  District  Court  as  authorizes 
the  location  of  so  many  acres  of  the  land  as  have  been  disposed 
of  by  the  United  States  on  any  other  unappropriated  lands  of 
the  United  States,  within  the  State  of  Louisiana,  be,  and  the 
same  is  hereby  reversed  and  annulled ;  and  that  the  lands  so 
sold  or  otherwise  disposed  of  by  the  United  States,  be,  and  the 
same  are  hereby  exempted  from  the  operation  of  the  said  grants. 

And  it  is  now  here  further  ordered,  adjudged,  and  decreed, 
that  so  much  of  the  decree  of  the  said  District  Court  as  declares 
the  said  grants  to  be  valid,  be,  and  the  same  is  hereby  affirmed. 


10  SUPREME    COURT, 

United  States  v.  Patterson. 


Thb  United  States,  AppBLLAifTS,  v.  Thomas  H.  Patterson. 

A  daimant  of  a  share  of  the  grants  spoken  of  in  the  preceding  case,  having  failed  to 

produce  eridence  of  the  right  of  his  grantor  to  conVey  to  him,  cannot  hare  a  decree 

in  hifl  favor. 
A  person  cannot  intervene  here  who  was  no  partf  to  the  suit  in  the  District  Court. 

And  even  if  the  practice  of  this  conrt  sanctionea  snch  intervention,  there  is  nothing 

to  show  his  right  td  do  so  in  this  case. 

This  was  a  branch  of  the  preceding  case.  The  original  title 
and  the  lands  were  the  same.  Patterson  ^claimed  nnder  a  deed 
executed  on  the  2l8t  of  November,  1836,  by  the  heirs  of  Williaai 
Barr,  deceased ;  but  the  deed  purported  to  be  executed  by  their 
attorney  in  fact,  Robert  Thompson. 

The  cause  was  argued  by  the  same  counsel  who  argued  the 
preceding  case,  with  the  addition  of  Mr,  Lawrence j  who  claimed 
to  intervene  on  behalf  of  the  heirs  of  Joseph  Piernas. 

JiSr.  LawrencBy  in  support  of  this  claim,  alleged  that,  — The 

Stitioners  rely  upon  a  conveyance  of  Jacinto  Mora  to  Barr, 
ivenport,  and  murphey,  bearing  date  the  22d  day  of  July, 
1805.  This  is  the  only  title .  they  set  up  in  their  petition  to  the 
Ormegas  tract 

During  the  progress  of  the  cause  they  offered  in  evidence  a 
conveyance  from  Jacinto  Mora  to  Joseph  Piernas,  bearing  date 
the  2oth  of  April,  1796,  a  paper  purporting  to  be  a  conveyance 
from  Piernas  to  Vitor  Portia,  dated  30th  August,  1804,  and  a 
conveyance  from  Portia  to  Davenport,  dated  in  the  year  1818. 

All  of  these  instruments  of  writing  are  in  due  form,  except  the 
most  important  one,  viz.,  that  purporting  to  be  from  Piernas  to 
Portia,  which  was  not  authenticated  by  a  notary  or  other  officer, 
is  not  taken  from  any  legal  depository,  nor  recorded  in  the  land- 
o£Bce,  and  in  which  neither  the  hiandwriting  of  the  witnesses 
nor  of  Piernas  is  proved,  nor  the  witnesses  produced  or  their 
absence  accounted  for.  In  short,  there  is  no  proof  at  all  of  the 
genuineness  of  the  paper,  but  it  is  left  for  the  court  to  judge  of 
the  genuineness  of  the  signature  of  Piernas. 

Now,  it  will  be  at  once  perceived  that  if  there  were  no  defect 
in  the  chain  of  title  fit>m  Piernas  to  Davenport,  this  would  have 
been  the  elder  and  better  title  to  Davenport  as  to  the  Ormegas 
tract;  and  yet,  though  the  conveyance  to  Davenport  of  Piernas's 
interest  was  in  1818,  and  this  petition  was  filed  in  1845,  it  is  not 
even  alluded  to  in  the  petition. 

It  will  be  seen,  from  the  extract  from  vol.  3,  American  State 
Papers,  (Bee.  46,)  that  as  late  as  1815-16,  Piernas  made  claim 
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to  this  land  before  the  board  of  commissioners^  and  no  claim 
was  made  by  Vitor  Portia. 

In  1824-0  the  same  land  was  recon^mended  for  confirmation, 
but  was  never  actually  confirmed  by  Congress.  Piernas  had  in 
the  mean  time  died,  and  his  heirs  were  young  children,  living  in 

everty  and  obscurity.  (See  letter  of  Hayward,  Rec  172 ;  ako 
mort  to  Commissioner,  Rec.  213.) 

The  heirs  of  Piernas  deny  that  he  evdr  signed  the  paper  to 
Portia,  and  aver  that  it  is  entirely  fictitious. 

Full  notice  of  the  claim  of  Piernas  was  before  the  court 
below,  for  the  petitioners  introduced  his  title  themselves.  .  It 
was,  therefore,  fully  within  the  competency  of  the  court  below, 
if  they  perceived,  from  the  record,  title  in  Piernas  to  the  Or- 
megas  tract,  and  had  no  legal  evidence  before  them  of  his  having 
parted  with  that  title, — to  have  reserved  the  rights  of  Piernas's 
heirs  in  their  decree ;  and  it  is  respectfully  submitted,  that  it  is 
within  the  power  of  this  court  (should  the  validity  of  the  grant 
be  affirmed)  to  protect  those  rights,  so  far  as  they  appear  in 
the  present  record. 

In  the  case  of  Cunningham  and  Ashley,  (14  How.  377,)  this 
court  interposed  meso  motUj  to  save  the  new  Madrid  title. 
Here  an  older  title  is  introduced.  The  act  of  Congress  says  the 
court  is  to  decide  on  evidence  brought  in  by  any  person  other 
than  the  parties  to  the  suit-  K  so,  it  is  proper  to  intervene  here. 
The  deed  from  Piernas  to  Portia  bad  never  been  recorded,  and 
the  court  below  had  no  right  to  receive  it 

Mr.  Baktwinj  in  reply  to  Mr.  Lawrence j  made  the  following 
points :  —  ^ 

1.  That  the  great  lapse  of  time  raised  a  strong  presumption 
against  this  claim. 

From  24th  day  of  April,  1818,  when,  as  appears  by  the 
record,  Piernas  conveyed  his  interest  in  that  tract  to  Samuel 
Davenport,  no  claim  has  ever  been  set  up  to  this  land,  either  by 
Piernas  or  his  heirs,  until  now,  notwithstanding  they  reside  in 
New  Orleans,  where  their  suit  was  tried  at  great  length  in  the 
court  below. 

2.  That  the  claimants  under  Piernas  cannot  intervene  in  this 
court,  it  being  a  court  of  appellate  jurisdiction. 

3.  That  the  deed  from  Piernas,  being  an  ancient  deed  under 
the  laws  of  Louisiana,  proved  itself. 

4.  That  it  was  regularly  proved  —  the  testimony  of  Cmsat,  as 
to  the  signature  of  Piernas,  having  been  taken  without  objec- 
tion in  the  court  below. 

5.  That  this  court  wlU  not  undertake  to  settle  the  rights  of  par- 
ties in  interest,  but  leave  them  to  litigate  their  rights  in  the  court 
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below,  or  in  the  State  tribunals ;  and  that  whatever  judgment  the 
court  might  pronounce  in  this  matter,  it  would  not  be  conclusive 
between  the  parties. 

Mr.' Justice  CAMPBELL  delivered  the  opinion  of  the  court 

I'ais  appeal  was  taken  from  a  decree  of  the  District  Court 
oi  the  United  States  for  the  Eastern  District  of  Louisiana. 

The  appellee  claimed  in  the  District  Court  a  confirmation  of 
the  grants  for  the  La  Nana  and  Los  Orro^egas  tracts  of  land, 
in  which,  he  asserted  an  interest  as  an  assignee  of  the  heirs 
of  William  Barr,  one  of  the  members  of  the  firm  of  William 
Beut  &  Co.,  in  which  they  had  been  vested. 

The  questions  of  law  and  fact,  arising  in  this  case,  are  the 
same  as  those  determined  in  the  case  of  the  United  States  v. 
Samuel  Davenport's  Heirs,  in  so  far  as  they  concern  the  validity 
of  the  grants. 

The  evidence  of  the  purchase  by  the  plaintiff  from  the  heirs 
of  Barr  is  not  sufficient.  No  power  of  attorney  appears  in  the 
record  to  Thompson,  who  made  the  conveyance  to  the  plaintiff 
in  their  name.  It  is  therefore  proper  that  the  decree  that  shall 
be  entered  shall  be  without  prejudice  to  their  right,  and  this 
opinion  is  filed  in  order  that  this  judgment  of  the  court  may 
be  understood.  The  operation  of  the  judgment  will  be,  to  per^ 
feet  the  title  for  the  benefit  of  the  legal  representatives  of  William 
Barr. 

In  this  cause,  as  well  as  in  that  of  the  United  States  v. 
Samuel  Davenport's  Heirs,  a  motion  was  submitted  on  behalf 
of  the  heirs  of  Joseph  Piernas  alleging  that  a  deed  from  Joseph 
Piernas  to  Victor  Portia,  dated  the  30th  August,  1804,  being  a 
link  in  the  title  to  the  Ormegas  grant,  was  not  sufficiently 
proven,  and  sug^sting  that  it  was  not  a  genuine  deed,  and  pray* 
mg  for  leave  to  intervene  in  this  suit  to  sustain  their  rights  to 
this  property. 

The  court  is  of  opinion  that  the  motion  cannot  be  allowed. 
The  plaintiff  commenced  his  proceedings  to  assert  his  own 
claims  against  the  United  States.  Those  proceedings  can 
neither  benefit  nor  injure  the  persons  interested  in  this  motion, 
for  they  are  not  parties  to  the  cause.  The  period  for  the  asser- 
tion of  a  claim  under  the  act  of  Congress  of  17th  June,  1844, 
has  expired.  Neither  in  the  District  Court  nor  in  this  court 
would  it  be  lawful  for  persons,  who  failed  to  avail  themselves 
of  the  benefit  of  that  act  during  its  operation,  to  intervene  for 
the  purpose  of  establishing  a  right  under  grants  like  these,  after 
its  expiration,  in  a  suit  commenced  by  other  persons. 

In  looking  through  the  record,  we  find  no  fact  to  authorize  the 
belief  that  the  heirs  of  Piernas  have  any  title  to  the  lands  em- 
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braced  in  these  grants.  If,  therefore,  it  was  compatible  with  the 
constitation  and  practice  of  this  Court,  for  a  person  to  inter- 
vene here  in  a  litigation,  to  which  he  was  no  party  in  the  court 
of  original  jurisdiction,  we  find  nothing  to  authorize  it  in  the 
present  instance. 

The  decree  will  be  entered  here  to  conform  to  that  pro- 
nounced in  the  suit  of  the  United  States  v.  Davenport's  Heirs, 
with  the  direction  that  the  confirmation  shall  be  for  the  use  of 
the  legal  representatives  of  William  Banr,  deceased. 

Order. 

This  cause  came  to  be  heard  on  the  transcript  of  the  record  from 
the  District  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  Court  that  the  grants  set  forth 
in  the  record  are  valid  grants,  and  so  much  of  the  decree  of  the 
District  Court  as  confirms  them,  should  be  affirmed  for  the  use 
of  the  legal  representatives  of  William  Barr,  deceased ;  but  that 
such  of  the  lands  embraced  by  the  said  grants  as  have  been  sold 
or  otherwise  disposed  of  by  the  United  States,  are  exempt  from 
the  operation  of  the  said  grants  —  and  that  so  much  of  the  de- 
cree of  the  said  District  Court  as  authorizes  the  location  of  so 
many  acres  of  the  lands  embraced  in  the  said  grants  as  have 
been  sold  or  otherwise  disposed  of  by  the  United  States  on  any 
other  unappropriated  lands  of  the  United  States  within  the  State 
of  Louisiana  is  erroneous,  and  should  be  reversed. 

Whereupon  it  is  now  here  ordered,  adjudged,  and  decreed, 
that  so  much  of  the  decree  of  the  District  Court  as  authorizes 
the  location  of  so  many  acres  of  the  land  as  have  been  disposed 
of  by  the  United  States  on  any  other  unappropriated  lands  of 
the  United  States  within  the  State  of  Louisiana  be,  and  the 
same  is  hereby  reversed  and  annulled  —  and  that  the  lands  so 
sold  or  otherwise  disposed  of  by  the  United  States  be,  and  the 
same  are  hereby  exempted  from  the  operation  of  the  said  grants. 

And  it  is  now  here  further  ordered,  adjudged,  and  decreed, 
that  BO  much  of  the  decree  of  the  said  District  Court  as  declares 
the  said  grants  to  be  valid,  be,  and  the  same  is  hereby  affirmed 
for  the  use  of  the  legal  representatives  of  William  Barr,  de- 
ceased. 
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The   United   States,  Appellants,  v.  Jean  Baptists  D'Au- 

TEEIEVE,     PONPONNB     Le    BlaNC     AND     OtHERS,     HeIRS     AND 

LEGAL  Representatives  of  Jean  Antoine  Bernard  I^Au- 
terieve,  deceased. 

The  heirs  of  D*AaterieTe  claimed  a  tract  of  land  near  the  river  Mississippi,  npon  two 
grounds,  viz.,  1st,  Under  a  grant  to  Davemay  bj  the  Western  or  Mississippi  Com- 

Eany  in  1717,  and  a  porchase  from  him  bj  D^Anterieve,  the  ancestor,  accompanied 
7  the  possession  and  occupation  of  the  tract  from  1717  to  1780;  and  2d,  Under 
an  order  of  sunrov  of  Unzaga,  Gtoremor  of  the  province  of  Louisiana  in  1772,  an 
actual  survey  made,  and  a  confirmation  thereof  bj  the  governor. 

With  respect  to  the  first  ground  of  title,  there  is  no  recora  of  the  grant  to  Duvemayy 
nor  any  evidence  of  its  extent.  It  is,  therefore,  without  boundaries  or  location ; 
and,  if  free  from  these  objections,  it  would  be  a  perfect  title,  and  therefore  not  withia 
the  jurisdiction  of  the  District  Court,  under  the  acts  of  1824  and  1844. 

With  respect  to  the  second  ground  of  title,  if  the  proceedings  of  Unzaga  be  regarded 
as  a  confirmation  of  the  old  French  grant,  then  the  title  would  become  a  complete 
one,  and  beyond  the  jurisdiction  of  the  District  Court. 

If  they  are  regarded  as  an  incipient  step  in  the  derivation  of  a  title  under  the  Spanish 
government,  Uien  the  survey  did  not  extend  to  the  back  lands  which  are  the  pro- 
perty in  question,  but  only  included  the  front  upon  the  river,  which  was  surrendered 
to  the  governor  in  1780. 

Neither  me  upper  or  lower  side  line,  nor  the  field-notes,  justify  the  opinion  that  the 
survey  indnded  the  back  lands.  A  letter  addressed  to  Unzaga  by  the  surveyor  ii 
so  ambiguous,  diat  it  must  be  controlled  by  the  field  notes  and  map. 

The  neglect  of  the  parties  to  set  up  a  claim  from  1780  to  1821,  and  the  acts  of  the 
Spanish  government  in  granting  concessions  within  the  limits  now  claimed,  furnish 
a  presumption  of  the  belief  of  me  parties  that  the  whole  property  was  surrendered 
in  1780. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana. 

The  history  of  the  claim  is  fully  set  forth  in  the  opinion  of 
the  court. 

.  It  was  argued  by  Mr.  Cushing^  (Attorney-General,)  for  the 
United  States,  and  submitted  on  a  printed  argument,  by  Messrs* 
Janin  and  Taylor^  for  the  appellees. 

The  points  made  on  the  part  of  the  United  States  were  the 
following:  — 

1.  That  the  claim  of  the  petitioners,  founded  on  the  alleged 
grant  by  the  Western  Company  is  not  open  for  discussion,  the  pe- 
titioners having  taken  no  appeal  from  the  decree  of  the  court  below, 
confirming  their  claim  to  the  extent  only  of  the  forty-four  arpens 
of  front,  and  excepting  ev6n  out  of  this  confirmation  the  forty  in 
depth  on  the  front  granted  to  the  Acadians.  But  if  it  were,  then 
every  thing  relating  to  that  gmnt  and  its  extent  and  locality, 
and  what  interest  D' Auterieve  had  in  it,  are  so  vague  and  uncer- 
tain that  it  would  be  impossible  to  identify  and  locate  the  land, 
and  the  grant  would  have  to  be  declared  void. 
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2.  That  D'Auterieve,  by  accepting  the  new  concessions  from 
the  Spanish  authorities,  thereby  waived  all  claims  under  the 
grant  of  the  Western  Company. 

3.  That  the  edict  of  1728,  and  the  alleged  order  of  O'Reilly 
reducing  the  extent  of  the  lands  and  the  granting  of  them  to 
others,  subsequent  to  the  alleged  concessions,  are  acts  for  which 
the  petitioners  can  have  no  relief  against  the  United  States, 
being  the  acts  of  competent  French  and  Spanish  authorities 
during  the  time  these  powers  held  the  sovereignty  of  the  country. 

The  property,  in  the  enjoyment  of  which  the  treaty  stipulates 
that  the  inhabitants  of  the  ceded  tenitory  were  to  be  maintained 
and  protected,  was  such  property  as  stood  recognized  by  Spain 
at  the  date  of  the  treaty,  as  the  private  property  of  the  inhabit- 
ants. The  United  States  are  not  bound  to  recognize  what  Spain 
bad  not  recognized. 

4.  That  the  evidence  in  the  case  shows  that  this  claim  was 
voluntarily  given  up  and  surrendered  to  the  Spanish  authorities 
in  1780,  and  the  long  silence  from  that  time  until  1836,  shows 
that  it  had  been  abandoned  by  the  claimant's  ancestors,  and  the 
grants  made  by  the  Spanish  authorities  within  the  limits  of  the 
land  claimed,  to  the  Acadians  and  others  subsequent  to  the  sur- 
render, show  how  they  regarded  the  matter. 

5.  That  there  was  no  sufficient  evidence  of  the  concessions 
made  by  O'Reilly  and  Unzaga  such  as  to  enable  the  court 
below  to  take  jurisdiction  of  the  claim.  None  were  produced, 
and  there  was  no  evidence  of  loss  or  contents.  The  act  of  1824 
limits  the  jurisdiction  to  claims  founded  on  any  grant,  warrant, 
or  order  of  survey.  The  letter  of  Unzaga  to  D'Auterieve  is  not 
a  concession,  and  the  recital  in  the  certificate  of  survey  of  Andry 
is  not  evidence  of  the  existence  of  the  concession  or  of  its 
contents. 

6.  That  there  is  nothing  in  the  case  to  authorize  the  side  lines 
to  be  run  to  the  Atchafalaya  river.  It  is  alleged  in  the  petition 
that  O'Reilly,  at  the  time  of  his  visit  to  point  Coupee  in  Decem- 
ber, 1769,  whilst  he  reduced  the  front  of  the  grant,  allowed  the 
original  depth  to  the  river  to  remain.  The  first  thing  to  be  done 
is  to  show  that  this  was  the  depth  of  the  French  grant.  There 
is  not  a  particle  of  evidence  to  show  that  this  was  the  original 
depth,  or  to  show  that  O'Reilly  sanctioned  it.  A  supposition, 
even  that  he  could  have  sanctioned  it,  is  put  to  flight  by  the 
first  article  of  his  regulations,  made  18th  February,  1770,  on  his 
return  to  New  Orleans,  from  his  visit,  which  declares  that  grants 
on  the  borders  of  the  river  (the  Mississippi)  shall  be  forty  arpens 
in  depth.  That  this  was  the  depth  allowed  by  O'Reilly  to 
D'Auterieve,  is  corroborated  by  the  sale  made  by  the  widow  of 
the  latter  shortly  after  his  death,  which  conveys  only  to  the  depth 
of  forty  arpens. 
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As  to  Andry's  plan  and  certificate  of  survey,  the^  say  nothing 
as  to  the  rear  boundary  being  the  Atchafaiaya,  neither  do  they 
profess  to  state  that  he  measured  and  run  the  side  lines  to  any 
distance  whatever;  he  merely  mlurks  their  direction,  without 
saying  how  far  they  run;  disregarding  the  twelfth  article  of 
O'Reilly's  regulations.  The  resur  boundary  cannot  be  ascertained 
from  either  or  both  of  the  plan  and  certificate  of  survey,  and  the 
lands  cannot,  therefore,  be  located,  and  the  alleged  concessions 
of  O'Reilly  and  Unzaga  must  therefore  be  declared  void,  as 
being  vague  and  uncertun. 

If  the  claimants  were  entitled  to  the  confirmation  of  any  part 
of  the  concessions  it  would  be.  confined  to  the  lands  delineated 
on  Andry's  plan,  (which,  it  will  be  seen  on  examination,  stretches 
back  from  the  river  only  about  forty  arpens,)  because  Unzaga  in 
his  letter  to  D'Auterieve  states,  that  he  ^  approves  the  survey, 
conformably  to  the  plan  of  the  surveyor,  Don  Lewis  Andry, 
dated  12th  March,  last"  But  even  this  would  avail  the  claim- 
ants nothing,  for  the  whole  lands  appearing  on  the  plan  are  ab- 
sorbed by  the  Acadian  grants,  excepted  from  confirmation  by 
the  court  below,  and  other  Spanish  grants  in  their  rear. 

The  brief  of  Messrs.  Jamn  and  Taplor  was  as  follows :  — 

The  petitioners  in  this  action  seek  to  obtain  the  confirmation 
of  a  tract  of  land  as  described  in  their  petition,  extending  from 
within  forty  arpens  of  the  Mississippi  river  to  the  Atchafalaya. 
Their  title  to  it  is  asserted  to  result  from  a  grant  made  by  the 
"  Western  Company,"  created  by  the  King  of  France,  in  1717, 
to  Paris  Duvernay,  having  four  leagues  front  on  the  western 
bank  of  the  Mississippi  river,  opposite  Bayou  Manchac,  and 
extending  back  to  the  Atchafalaya  river.  And  from  the  pro- 
ceedings of  the  Spanish  government  in  relation  to  it,  after  the 
transfer  of  Louisiana  by  France  to  Spain,  under  the  treaty  of 
1762,  by  which  the  front  on  the  Mississippi  was  reduced  to 
forty-four  arpens,  between  side  lines,  the  beginning  and  courses 
of  which  were  established  in  1772,  by  the  proper  surveying 
officer,  and  approved  by  the  then  governor,  with  the  former 
depth  to  the  Atchafalaya. 

We  shall  confine  ourselves  to  a  reference  to  the  evidence  in 
the  record  produced  by  the  petitioners,  inasmuch  as  there  can 
be  no  question  as  to  the  authority  of  the  Western  Company  to 
make  the  grant  alleged  to  have  been  made  to  Paris  Duvernay, 
(1  White's  Recopilacion,  641,642,  art.  5;  643,  art  8,)  or  of  the 
Spanish  authorities  to  recognize  the  title  of  the  then  holder  of 
it  to  the  whole  or  to  a  part  of  the  land  comprised  in  it  in  1772. 

The  original  grant  by  the  Western  Company  has  not  been 
produced,  nor  indeed  any  direct  written  evidence  of  its  exist- 
ence, or  its  precise  location  or  extent. 
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The  evidence  showing  the  existence,  location,  and  extent  of 
the  grant  to  Paris  Duvernay  is,  1st,  historical ;  2d,  documentary ; 
and  3d,  parol,  and  is  as  follows : 

Ist  Historical  Evidence. 

1st  Mention  is  made  of  it  in  Martin's  History  of  Louisiana, 
vol.  1,  pp.  205  and  246.  In  that  work  it  is  spoken  of  as  one 
of  the  large  grants  made  by  the  "  Western  Company  "  to  pro- 
mote the  settlement  of  the  colony,  and  is  described  as  sitaated 
on  the  right  bank  of  the  Mississippi,  opposite  Bayou  Manchac* 

The  arrival  of  the^  settlers  sent  out  by  Duvernay  in  or  about 
1718,  to  be  established  on  the  grant,  is  related  in  Martin's  His- 
tory, (vol.  1,  p.  206,)  and  it  is  also  spoken  of  by  Bernard  de  la 
Harpe,  in  his  '*  Joumale  Historique  de  I'establissement  des  Fran* 
9ai8  a  la  Louisiana,"  p.  142. 

2d.  Documentary  Evidence. 

1.  The  existence  of  the  grant  is  clearly  shown  by  the  descrip- 
tions of  the  contents  of  different  papers  found  by  the  public 
officer,  who  made  an  inventory  in  due  form  of  law  of  the  efiects 
left  by  Claude  Trenonay  de  Chamfret,  at  Point  Coupee,  in 
Louisiana,  on  the  10th  of  July,  1793. 

2.  Its  existence  is  clearly  shown  by  the  following  copies  ob- 
tained from  France : 

1st  An  extract  from  the  archives  existing  in  the  office  of  the 
Minister  of  Marine  and  the  Colonies  of  France,  containing  a 
statement  of  the  passengers  embarked  for  Louisiana,  on  the 
ship  Gironde,  on  the  30th  of  September,  1724,  in  which  one 
of  the  passengers  is  described  as  ^  director  or  manager  of  the 
concession  belonging  to  H.  Paris  Duvernay ; "  and  others  are 
spoken  of  as  workmen  attached  to  the  same  concession. 

2d.  Extract  from  the  same  archives,  containing  a  statement  as 
to  the  companies  of  infantry  supported  in  the  province  of  Lou- 
isiana, and  of  the  situation  of  the  inhabitants  at  each  point, 
dated  May,  1724.  Mention  is  here  made  of  the  concession  of 
Mr.  Paris,  and  a  number  of  particulars  are  given  with  respect 
to  it. 

3d.  Extract  from  a  general  census  of  the  plantations  and 
inhabitants  of  the  colony  of  Louisiana,  from  the  same  office, 
dated  1st  January,  1726.  Mention  is  made  in  it  of  the  "  con- 
cession of  Mr.  Paris  Duvernay,  at  bayou  Goula." 

4th.  Extract  from  the  same  archives,  dated  17th  May,  1724. 
This  is  an  extract  from  the  register  '^  Comptes  des  Indes,"  and 
is  an  order  from  the  directors  of  the  East  India  Company,  on 
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the  coancil  of  Louisiana,  for  fifty  negroes,  for  which  Paris  Du- 
vernay  bad  paid  the  sum  of  40,000  livres  to  the  company  in 
Paris. 

6th.  Copy  of  a  notarial  act  palsed  in  Paris  on  the  16th  of 
May,  1729,  between  Duvernay  and  others,  who  were  interested 
with  him  as  partners,  in  relation  to  this  concession. 

6th.  Copy  of  a  notarial  act  peissed  in  Paris,  on  the  2d  of 
October,  1726,  containing  the  deliberations  of  the  persons  then 
interested  in  relation  to  the  management  of  this  concession. 

7th.  Copy  of  a  power  of  attorney,  by  notarial  act,  from  Paris 
Davemay  to  Claude  Trenonay  de  Chamfret,  dated  18th  October, 
1731,  giving  him  authority  to  cancel  and  annul  a  previous  ar- 
rangement, and  to  take  back  the  plantation  and  concession. 

8th.  Copy  of  contract  by  notarial  act  between  Duvernay 
and  de  Chamfret,  18th  October,  1731. 

9th.  Mention  of  the  copy  of  a  decree  putting  Claude  Tre- 
nonay de  Chamfret,  acting  under  the  power  of  attorney  of 
Paris  Duvernay,  in  possession  of  the  concession  contained  in 
the  extract  from  the  inventory  of  Claude  Trenonay  de  Chamfret, 
before  mentioned.  The  date  of  this  decree  was  16th  August, 
1733.     It  is  erroneously  printed  in  the  transcript,  1783. 

10th.  Notarial  act  of  donation,  made  by  Paris  Duvernay  to 
Claude  Trenonay,  of  the  establishment,  &c.,  and  to  all  his  rights, 
by  virtue  of  the  concession  originally  made,  &c.  This  was 
dated  a1^  Paris,  28th  July,  1748. 

11th.  Copies  of  acts,  &c.,  fccj  showing  sale  by  Claude  Tre- 
nonay de  Chamfret  to  D'Auterieve,  of  the  concession,  and  the 
ratification  of  that  sale  by  Claude  Trenonay,  by  his.  accepting 
a  note  or  notes  representing  a  part  of  the  price,  and  enforcing 
the  payment  of  them. 

The  act,  at  page  36,  of  the  transcript,  executed  by  Trenonay, 
makes  mention  of  his  claim  against  bis  uncle,  Claude  Tre- 
nonay de  Chamfret,  for  the  alienation  of  property  belonging  to 
him ;  and  that  at  page  37,  recites  that  de  Chamfret  had  given 
up  an  obligation  of  D'Auterieve  for  the  sum  of  fourteen  thou- 
sand four  hundred  and  sixty-six  livres,  the  balance  of  the  sale 
of  the  plantation  at  bayou  Goula,  comprised  in  the  donation  to 
him.  in  the  examination  of  papers  contained  in  the  inventory 
before  referred  to,  there  is  one  described  as  the  decree  of  the 
council,  condemning  D' Auterieve  to  pay  to  Trenonay  the  amount 
of  his  obligation  for  14,456  livres. 

And  this  brings  us  to  a  new  epoch.  No  trace  has  been  dis- 
covered of  the  original  grant  If  it  remained  in  the  hands  of 
the  original  grantee,  it  was  doubtless  soon  lost  after  he,  or  his 
heirs,  ceased  to  have  any  interest  in  the  land  comprised  in  it 
The  Western  Company  ceased  to  exist  long  before  the  transfer 
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of  Louisiana  by  France  to  Spain,  in  1769.  After  Spain  took 
possession  of  the  Province,  O'Reilly^  the  first  Governor,  by  an 
arbitrary  exercise  of  power,  declared  his  determination  to  reduce 
the  front  of  D'Auterieve,  the\hen  owner  of  the  concession,  to 
a  fifont  of  twenty  arpens.  There  is,  however,  no  written  evi- 
dence of  this  fact,  but  what  results  from  the  statement  made 
by  Andry,  in  the  prods  verbal  of  his  survey.  Unzaga,  the 
succeeding  Governor,  did  not  carry  out  the  determination  of 
O'Reilly.  He  reduced  the  front  on  the  river,  however,  to  forty- 
four  arpens,  but  left  to  D'Auterieve  the  original  depth  to  the 
Atchafalaya.  This  appears  from  the  copy  of  the  proces  verbal 
of  the  survey  made  by  Andrv,  under  the  authority  of  the  Go- 
vernor General,  on  the  12tb  01  March,  1772,  to  be  found  at  page 
27,  of  the  printed  transcript,  and  the  plan  or  map  representing 
the  same  at  page  40,  of  the  original  transcript,  and  from  the 
express  approval  of  the  survey,  proces  verbeU,  and  plan,  which 
were  laid  before  him  on  the  28th  of  March,  1772,  made  and 
^ven  in  writing  on  the  12th  of  July,  of  the  same  year,  1772. 
There  are  translations  of  the  material  parts  of  the  proces  verbal 
of  the  survey,  made  by  Mr.  Janin,  and  embodied  in  a  brief  pre- 
sented by  him  to  the  land  office  in  1835  or  1836,  at  page  21,  of 
tiie  transcript,  and  a  translation  of  the  letter  of  Unzaga  approv- 
ing it,  also  embodied  in  the  same  brief,  at  page  22. 

From  these  proceedings,  three  facts  are  rendered  indisputable. 
1st.  That  it  was  to  the  knowledge  of  the  Spanish  government 
that  a  valid  grant  existed,  under  the  authority  of  France,  for  a 
Tery  large  tract  of  land  at  the  point  in  question,  the  title  to 
which  at  the  time  vested  in  D'Auterieve,  of  which '  the  tract 
comprised  in  the  lines  established  by  the  survey,  made  a  part 
2d.  That  it  had  a  very  wide  front  on  the  river;  and  8d«  That 
it  extended  back  in  depth  to  the  Atchafalaya. 

The  parol  evidence  of  Degruys,  as  to  the  existence,  location, 
and  extent  of  the  grant,  is  very  clear  and  distinct.  The  por- 
tions of  his  deposition  relating  to  these  points  are  in  harmony 
with  the  proceedings  and  acts  of  the  Spanish  government,  as 
shown  in  the  record. 

The  lines  established  by  the  Spanish  government,  as  the 
boundaries  to  the  land  left  to  D'Auterieve,  after  1772,  are  shown 
by  the  following  evidence : 

Ist.  By  the  grant  to  Delpino,  received  in  evidence,  and  copied 
into  the  transcript,  and  the  survey  of  the  land  granted  to  him, 
which  survey  was  made  on  the  14th  of  February,  1772,  before 
the  survey  made  of  the  land  left  to  D'Auterieve,  which  was 
confirmed  by  the  United  States  to  Joseph  Hebert,  under  No. 
406.  f  See  confirmation,  page  46,  of  printed  transcript.)  Pub- 
lic lanas,  page  — ,  and  is  represented  as  lot  or  section  48,  on  the 
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plot  of  T.  10,  B.  No.  13  easti  which  is  contained  in  the  original 
transcript;  and 

2d.  By  the  grant  to  An.  Maria  Dorva},  and  the  survey  of  the 
land  granted  to  him,  made  on  the  12th  of  March,  1772.  This 
was  confirmed  to  Barbre  Chlatre,  No.  206.    (Public  Lands, 

These  two  tracts  constituted  the  upper  and  lower  boundaries 
of  the  tract  left  to  D' Auterieve,  and  the  lower  and  upper  lines, 
respectively,  determine  the  direction  of  the  side  lines  of  the 
claim. 

D'Auterieve  continued  in  possession  of  this  property  up  to 
his  death.  He  entered  into  a  contract  for  erecting  a  mill  there 
in  1772.     He  died  there  in  1776. 

D'Auterieve,  at  his  death,  left  several  young  children,  who 
were  his  heirs.  After  the  death  of  D'Auterieve,  his  widow,  the 
same  year,  (1776,)  sold  six  arpens  of  the  front,  with  the  depth 
of  forty  arpens.  The  remainder  of  the  front,  to  the  depth  of 
forty  arpens  only,  was  afterwards  comprised  in  an  arrangement 
made  by  Denuys,  with  Governor  Galvez,  as  stated  in  his 
deposition  before  referred  to.  The  statement  of  Degruys  is 
confirmed  by  the  fact  that  the  surveys  of  the  different  portions 
of  the  front  were  all  made  long  after  the  arrangement  spoken 
of  by  him,  (being,  in  point  of  fact,  made  in  17%,)  and  that  it 
is  stated  in  the  procis  verbals  of  the  surveys  that  these  lands 
were  those  which  were  contained  in  the  forty  arpens  from  the 
concession  of  Mr.  D'Auterieve,  for  the  establishment  of  the 
Acadian  families.  (See  procis  verbal  of  survey,  by  Pintado, 
and  forming  part  of  the  concession  of  Mr.  Dotrive,  which  was 
destined  for  the  establishment  of  the  Acadian  families,  and 
^  which  were  taken  for  the  establishment  of  the  French  Acadian 
families,  from  the  concession  of  Mr.  Dotrive." 

The  court  is  also  referred  to  the  brief  of  Mr.  Janin,  prepared 
and  filed  with  the  commissioners  in  1835  or  1^6,  which  we 
find  copied  in  the  transcript  at  page  18. 

Afr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  District  Court  for  the 
Eastern  District  of  Louisiana. 

The  heirs  of  D'Auterieve  filed  their  petition  under  the  act  of 
Congress  of  the  17th  June,  1844,  which  provides  for  the  adjust- 
ment of  certain  land  claims  against  the  government,  setting  up 
a  claim  to  a  large  tract  in  the  parish  of  Iberville,  on  the  west 
bank  of  the  Mississippi  river,  at  a  place  called  Bayou  Goula, 
some  thirty  leagues  above  the  city  of  New  Orleans.  The  de- 
cree below  is  in  favor  of  the  heirs,  and  the  case  is  now  before 
us  on  an  appeal  by  the  United  States. 
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The  petition  sets  out  a  charter  from  the  King  of  France,  in 
August,  1717,  by  which  the  province  of  Louisiana  was  granted 
to  the  Western  or  Mississippi  Company ;  and  also  a  grant  froiq 
that  company  in  the  same  year,  to  Pans  Duvemay,  a  wealthy 
capitalist  of  France,  of  a  tract  of  land  fronting  on  the  western 
bank  of  the  Mississippi  opposite  Bayou  Manchac,  having  four 
leagues  front  on  the  river,  and  extending  back  in  the  rear  to  the 
river  Atchafalaya.  That  soon  after  this,  Duvemay  fitted  out  a 
company  of  sixty  men,  under  the  direction  of  his  agent  Dubuis- 
son,  all  of  whom  arrived  at  New  Orleans  in  the  spring  of  1716, 
and  immediately  thereafter  settled  upon  the  tract;  the  settle- 
ment was  known  as  the  ''  Bayou  Ooula  Concession,"  the  prin- 
cipal establishment  being  in  the  neighborhood  of  the  village  of  . 
the  Bayou  Goulas  Indians.  That  the  settlemcDt  was  kept  up  by 
Dnvernay  for  many  years  at  great  expense,  and  under  many 
difficulties,  and  contributed  materially  towards  the  establishment 
of  the  French  dominion  in  Lower  Louisiana. 

The  petition  further  states,  that  in  1765,  Duvemay,  through 
his  agent,  Tremonay  De  Chamfret,  sold  the  tract  in  question  to 
Bernard  D' Auterieve,  the  ancestor  of  the  present  claimants,  and 
delivered  to  him  the  possession.  That  in  1769,  after  O'Reilly 
had  taken  possession  of  the  province,  on  behalf  of  the  King  of 
Spain  in  pursuance  of  the  treaty  of  1762,  he  gave  o^ers 
that  the  Bayou  Goula  Concession  should  be  reduced  from  four 
leagues  to  twentv  arpens  front,  but  that  Unzaga,  his  successor, 
in  1772,  enlarged  it  to  fortv-four  arpens  on  the  river,  and  ordered 
a  survey  of  the  same  by  Luis  Andry,  the  government  surveyor, 
which  was  made  accordingly  on  the  12th  of  March,  1772,  and 
approved  by  the  Governor,  12th  July,  of  the  same  year.  D' Au- 
terieve continued  to  occupy  and  improve  the  tract,  making  it 
his  place  of  residence,  from  1765,  the  date  of  his  purchase,  till 
his  death,  24th  of  March,  1776.  That  the  widow  remained  in 
possession  with  her  children  till  1779,  when  she  married  Jean 
Babtiste  Degruys,  who  resided  at  Attakapas,  to  which  place  they 
removed. 

The  petition  further  states,  that  about  this  time,  Oalvez,  the 
then  Governor  of  Louisiana,  desirous  of  introducing  some  Spa- 
nish families  from  the  Canary  Islands  as  colonists,  and  to  pro- 
vide a  settlement  for  them,  made  contracts  with  various  persons 
for  the  construction  of  small  houses,  and,  among  others,  with 
Degruys ;  who  undertook  to  build  a  number  on  the  Bayou  Goula 
Concession,  and  to  give  up  the  front  on  the  river  to  the  use  of 
these  colonists,  with  forty  arpens  in  depth;  that  he  built  a 
number  of  these  houses,  and  delivered  them  to  the  Governor, 
and  was  paid  for  them  ;  but  not  in  accordance  with  the  agree- 
ment   That  the  government  having  become  engaged  in  a  war 
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against  the  province  of  of  West  Florida,  the  Governor  changed 
his  purposes  in  behalf  of  the  Spanish  families,  and  assigned  a 
different  location  for  their  accommodation,  but  subsequently  set 
apart  this  tract  with  the  cabins  erected,  to  a  number  of  Acadian 
emigrants,  who  had  been  some  years  previously  driven  from 
their  ancient  possessions  in  Nova  Scotia  by  the  loritish  govern- 
ment. The  petition  states,  that  Degruys  and  his  family  con- 
tinued to  reside  at  Attakapas,  where  they  had  other  property ; 
that  the  back  land  in  Bayou  Goula  Concession,  being  either 
low  swamp  land,  or  nearly  inaccessible,  and  of  little  value,  was 
neglected  by  the  family,  and  especially  by  Degruys,  the  head  of 
it,  and  some  portions  were  subsequently  granted  to  others  by 
the  Spanish  government,  in  ignorance  of  the  rights  of  the  an- 
cestors of  the  present  claimants.  The  petitioners  admit  that  no 
claim  was  set  up  to  these  back  lands,  from  the  time  the  front 
was  surrendered  to  Governor  Galvez,  which  must  have  been 
about  the  year  1780,  down  till  1821  or  1822,  when  the  heirs 
employed  the  late  Mr.  Edward  Livingston,  as  their  attorney,  to 
inquire  into  their  claims.  They  state  that  the  children  of  D'Au- 
terieve,  at  the  time  of  his  death  were  under  age ;  that  there 
were  four  of  them ;  and  at  the  time  of  the  removal  of  the 
family  from  the  Concession  to  Attakapas,  the  eldest,  Antoine, 
was  only  fourteen  years  old,  the  second,  Louis,  twelve,  the  third, 
Marigny,  six ;  the  fourth,  Dubrelet,  died  in  infancy.  Antoine  died 
in  1812,  leaving  four  children;  Marigny  in  1828,  leaving  no 
issue ;  Louis,  in  1814,  leaving  four  children.  These  descend- 
ants of  D'Auterieve  have  instituted  the  present  proceedings. 
The  widow  died  in  1811.  Degruys,  the  husband,  was  living  at 
the  commencement  of  this  suit,  and  has  been  examined,  as  a 
witness,  on  behalf  of  the  claimants. 

These  are  the  facts  substantially,  as  stated  in  the  petition ; 
and  the  title  of  the  petitioners,  as  will  be  seen  from  the  state- 
ment, is  founded,  Ist,  tipon  the  grant  or  concession  to  Duvernay 
by  the  Western  or  Mississippi  Company,  in  1717,  and  the  pur- 
chase from  Tremonay  de  Chamfret,  his  agent,  in  1765,  by  D' Au« 
terieve  the  ancestor,  together  with  the  possession  and  occupation 
of  the  tract,  from  1717  down  to  1780,  when  the  family  left  it, 
and  removed  to  Attakapas  ;*  and  2d,  upon  the  order  of  survey 
of  Unzaga,  in  1772,  the  survey  made  accordingly  by  Andry,  and 
the  approval  of  the  same  by  the  Governor  in  the  same  year. 

As  it  respects  the  first  ground  of  title,  the  grant  to  Duvernay 
in  1717,  no  record  of  it  has  been  produced,  and,  after  a  thorough 
examination  of  the  archives  of  that  date,  both  at  New  Orleans 
and  at  Paris,  and  in  the  appropriate  offices  for  the  deposit  of 
such  records,  none  can  be  found.  The  only  proof  furnished  is 
to  be  found  in  the  historical  sketches  given  to  the  public,  of  the 
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fifst  settlement  of  Louisiana  by  the  French  government,  under 
the  direction  of  the  Western  or  Mississippi  Company,  together 
with  some  documentary  evidence  relating  to  the  settlement  of  ■ 
the  plantation  by  Duvemay,  through  his  agents,  such  as  powers 
of  attorney,  and  some  intermediate  transfers  of  the  titles,  in  the 
course  of  the  agency.  But  unfortunately,  neither  the  historical 
sketches,  or  documentary  evidence,  furnish  any  information  as 
to  the  extent  of  the  grant  or  its  boundaries. 

The  several  historians  of  the  transactions  of  the  Western 
Company  in  Louisiana  of  that  date,  concur  in  stating  that 
agriculture  was  one  of  the  first  objects  of  encouragement  in  the 
colony  ;  that  the  company  thought  the  most  effectual  mode  of 
accomplishing  it  would  be  to  make  large  concessions  of  land  to 
the  most  wealthy  and  powerful  personages  in  the  kingdom. 
Accordingly,  one  of  four  leagues  square,  on  the  Arkansas  river, 
was  made  to  John  Law,  the  famous  projector  of  the  company, 
%and  its  Director-General,  together  with  twelve  others  in  different 
places  in  the  province,  and  among  them,  one  on  the  right  bank 
of  the  Mississippi,  opposite  Bayou  Manchac,to  Paris  Duvernav, 
the  grant  in  question.  The  extent  of  these  grants  is  given  only 
in  the  instance  of  Law.  Duvemay  at  the  time  was  one  of  the 
counsellors  of  the  king,  and  Intendant  of  the  Royal  Military 
Academy  in  France.  In  the  course  of  the  first  year  after  the 
grant  was  made,  he  shipped  with  his  agent,  Dubuisson,  some 
sixty  emigrants,  and  settled  them  upon  the  tract,  with  the  neces* 
sary  provisions  and  implements  for  clearing  the  plantation,  for 
the  erection  of  cabins,  and  for  husbandry,  and  in  a  few  years 
after,  1734,  he  purchased  and  sent  to  Louisiana,  some  fifty 
slaves  to  supply  labor  upon  it  Large  sums  of  money  were 
also  expended  by  him  in  other  improvements.  But,  notwith* 
standing  the  exertions  and  large  expenditures  of  the  proprietor, 
tile  establishment  turned  out  unprofitable,  became  embarrassed 
through  the  neglect  and  dishonesty  of  the  agents,  and  involved 
in  litigation,  so  that  in  1765  he  made  a  sale  of  part  of  it  to 
D'Auterieve,  as  already  stated,  and  in  the  next  year,  1766,  gave 
the  residue  and  all  his  interest  in  the  concern,  to'  Claude  Tremo- 
nay,  his  nephew,  he  agreeing  to  indemnify  him  against  any 
claims  or  demands  arising  out  of  it,  and  for  which  he  might  be 
liable. 

Now,  as  it  respects  this  branch  of  the  title  set  up,  and  relied 
on  by  the  petitioners,  there  are  two  objections  to  their  proceed* 
ings  under  the  act  of  1844,  either  of  which  is  fatal  to  a  recovery. 
In  the  first  place,  the  title,  as  derived  firom  Duvernay,  if  still  a 
subsisting  one  in  them,  is  a  complete  and  perfect  one,  and  con* 
sequently  not  within  the  first  section  of  that  act,  which  cpnfm 
the  jurisdiction  upon  this  court.     The  place  to  litigate  it  is  in 
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the  local  jnrisdlction  of  the  State  by  the  common-law  action  of 
ejectment,  or  such  other  action, as  may  be  provided  for  the  trial 
of  the  legal  titles  to  real  estate.  For,  although  we  are  not  able 
to  speak  of  the  natore  or  the  character  of  the  title  from  the  terms 
of  the  grant,  in  the  absence  of  that  instrument,  all  the  evidence 
which  has  been  furnished  in  relation  to  it  leads  to  the  conclnsion 
that  the  full  right  of  property  passed  to  the  original  grantee. 
Even  the  length  of  possession,  which  is  relied  on,  lays  a  foun- 
dation for  the  presumption  of  such  a  grant,  and  cannot  therefore 
avail  the  petitioners  here. 

And  in  the  second  place,  the  tract  claimed  as  derived  from 
Duvernay  is  without  boundaries  or  location.  The  only  descrip- 
tion that  has  been  referred  to,  or  which  we  have  been  able  to 
find,  after  a  pretty  thorough  search,  even  in  historical  records,  ia 
that  it  was  a  grant  of  a  large  tract  upon  the  right  bank  of  the 
Mississippi  river,  opposite  Bayou  Manchac,  a  point  some  thirty 
leagues  above  New  Orleans.  In  the  intermediate  transfers  and# 
powers  of  attorney,  found  in  the  record,  it  is  referred  to  as  a 
plantation  or  concession,  known  by  the  name  of ''  Le  Dubuisson,'' 
the  name  of  the  first  agent,  or  by  the  name  of  "  Bayou  Goula 
Village,"  the  name  of  an  ancient  Indian  village  at  that  place 
on  the  river.  We  have  no  evidence  of  the  extent  of  the  conces- 
sion on  the  river,  or  of  its  depth  back,  or  of  any  landmarks  de- 
signating the  tract,  by  which  it  can  be  regarded  as  severed  from 
the  public  domain. 

Without,  therefore,  pursuing  this  branch  of  the  case  furtheri 
it  is  sufficient  to  sav,  that  no  title  or  claim  of  title  has  been 
made  out  under  the  French  grant,  or  concession,  to  Duvernay, 
that  could  have  been  recognized  or  dealt  with  by  the  court 
below,  under  the  limited  jurisdiction  conferred  by  the  act  of  1844, 
and  of  course  no  ground  for  the  decree  in  that  court,  in  favor  of 
the  petitioners  under  it  The  title,  if  any,  is  a  legal  one,  not 
cognizable  under  this  act 

The  next  branch  of  the  title  set  up  and  relied  on  by  the  peti- 
tioners, is  that  derived  from  the  Spanish  government  m  1772. 

It  appears  that  O'Reilly,  who  first  established  the  Spanish 
authority  in  Lower  Louisiana  in  1769,  after  the  cession  by 
France  m  1762,  assumed  the  right  to  reform  and  modify  several 
of  the  large  giants  that  had  been  made  by  the  old  goverment 
upon  the  Mississippi  river,  and  required  of  the  occupants 
to  confine  themselves  within  fixed  and  determined  boundaries. 
His  avowed  object  was  to  secure  a  denser  population  upon  the 
margin  of  that  river,  especially  above  New  Orleans,  with  a  view 
to  protect  the  province  against  the  incursions  of  hostile  Indians, 
and  ^Iso  against  the  border  settlements  of  the  English,  in  case 
of  a  war  between  Oreat  Britain  and  Spain.    Amoqigst  otbera, 
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he  reduced  the  possession  of  D'Aaterieve  under  the  grant  to 
Duvernayi  to  twenty  arpens  front  on  the  river.  Unzaga,  how- 
ever, who  sneceeded  him  as  governor  of  the  province  in  1772, 
enlarged  it  to  forty-foar  arpens  front,  and  ordered  a  survey  of 
the  same  by  Andry,  the  public  surveyor.  This  survey  was 
made,  returned,  and  approved  by  Unzaga  in  the  same  year. 

These  acts  of  O'Reilly  and  Unzaga  have  been  urged  as  a  con* 
firmation  by  the  Spanish  government,  pro  taniOy  of  the  French 
grant  to  Duvernay ;  and  it  may  be  admitted  that  they  are  enti- 
tled to  great  weight  in  that  aspect  of  the  case.  But  this  view 
cannot  avail  the  petitioners  here,  as  the  effect  would  be  simply 
the  confirmation  of  a  complete  and  perfect  title,  which  we  have 
seen  cannot  be  dealt  with  under  this  act  of  1844.  The  title 
thus  confirmed  must  necessarily  partake  of  the  nature  of  the  one 
derived  under  the  French  concession  or  grant 

It  has  also  been  urged,  that  this  order  of  survey  by  Unzaga 
may  be  properly  regarded  as  an  incipient  step  in  the  derivation 
of  a  title  under  the  Spanish  government,  independently  of  any 
previous  grant —  hence  an  incomplete  title,  and  therefore  an  ap- 
propriate case  for  examination  by  the  District  Court,  under  the 
act  of  1844.  This,  we  think,  cannot  be  denied,  and  shall  there- 
fore proceed  to  examine  the  claim  to  the  tract  in  question,  under 
this  survey  by  Andry. 

We  have  before  us  the  field-notes  of  this  survey,  together  with 
the  lines  protracted  upon  the  map  accompanying  them.  They 
furnish  full  evidence,  that  the  tract  assigned  to  D' Auterieve  by 
O'Reilly  and  Unzaga,  was  severed  firom  the  royal  domain,  and 
its  boundaries  determined ;  and,  were  there  nothing  else  in  the 
case,  there  would  be  but  little  difficulty  as  it  respects  the  title 
within  these  boundaries.  But,  as  we  have  already  seen,  it  is 
admitted  that  the  front  of  the  tract  on  the  river  within  the  limit 
of  thb  survey,  and  for  forty  arpens  back,  was  given  up  to  Go- 
vernor Gralvez,  in  or  about  the  year  1780,  and  was  subsequently 
assigned  by  him  to  the  Acaaian  emigrants,  under  whom  it 
is  still  held.  No  part  of  this  is  claimed  by  the  petitioners.  But 
it  is  insisted  that  this  survey  extended  back  from  the  river 
beyond  the  forty  arpens,  and  even  to  the  Atchafala^a  river,  a 
distance  of  some  twelve  or  fifteen  miles.  The  claim  is  confined 
to  this  part  of  the  tract  It  becomes  material,  therefore,  to 
ascertain  the  extent  of  this  survey,  especially  the  depth  back 
from  the  river.  The  upper  side  line  is  the  boundary  between  this 
and  the  adjoining  lot,  which  then  belonged  to  Vincente  Delpino. 
This  lot  was  surveyed  by  Andry,  in  February,  1772,  the  month 
previous  to  the  survey  of  D' Auterieve  in  question ;  and,  it  is 
stated  in  the  field-notes  that  the  two  lots  are  separated  by  a 
strait  which  appears  to  extend  back  from  the  river  to  the  north- 
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west,  and  will  serve  as  a  common  boundary  between  the  adja* 
cent  owners*  Andry  further  states  that  no  landmarks  have 
been  made  upon  the  line,  as  the  channel  of  the  bayou  or  strait 
is  taken  as  the  boundary ;  and  may  serve  as  a  common  canal 
for  both  habitations  to  get  wood  from  the  mountains.  In  a 
note  to  this  survey  it  is  stated,  that  D'Auterieve  and  Delpino 
had  a^eed  between  themselves,  that  in  case  the  said  bayou 
instead  of  following  the  direction  of  the  course  of  the  line  which 
was  north-west,  should  incline  more  towards  the  west,  that  iS| 
upon  the  concession  of  D'Auterieve,  then  this  canal  should 
remain  the  property  of  the  latter. 

This  survey  of  Delpino's  lot  extended  back  from  the  river  the 
usual  depth,  which  was  forty  arpens,  or  one  mile  and  a  half.  It 
was  made  in  February,  1772.  The  survey  by  Andry  of  ITAu* 
terieve's  lot  was  made  in  the  next  month.  The  field-notes  of 
that  survey  adopts  this  bayou  or  canal  as  the  common  boundary 
between  him  and  Delpino  in  case  the  course  of  its  channel 
should  be  north-west;  but  if  it  should  incline  more  west,  then  it 
was  to  belong  exclusivelv  to  D'Auterieve.  No  other  boundary 
was  designated  on  this  line,  this  bayou,  as  said  bv  Andry,  being 
supposed  to  be  the  division  until  its  course  may  be  perceived  or 
ascertained  after  the  land  has  been  cleared*  The  bayou  is  drawn 
upon  the  map  giving  to  it  the  course  supposed ;  and  the  notd 
of  Andry  appended,  explaining  it  is  follows :  <<  Bayou  or  strait 
which  separates  the  lands  of  the  party  interested  from  the  lands 
of  Vihcente  Delpino,  under  the  stipulation  expressed  in  the 
certificate." 

Now  this  is  the  upper  side  line  of  D' Auterieve,  which  it  is  in- 
sisted  on  behalf  of  the  petitioners,  extends  back  from  the  river 
not  only  the  depth  of  forty  arpens,  but  back  to  the  Atchafalaya 
river,  a  distance  of  some  twelve  or  fifteen  miles.  This  river  is 
not  mentioned  in  the  field-notes,  nor  is  it  delineated  on  the 
map,  nor  anywhere  referred  to  as  the  terminus  of  the  line.  On 
the  contrary,  the  lower  side  line  of  Delpino,  the  next  neighbor 
above,  is  adopte*d  as  a  common  boundary  between  them,  and 
that  line,  it  is  admitted,  extends  in  depth  but  forty  arpens,  leav* 
ing,  therefore,  a  very  strong,  if  not  controlling  inference,  that 
this  was  also  the  depth  of  IrAuterieve's. 

In  making  the  survey,  Andry  run  out  the  two  lots  of  D' Au- 
terieve separately,  that  is  the  twenty  arpens  as  limited  by 
O'Reilly,  and  adjoining  these,  the  addition  made  by  Unzaga^ 
his  successor.  This  mode  was  adopted  as  enabling  the  surveyor 
the  better  to  make  the  requisite  allowance  for  the  sharp  bend  in 
the  Mississippi  river  at  this  stretch  of  it  Accordingly,  after 
ascertaining  the  lower  point  on  the  river,  of  the  twenty  arpens 
and  course  of  the  line  back,  Andry  states  in  the  field-notes,  that 
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he  traced  the  line  back,  marked  E,  B,  X,  as  a  cominoa  limH 
between  the  two  aforesaid  grapte  ;  but  he  says  he  placed  no 
landmarks  on  it,  as  both  the  grants  belonged  to  the  same  mas- 
ter, and  the  interested  party  so  desired. 

This  line  is  also  drawn  upon  the  map,  and  corresponds  with 
the  upper  side  line  in  depth,  and  of  course  with  the  rear  linq  of 
Delpino's  lot,  which  was  but  forty  arpens  back. 

The  field  notes  then  set  out  in  detail  the  survey  of  the 
remaining  twenty-four  arpens  conceded  to  D'Auterieve  by  Un- 
zaga,  and  after  ascertaining  the  lower  point  on  the  river  and 
course  of  the  lower  side  line  back,  describes  it  as  a  line  marked 
Q,  R,  S,  aqd  as  separating  the  lot  from  Antonio  Dorval,  the 
neighbor  below.  On  referring  to  the  map,  it  will  be  seen  that 
this  line  corresponds  in  depth  with  the  two  preceding  back  lines 
of  the  survey,    Dorval's  lot  ei^tended  in  depth  only  forty  arpens. 

The  field  notes  further  state,  that  adopting  this  line  as  the 
true  boundary  between  D'Auterieve  and  Dorval,  his  neighbor 
below,  the  former  would  be  deprived  of  a  road  of  four  leagues 
in  extent,  which  he  had  made  through  the  mountains  and 
swamps,  to  enable  him  to  go  to  the  Atchafalaya  and  attend  to 
bis  cattle  which  he  had  on  ^  vachary  at  Attakapas ;  and  this 
being  so,  Andry  changed  this  lower  line  so  as  to  include  the 
iroad  within  the  limits  of  the  lot. 

This  completed  the  survey ;  and  it  will  be  seen,  from  th^ 
examination,  that  there  is  not  the  slightest  ground  for  the  claim 
set  up,  on  the  part  of  the  petitioners,  that  the  tract  as  surveyed 
under  the  Spanish  order  extended  back  to  the  Atchafalaya,  or 
further  than  the  usual  depth  of  forty  arpens.  This  river  is  not 
drawn  upon  the  map  as  the  boundary  in  the  rear,  nor  is  it 
designated  or  even  referred  to  as  such  boundary  in  the  field- 
notes,  on  the  contrary  the  rear  line  of  the  tract  as  drawn  on  the 
map  corresponds  with  the  termini  of  the  lines  traced  back  firom 
the  Mississippi,  and  which  we  have  already  described. 

Andry,  in  his  rej>ort  of  the  survey  to  Unzaga,  mentions  his 
departure  in  tracing  the  lower  line  of  the  lot  from  his  instruc- 
tions, with  a  view  to  include  the  road,  and  observes,  that  he 
bad  bounded  him  in  the  said  road  and  its  adjoining  lines  as  far 
as  the  river  Atchafalaya,  subject  to  the  approbation  of  his 
Excellency.  This  survey  was  approved  by  tfnzaga,  and  it  is 
lU'gued,  that  this  communication  of  Andry  implies  that  this 
lower  line  of  the  tract  was  intended  to  reach  back  to  the  Atcha- 
falaya. The  answer  to  this  is,  that  no  such  intention  is  to  be 
found  in  the  minutes  of  the  survey  kept  at  the  time  it  was 
piade,  nor  as  indicated  upon  the  map,  but  the  contrary.  And 
fill  that  can  be  properly  understood  from  the  letter,  is  what 
Andry  had  previously  stated  in  the  field-notes,  namely,  that  the 
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lower  side  line  had  been  depressed  so  as  to  give  to  D' Aaterievey 
the  benefit  of  his  road  of  four  leagues,  which  extended  to  the 
Atchafalaya.  Had  this  alteration  not  been  made,  the  road 
leading  from  the  Mississippi  back  for  the  forty  arpens,  would 
have  fallen  within  the  limits  of  Dorval's  lot  below,  and  thus 
D' Auterieve  be  deprived  of  the  benefit  of  it  for  the  mile  and  an 
half,  the  depth  of  that  lot  Beyond  that  limit  he  could  have 
used  it  as  before,  as  it  then  ran  through  the  royal  domain. 

We  cannot  infer,  from  the  ambiguous  expressions  in  the  letter 
to  Unzaga,  the  object  of  which  was  to  explain  the  reasons  for 
the  depression  of  this  side  line  contrary  to  his  instructions,  so 
as  to  include  the  road,  an  intention  to  carry  the  survey  back  to 
that  river,  when  in  contradiction  of  the  description  as  given  in 
the  field-notes,  and  as  delineated  on  the  map.  If  Andry  had 
intended  the  side  lines  should  be  thus  carried  back,  it  would 
have  been  a  simple  matter  to  have  said  so  in  the  field-notes,  and 
to  have  designated  the  river  as  the  rear  boundary  on  the  map. 
The  difierence  in  the  result  is  not  so  slight  as  to  have  been  over- 
looked, or  accidental.  The  survey,  as  actually  made,  contains 
probably  some  twenty-five  hundred,  or  three  thousand  acres. 
As  claimed  under  the  construction  attempted  to  be  given  to  the 
letter,  it  would  contain  but  little  short  of  half  a  million,  a  dif- 
ference depending  upon  the  fact,  whether  the  side  lines  which 
run  north-west  and  south-west  and  widened  therefore  ninety  de- 
grees, should  be  extended  back  one  mile  and  an  half,  or  from 
twelve  to  fifteen  miles. 

We  think  the  field-notes  and  map  should  control,  rather  than 
this  casual  phrase  in  the  letter  accompanying  them  to  Unzaga. 
The  field-notes  described  this  lower  line  by  letters  Q,  R,  S,  and 
we  have  the  delineation  of  it  on  the  map  corresponding  to  these 
letters ;  and  both  fix  the  terminus  in  conformity  with  the  upper 
back  lines  of  the  tract  as  already  run  and  delineated,  ana  all 
this  without  any  mention  or  allusion  to  this  river  as  the  bound- 
ary in  the  rear.  Instead  of  this,  the  rear  Unfi  is  protracted  on 
the  map  at  the  termini  of  the  back  lines,  thereby  expressly 
excluding  the  idea  of  a  river  boundary. 

A  good  deal  of  stress  has  been  laid  upon  the  idea,  that  as  the 
French  grant  extended  back  to  the  Atchafalaya,  the  order  of 
survey  b^  the  Spanish  authorities  was  intended  only  to  limit 
or  diminish  the  front  upon  the  river,  leaving  the  depth  as  before. 
But  the  difficulty  in  giving  any  force  to  the  suggestion  is,  that 
there  is  no  evidence  before  us  that  the  French  grant  extended 
back  to  this  river.  Even  the  historical  records,  mostly  relied  on 
in  the  case,  furnish  no  such  suggestion.  This  idea,  therefore, 
cannot  aid  us  in  giving  the  construction  claimed  to  the  order 
of  survey. 
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The  acts  of  the  parties  tend  stroagly  to  confirm  the  view  we 
have  takes  of  this  order  of  survey.  Two  of  the  sons  of  D*  Au« 
ierieve  were  of  age  at  the  time  this  concession  was  givep  up  to 
GUvez  in  1780,  and  the  family  removed  to  Attakapas,  and  th^ 
youngest  became  of  i^  in  a  few  years  thereafter.  -  The  eldest 
died  in  1812,  the  second  in  1814,  and  the  youngest  in  1828. 

All  of  them  resided,  in  the  neighborhood  of  the  tract,  and 
during  this  whole  period,  a  lapse  of  some  thirty-three  years,  no 
claim  was  made  to  it ;  nor  indeed  ever  by  any  of  the  members 
of  the  family  who  bad  the  best  opportunity  of  knowing  the 
&ct8  and  drcumstances  under  which  it  was  surrendered,  and  of 
the  extent  and  character  of  the  title.  The  presumption  is  verr 
strong,  they  must  have  been  impressed  with  the  belief  that  aU 
the  right  that  belonged  to  the  family  under  the  order  of  survey, 
had  been  give^  up  to  Gkdvez  by  the  arrangeoient  entered  into 
Tvith  him. 

The  acts  of  the  Spanish  government  also  in  making  conoes- 
^ons  sttbsequ^itlv  within  the  limits  of  the  daim,  as  was  done, 
show  that  no  such  right  as  is  now  set  up  was  recognized  by  it. 

In  any  view,  th^^ore,  that  we  have  been  able  to  take  of  the 
case,  we  think  that  the  decree  of  the  court  below  ia  erroneous, 
and  should  be  reversed. 

Mr.  Justice  CURTIS. 

Justices  McjLean,  Wayne,  Campbelli  and  myself,  do  not  un- 
derstand tbe^  opinion  which  has  been  delivered  by  Mr.  Justice 
Nelson  as  intended  to  express  the  judgment  of  this  court  upon 
the  validity  of  the  complete  Frendi  grant,  alleged  by  the  peti- 
tion to  have  been  made  1^  The  western  Company  to  Paris 
Davemay  in  1717,  or  upon  the  effect  of  the  alleged  confirma- 
tion of  such  alleged  complete  French  title,  or  any  part  thereof, 
by  the  Spanish  Governors,  O'ReiHy  and  XJnzaga.  The  trial  of 
such  a  title  not  being  within  the  jurisdiction  of  this  court  i;pon 
this  petition,  according  to  the  repeated  decisions  of  this  court, 
and  the  plain  terms  of  the  act  of  May  96, 1824,  under  which  we 
derive  our  authority,  it  seems  equally  dear,  that  the  questions 
whether  there  is  any  sufficient  evidence  that  such  a  grant  was 
made,  or  whether  it  could  be  located,  or  whether  it  embraced 
the  premises  in  question,  or  whether  it  had  been  in  part  or  in 
whole  confirmed;  and  how  extensive  such  confirmation,  if 
made,  was,  are  questions  not  judiciatlv  before  tis.  For  these 
questions  belong  exclusively  to  the  trial  of  that  legal  title. 

In  our  judgment,  this  embraces  the  whole  case.  It  exhausts 
every  allegation  in  the  petition,  which  makes  no  claim  to  any 
incipient  or  imperfect  French  or  Spanish  title.     It  alleges  only 
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a  complete  French  grant,  and  a  confirmation  to  D'Auterieve, 
who  was  then  in  possession  under  it,  of  part  of  the  land. 

Now,  the  first  section  of  the  act  of  1824,  provides  that  a  person, 
claiming  lands  by  virtue  of  a  French  or  Spanish  grant,  conces* 
sion,  warrant,  or  order  of  survey,  which  might  have  been  perfect- 
ed into  a  complete  title,  may  present  a  petition  to  the  iKstrict 
Court,  setting  forth,  fully,  plainly,  and  substantially,  the  nature 
of  his  claim  to  the  lands,  particularly  stating  the  date  of  the 
grant,  &a,  under  which  he  claims;  and  then  it  continues: 
*<  and  the  said  court  is  hereby  authorized  and  required  to  hold 
and  exercise  jurisdiction  of  every  petition  presented  in  conform- 
ity with  this  act,  and  to  hear  and  determine  the  same."  Un- 
less, therefore,  the  petition  is  presented  in  conformity  with  this 
act,  the  special  and  limited  jurisdiction  which  the  act  confers 
does  not  exist  The  title  shown  by  this  petition  being  a  com- 
plete title,  derived  from  the  Western  Company,  and  confirmed 
by  the  Spanish  authorities,  and  the  petitioner  not  having 
shown,  fully,  plainly,  and  substantially,  or  even  by  the  most  ob- 
scure suggestion,  any  other  title,  we  cannot  perceive  how  this 
court  has  any  jurisdiction  under  the  act  of  1824.  We  add, 
however,  that  if,  as  in  the  case  of  Davenport's  Heirs,  at  the 
present  terin,  the  petition  did  duly  aver  facts,  constituting  in 
point  of  law  an  imperfect  title,  we  should  not  consider  the  peti- 
tion defective,  though  it  might  state  an  erroneous  legal  concla* 
sion  from  those  facts,  and  call  the  title  a  perfect  one.  That  is 
not  this  case,  as  may  be  seen  by  recurring  to  the  petition. 

Our  opinion  is,  that  this  petition  should  be  dismissed  for  want 
of  jurisdiction,  without  prejudice  to  any  legal  title  of  the  peti- 
tioners, and  that  no  opinion  should  be  expressed  by  this  court 
upon  any  question  of  fact  or  law  arising  upon  the  evidence. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  District  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  District 
Court,  with  directions  to  that  court  to  dismiss  the  petition  of 
the  claimants. 
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The  United  States,  Appellantsi  v.  Christian  Roselius, 
Abial  D.  Grossman,  William  E.  Liveridoe,  Francois  B. 
D'AuTuiN,  Benjamin  C.  Howard,  John  Spear  Smith,  Brantz 
Mayer,  John  Gibson,  and  R.  R.  Gurlet,  Executors  of 
John  McDonooh,  deceased. 

Under  the  laws  of  1824  and  1844,»relating  to  the  confinnation  of  land  titles,  where  a 
claimant  filed  his  petition,  alleging  a  patent  nnder  the  IVench  eovemment  of 
Lonisiana,  confirmea  by  Congress,  and  daiming  floatt  for  land  which  had  beea 
soldi  within  his  grant,  bv  the  United  States  to  other  persons,  the  mere  circnm- 
stance,  that  the  court  haa  jurisdiction  to  decree  floats  in  cases  of  incomplete  titles, 
did  not  give  it  loiisdiction  to  decree  floats  in  cases  of  complete  titles. 

This  title  haying  been  confirmed  by  Congress,  without  any  aUowance  for  the  sales  of 
lands  indttded  within  it,  the  confirmation  must  be  considered  as  a  compromise 
accepted  by  the  other  pvty  who  thereby  relinqmshed  his  daim  to  floats. 

If  the  title  be  considered  as  a  perfect  title,  this  court  has  already  adjudged  (9  How. 
143)  that  the  District  Court  had  no  jurisdiction  over  such  titles. 

The  claimant  in  this  case  prayed  that  the  side  lines  of  his  trsct  might  be  widened  by 
diveiging  instead  of  psnllel  lines ;  but  this  court,  in  this  same  case,  formeriy 
(3  How.  693)  recognised  the  yalidity  of  a  decree  of  the  Supreme  Court  of  Louis* 
iana,  whidi  dedded  that  the  lines  should  be  parallel  and  not  diyergent.  The  Dis- 
trict Court  of  the  United  States  ought  to  have  conformed  its  judgment  to  this 
opinion. 

Horeorer,  the  dumant  in  this  case  did  not  state  in  his  petition  what  lands  hsd  beea 
granted  br  the  United  States,  nor  to  whom,  nor  did  he  make  the  grantees  parties ; 
aU  of  which  ought  to  hare  been  done  before  he  could  hare  heea  entitled  to  floats. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  facts  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Cashing^  (Attorney-General,)  for  the 
United  States,  who  made  the  following  points : 

I.  That  the  grant  under  which  the  claim  is  made  beinff  a 
complete  and  perfect  grant,  the  court  below  had  no  jurisdic^ 
tion. 

II.  That  if  the  court  had  jurisdiction  the  grant  is  void,  hav- 
ing been  made  by  the  French  authorities  subsequent  to  the 
treaty  of  Fontainbleau  of  3d  November,  1762,  by  which  France 
ceded  Louisiana  to  Spain,  and  the  order  of  delivery,,  dated  21st 
April,  1764.  1  Clark's  Land  Laws,  Appendix,  976 ;  Montault 
i;.  United  States,  12  How.  47;  United  States  v.  Pellerin,  13' 
How.  9. 

in.  That  the  Spanish  authorities  after  the  cession  did  not 
confirm  or  recognize  the  said  grant  as  valid. 

The  proceedings  before  Livaudais  did  not  operate  as  a  con- 
firmation. Under  the  Spanish  rule,  the  authority  over  the  lands 
was  vested  first  in  the  governors  of  the  province.  See  the 
Marquis  of  Grimaldi's  Letter  to  Unzaga,  of  24th  August,  1770; 
2  White's  Recop.  460.    The  authority  was  subsequently  vested 
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in  the  intendant.  See  the  royal  order  of  22d  October,  1798 ; 
Ibid.  477  -*478.  The  certificates  of  Trudeaa  were  not  sufficient 
evidence  to  show  that  Governor  Bliro  bad  confirmed  oi"  recog- 
nized the  errant  as  valid. 

Under  the  acts  of  1824  and  1844,  the  District  Court  had  no 
power  to  act,  except  in  cases  of  claims  under  grants,  conces- 
sions, warrants,  or  orders  of  survey. 

V.  With  respect  to  the  allegation  in  the  petition,  that  the 
grant  has  been  confirmed  by  an  act  df  Congress  of  11th  Janu- 
ary,  1820.  Whether  this  be  so  or  not  cannot  arise  in  this  case, 
the  jurisdiction  of  the  court  under  the  act  of  1824,  as  revived 
by  that  of  1844,  being  limited  to  incomplete  claims  originating 
with  the  Spanish,  French,  or  British  authorities,  which  might 
have  been  perfected  into  a  complete  title  under  and  in  conform* 
ity  to  the  laws,  usages,  and  customs  of  the  gov^nment  under 
which  the  same  originated,  had  not  the  sovereignty  of  th^ 
country  been  transferred  to  the  United  States.  Act  of  1824; 
4  Stat  at  Large,  52;  Act  of  1644;  Ibid.  676. 

YI.  But  as  the  petition  claims  opening  and  diverging  side 
lines  from  the  front  to  the  rear,  and  avers  that  a  large  portion 
of  the  land  had  1>een  sold  bv  the  United  States,  and  claimed 
floats  therefor,  and  the  court  below  has  decreed  in  favor  of  liie 
claimant  on  both  points,  it  may  be  that  the  object  of  the  peti* 
tiotk  was  to  have  these  points  determined  under  the  grant 
With  respect  to  the  first,  there  is  nothing  in  the  i^rant  whicii 
calls  for  diverging  side  lines,  and  when  this  is  the  case,  the  side 
lines  run  parallel  to  each  other.  That  the  side  lines  in  this 
flrant  run  parallel  was  decided  in  the  Supreme  Court  of  Louis- 
iana) in  IVfcDonogh  v.  Millaudon,  which  will  be  found  reported 
jii3How.693. 

.  As  to  the  claim  for  floats,  no  inc&viduals  claiming  landf 
under  title  from  the  United  States  having  been  made  parties  m 
tike  case,  no  decuee  for  floats  could  be  made.  United  States  v. 
Moore,  12  How.  209 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
.John  McDonc^  claimed  to  be  confi^ned  in  a  tract  of  land 
lH>UBded  in  part  by  the  river  Mississippi ;  the  front  being  40  ar- 
pens  more  or  less ;  bounded  on  the  upper  side,  by  a  line  run* 
tmg  back  from  said  river  a  distance  of  seventeen  miles,  and  two 
hundred  and  twenty-seven  perches,  more  or  less,  until  it  strike^ 
ti»  liver  Amitie,  on  a  course  by  compass  of  north  35^  west ;  on 
4i»  iower  sidei  by  a  line  running  baok  from  said  river  Bllieir 
jrissippi  a  distance  of  eighteen  mUes  and  twenty-two  perche% 
'jmore  or  less,  until  it  strikes  lake  Maurepas,  on  a  course  by  the 
i)ompass  of  n<Mrth  nine  degrees  fifty  minutes  east;  and  bounded 
on  the  rear  line  by  the  river  Amitie  and  lake  Maurepas. 
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The  petitioner  represents  that  in  the  year  1739  Daport  pnr* 
chased  the  land  from  the  CoUopissa  nation  of  Indians;  and 
that  said  purchase  was  confirmed  in  the  year  1769  by  the  French 
government  by  a  regular  and  formal  patent :  and  secondly,  that 
the  claim  was  duly  presented  to  and  approved  by  the  board  of 
land  commissioners  of  the  United  Statesi  who  confirmed  it  for 
the  whole  quantity  claimed,  according  to  a  plan  of  survey.  And 
that  said  titles  were  also  recognized  and  confirmed  by  an  act  of 
Congress  of  the  11th  May,  18§0.  But  the  petitioner  avers,  that 
a  large  portion  of  said  tract  of  land  has  been  sold  by  the  United 
States,  or  confirmed  to  actual  settlers. 

The  district  court  found  that  McDonogh  held  under  Duport 
by  regular  mesne  conveyances,  and  showed  a  title  to  the  land 
by  patent,  which  was  granted  by  the  highest  authorities  in  the 
province ;  that  it  was  a  complete  and  full  title ;  and  further- 
more, "that  the  land  claimed  as  per  plan  of  survey  on  file  herein 
was  confirmed  by  the  report  of  the  land  commissioners  of  the 
United  States  on  the  20th  of  November,  1816." 

The  court  below  then  proceeded  to  pronounce  the  grant  of 
1769  to  be  valid ;  and  that  the  survev  thereof,  filed  as  an  exhibit 
in  the  cause,  indicates  the  metes  and  bounds,  and  the  land  is  or- 
dered to  be  located  according  to  said  survey,  and  to  that  extent 
the  claim  is  confirmed.  And  then  the  decree  proceeds  to  ad* 
judge  that  for  all  lands  within  these  bounds  which  have  been 
sold  or  otherwise  disposed  of  by  the  United  States,  the  peti- 
tioner shall  be  authorized  to  enter  other  lands  by  floating  war* 
rauts. 

Assuming  the  foregoing  facts  to  be  true,  the  question  pre* 
sented  is,  whether  jurisdiction  existed  to  make  thQ  decree  ? 

The  mere  fact,  standing  alone,  that  the  United  States  had 
sold  or  otherwise  disposed  of  any  part  of  the  land  here  claimedi 
and  that  compensation  could  be  made  as  provided  by  the  11th 
section  of  the  act  of  1824,  does  not  give  jurisdiction,  as  the 
power  to  award  floating  warrants  is  an  incident  to  a  case  where 
jurisdiction  exists  to  decree  the  lands  claimed  and  to  order  that 
a  patent  therefor  shall  issue ;  and  if  the  power  to  divest  title 
out  of  the  United  States  is  wanting,  none  exists  to  decree  the 
floating  warrants,  because  it  must  be  first  found  and  adjudged, 
that  the  petitioner  has  the  better  equity  to  the  land  of  which 
the  United  States  have  deprived  him  by  their  grant  to  another. 
But,  there  is  another  consideration  why  this  petitioner  could 
not  daim  floating  warrants.  He  sought  a  confirmation  of  his 
titie  from  the  United  States,  for  the  obvious  reason  that  his 
grant  from  the  French  government,  made  in  1769,  was  invalid, 
as  that  government  had  no  interest  in  the  coun^  in  1769,  it 
having  been  ceded  to  Spain  in  1763.    And  if  McDonogh  was 
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forced  to  go  behind  his  French  grant,  and  rely  on  his  Indiaa 
pretepBion  to  claim,  the  probability  was  that  he  could  establish 
nothing  to  support  his  assumption  of  title,  and  must  fail  alto« 

f  ether.  Under  these  circumstances,  the  United  States  con« 
rmed  McDonogh's  claim,  without  allowing  him  any  oompm- 
sation  for  such  land  as  had  been  previously  sold  or  cUsposed  to 
others  within  the  boundaries  confirmed.  He  accepted  the  con« 
firraation  on  these  terms ;  and  as  we  are  substituted  by  the  acts 
of  1824  and  1844,  for  the  political  power,  and  required  to  ad^ 
jlidge  these  claims,  as  Congress  adjudged  them  before  the  act 
of  1844  was  passed,  we  are  bound  to  hold  that,  when  our  pr&» 
decessors  decided  McDonogh's  ol^im  favorably,  they  awarded 
him  all  that  he  had  a  right  to  demand,  and  which  he  sanctioned 
by  accepting  the  confirmation  on  the  terms  it  was  offered. 

Nothing  could  be  fraught  with  worse  consequences  as  regards 
confirmations  by  CongresS|  or  by  commissioners  acting  by  its 
authority,  than  to  hold,  that  when  a  doubtful  claim  was  con- 
firmed on  certain  terms,  and  the  claimant  accepted  these  terms^ 
a^id  took  the  full  benefit  of  the  confirmation,  that  still  he  could 
come  into  the  courts  of  justice  and  enforce  his  entire  daim  for 
the  deductions  made  by  Congress,  as  if  no  adjustment  had  been 
piade.  Such  cases  must  stand  on  the  footing  of  compromise, 
and  all  equities  existing  when  the  compromise  was  made,  and 
not  provided  for  by  it,  must  be  deemed  to  have  been  abandoned. 
If  it  were  otherwise,  then  there  would  be  no  end  of  these  pre* 
tensions  to  compensation,  before  Congress  and  the  courts.  But 
to  hold  that  the  confirmation  was  final,  and  conclusive  of  the 
whole  claim,  (as  we  think  it  clearly  was,)  then  the  country  will, 
at  last,  find  repose,  and  the  cultivator  of  the  soil  will  know  from 
whom  to  buy,  and  take  title.  McDonogh's  claim  being  com- 
promised, the  government  had  no  duty  imposed  on  it  to  com- 
pensate him  in  case  of  loss. 

Jurisdiction  is  also  wanting  on  other  grounds.  If  the  grant 
of  the  French  government  to  Duport  was  a  complete  title,  then 
no  act  on  the  part  of  the  American  government  was  required  to 
give  it  additional  validity,  as  the  treaty  of  1803^  by  which 
Louisiana  was  acquired,  sanctioned  perfect  titles :  nor  was  juris- 
diction vested  in  the  District  Courts  to  adjudge  the  validity  of 
perfect  titles.  This  is  the  settled  constmd;ion  of  the  act  of 
1824,  as  was  held  by  this  court  in  the  case  of  tt^  United  States 
V.  Reynes,  9  How.  143, 144. 

In  the  next  place,  McDonogh  alleges  that  bis  title  was  con- 
firmed by  the  United  States  in  1816,  and  again  in  1820.  The 
act  of  1824  conferred  jurisdiction  on  the  District  Courts  to  ad- 
judge aj»d  settle  the  validity  of  imperfect  claims  against  the 
Uait^d  States  as  ahready  stated.  But  where  the  claim  had  been 
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granted  by  an  act  of  Confiress,  or  by  officers  acting  tinder  the 
authority  of  Congress,  and  a  perfect  legal  title  vested  in  the 
grantee,  no  power  was  conferred  on  the  coarts  to  deal  with  such 
title,  because  it  needed  no  aid.  And  because  such  an  assump* 
tion  would  of  necessity  claim  power  in  the  courts  ta  modify  the 
grant  made  by  Congress,  in  every  respect,  or  to  set  it  aside 
altogether. 

On  this  assumption,  the  District  Courts  might  have~  been 
called  on  to  readjudge  eyery  claim  that  Congress  had  confirm* 
ed.  The  legislature  contemplated  none  of  these  things,  when 
passing  the  acts  of  1824  and  1844. 

McDonogh  informs  us,  in  his  petition,  that  he  did  not  claim 
a  decree  for  any  land  covered  by  his  grant,  but  that  he  sought  a 
decree  for  land  warrants  to  be  located  on  other  lands  for  such 
parts  as  had  been  sold  or  disposed  of  by  the  United  States 
within  the  bounds  of  his  claim.  And  as  incident  to  this  claim 
for  compensation,  he  prayed  that  his  side  lines  might  be  widened, 
so  that  the  upper  line  w^ould  run  north  85^  west ;  and  the  lower 
line,  north  9^  5(y  east.  These  side  lines  are  about  eighteen 
miles  long,  and  commence  on  the  Mississippi  forty  arpens  apart, 
but  by  widening  the  tract  claimed,  as  decreed  by  the  District 
Court,  is  something  like  fifteen  miles  wide  where  the  lines  ter- 
minate on  the  river  Amitie,  and  lake  Maurepas.  The  bounda- 
ries were  thus  settled  by  the  court  below,  according  to  the 
power  conferred  by  the  second  section  of  the  act  of  1824, 
sweeping  over  a  laiige  tract  of  country,  and  covering  many 
lands  granted  to  others  by  the  United  States. 

The  petition  in  this  case  was  filed  in  June,  1846 ;  at  the  pre- 
vious term  of  the  Supreme  Court  of  the  United  States,  the 
cause  of  John  McDonogh,  against  Milaudon,  was  decided,  on 
which  this  court  was  asked  to  revise  a  decision  of  the  Supreme 
Court  of  Louisiana,  which  settled  the  boundaries  of  McDo* 
nogh's  grant ;  holding  that  the  side  lines  could  not  diverge,  but 
that  the  leuid  must  be  of  equal  width  in  front  and  rear,  and  the 
side  lines  parallel  to  each  other  throughout  The  question  in 
the  State  Court  being  one  of  boundary,  and  not  involving  any 
consideration  that  could  give  this  court  cognizance,  under  the 
25th  section  of  the  Judiciary  Act,  the  writ  of  error  was  dismissed 
for  want  of  jurisdictioni 

As  the  decision  of  the  Supreme  Court  of  Louisiana  had  set- 
tled the  question  of  boundary,  we  think  the  District  Court 
should  not  have  disregarded  that  decision,  and  involved  the 
government  in  such  serious  consequences  as  that  of  making 
compensation  for  lands  not  covered  by  McDonogh's  grant. 

If  none  of  these  objections  existed,  however,  there  is  another, 
that  would  preclude  the  petitioner  from  haviiq;  compensation 
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in  land  warrants.  He  does  not  state  what  lands  the  United 
States  have  granted  to  others,  within  his  claim ;  nor  who  the 
ownero  are ;  neither  does  he  make  them  parties.  These  steps 
were  required  by  the  act  of  1824,  and  not  having  been  taken  in 
this  instance  no  general  decree  conld  be  made  for  floating  war- 
rants, as  was  done  by  the  District  Court  We  so  held  in  the 
case  of  the  United  States  v.  Moore,  12  Howard,  223. 

For  the  reasons  stated,  it  is  ordered,  that  the  decree  be  reversed, 
and  the  petition  dismissed  without  prejudice  to  McDonogh's 
claim. 

Order. 

This  cause  came  on  to  be  beard  on  the  transcript  of  the 
record,  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counseL  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed,  by  this  court,  that  the  decree  of  the  said  District  Court, 
in  this  cause,  be,  and  the  same  is  hereby,  reversed,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  District 
Court,  with  directions  to  that  court  to  dismiss  the  petition  in 
this  case,  without  prejudice  to  the  rights  of  the  petitioner. 


The  United  States,  Appellants,  v.  Christian  Boselius, 
Abial  D.  Crossman,  William  E.  Liveridoe,  Francois 
B.  D'Autuin,  Benjamin  C.  Howard,  John  Spear  Smith, 
Brantz  Mater,  John  Gibson,  and  B.  B.  Gurlet,  Execu- 
tors OF  John  McDonogh,  deceased. 

Where  a  partj  claimed  title  to  a  tract  of  land  in  Louisiana,  nnder  a  jadiciai  sale  in 
1760,  and  alleged  that  he  and  those  nnder  whom  he  claimed,  had  been  in  peaoeable 
possession  oyer  since  the  sale,  a  case  of  perfect  title  is  presented  which  is  not  withm 
the  jnxisdiction  of  the  District  Conn,  nnder  the  acts  of  1S24  and  1844. 

Upon  the  snfficiencx  of  the  evidence  to  sustain  the  title,  no  opinion  is  expressed. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  OHshing'i  (Attorney-General,)  for  the 
United  States. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 
This  is  an  appeal  from  the  decree  of  the  District  Court  for 
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the  Eastern  District  of  Louisiana,  in  a  proceeding  instituted  in 
that  court  by  John  McDonos^h,  in  his  lifetime,  to  try  the  validity 
of  his  claim  to  certain  land  mentioned  in  his  petition.  The 
proceeding  was  under  the  acts  of  1824  and  1844. 

The  petition  was  presented  on  the  15th  of  June,  1846,  and 
sets  forth  that  he  has  a  good  and  valid  title  to  a  tract  of  land  in 
the  parish  of  Jefferson,  near  the  cit^  of  New  Orleans,  and  on 
the  same  side  of  the  river  Missbsippi,  commencing  at  a  distance 
of  eighty  arpens  from  the  river,  ana  running  back  or  in  the  rear 
from  thence,  with  the  continuous  lines  of  the  front  tract  of 
twenty-one  arpens  on  the  river,  a  distance  of  about  forty-nine 
and  one  third  arpens  in  depth,  until  one  of  the  side  lines  inter- 
sects with  the  other  in  a  point,  including  about  one  hundred 
and  seventy-seven  and  one  third  superficial  arpens.  That  said 
tract  of  land  is  a  portion  of  a  larger  tract  which  was  adjudi- 
cated and  sold  on  or  about  the  17th  of  April,  1760,  to  De  Font- 
alba,  by  order  of  the  highest  tribunal  of  the  government  of 
France,  in  Louisiana,  called  the  Supreme  Council  of  the  pro- 
vince of  Louisiana,  by  Charles  Marie  Delalande  Dapremont, 
Counsellor  and  Assessor  of  the  Supreme  Council  of  the  Province, 
and  Attorney-General  of  the  King  of  France  for  said  Province 
of  Louisiana ;  that  said  sale  and  adjudication  by  the  order  and 
authority  aforesaid,  is  fully  equivalent  to  a  patent  to  said  land; 
the  Supreme  Council  of  the  Province  being  at  the  head  of  the 
land-omce,  granted  the  lands  and  issued  the  patents ;  that  after 

Eassing  through  various  mesne  conveyances,  the  petitioner 
nally  acquired  said  tract  of  land ;  that  his  title  and  claim  had 
been  presented  and  proved  before  the  Board  of  Land  Commis- 
sioners, who  reported  that  it  ought  to  be  confirmed,  but  the  said 
report  was  never  acted  on  by  Congress ;  and  that  said  tract  of 
land  has  edways  been  in  the  peaceable  and  undisturbed  posses- 
sion and  enjoyment  of  the  petitioner,  and  those  under  whom  he 
derives  his  title,  ever  since  the  date  of  the  original  grant  thereof. 
The  petitioner  therefore  prays  confirmation. 

These  are  the  facts  stated  in  this  petition ;  and  if  they  are 
true,  the  District  Court  had  no  jurisdiction  of  the  case,  and  no 
light  to  pronounce  judgment  upon  the  validity  of  the  title.  The 
acts  of  1824  and  1844,  authorize  a  proceeding  of  this  kind  in 
those  cases,  only  where  the  title  set  up  is  imperfect,  but  equita- 
ble. It  has  been  repeatedly  so  held  by  this  court,  and  was  so 
decided  in  the  case  of  the  United  States  v.  Moore,  12  Howard, 
209 ;  and  a^ain  in  the  case  of  the  United  States  v.  Pillerin  and 
others,  13  Howard,  9,  as  well  as  in  other  cases  to  which  it  is 
unnecessary  to  refer.  Indeed  the  words  of  the  act  of  1824, 
conferring  this  special  jurisdiction  on  the  District  Courts,  appear 
to  be  too  plain  for  controversy. 

•  VOL.  XV.  * 
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Now  the  title  set  tip  by  the  petitioner  is  a  complete  Ic^al 
title ;  and  if  he  can  establish  the  facts  stated  in  his  petition  his 
title  is  protected  by  the  treaty  itself,  and  does  not  need  the 
aid  of  an  act  of  Ck>ngre8S  to  perfect  or  complete  it  For 
nndoubtedly,  if  the  possession  of  the  land  has  been  held 
continually  by  the  petitioner  and  those  under  whom  he  daima, 
under  the  judicial  sede  made  by  the  French  authorities  in  1760, 
the  legal  presumption  would  be  that  a  valid  and  peifect  grant 
had  been  made  by  the  proper  authority,  although  no  record  of 
it  can  now  be  found 

We  of  course  express  no  opinion  as  to  the  sufficiency^  of  the 
evidence  to  maintain  the  complete  and  perfect  title  clamied  in 
the  petition.  That  question  is  not  before  us  on  this  appeal; 
for  as  the  District -Court  had  no  authority  to  decide  upon  it, 
the  decree  must  be  reversed  for  want  of  jurisdiction,  and  the 
petition  dismissed.  But  we  shall  dismiss  it  without  prejudice 
to  the  legal  rights  of  either  party;  leaving  the  petitioner  at 
liberty  to  assert  his  rights  in  any  court  having  competent  jurisdic- 
tion to  decide  upon  the  validity  or  invalidity  of  the  complete 
and  perfect  titie  set  up  in  his  petition. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Eastern  Di»- 
trict  of  Louisiana,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  District  Court  in  this  cause  bc^ 
and  the  same  is  hereby,  reversed,  for  the  want  of  jurisdiction  in 
that  court,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court,  with  directions  to  that  court 
to  dismiss  the  petition  without  prejudice  to  the  legal  rights  of 
either  party. 


Thb  United  States,  Appellants,  v.  Joseph  Marcel  DucroS| 
Alfred  Ducros/and  Louis  Toutant  Beauregard. 

A  grant  of  land  in  Lonuiana  by  the  French  anthoritiea  in  1764,  iB  Toid.  The  pio- 
vmce  was  ceded  to  Spain  in  1762.    (See  10th  Howard,  610.) 

In  1793,  oemOn  1ml  piooeedingt  ware  had  before  Baron  de  Carandelei  in  hta  jndkiiA 
capacity,  wherem  the  proper^  now  daoned  is  deacribed  as  part  of  the  estate  of  the 
grantor  of  the  present  clauoant.  Bat  this  did  not  amoant  to  a  confirmation  of  the 
tiUe  in  hispoHticBl  dumeter;  end  if  it  did,  the  title  would  be  a  peilect  one.  «nA 
beyond  thejuisdietionof  tfaelMstdct  Conrt,  under  the  acts  of  ISSiaod  184M; 

This  was  an  appeal  from  the  Disizict  Court  of  the  United 
States  for  the  Dastern  District  of  Looisiana. 
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The  facts  are  set  forth  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Cushing^j  (Attorney-General,)  for  the 
United  States* 

The  following  were  the  points  made  on  behalf  of  the  appel- 
lants. 

1.  That  the  court  below  had  no  jurisdiction,  and  its  decree  is, 
therefore,  void.  The  grant  is  a  complete  French  grant,  and  not 
an  incomplete  title.  See  first  section  of  the  act  of  1824,  United 
States  V.  Reyncs,  9  How.  144, 145 ;  United  States  v.  Power's 
Heirs,  11  How.  680. 

2.  That  there  was  no  sufficient  evidence  of  the  making  of  the 
grant  produced  in  the  case.  The  copy  certified  by  the  register 
is  not  evidence.  See  3d  section  of  the  act  of  1824,  and  the 
brief  in  the  case  of  McCartbey's  Heirs,  No.  21,  of  the  present 
term. 

3.  That  even  if  the  court  had  jurisdiction,  and  the  evidence 
Were  sufficient,  the  grant  is  void,  having  been  made  by  the 
French  authorities  after  Louisiana  had  been  ceded  by  France 
to  Spain,  in  1762.    United  States  v.  D'Auterive,  10  How.  610. 

4.  That  the  proceedings  had  before  Carondelet,  in  1793,  ope* 
rated  no  confirmation  of  the  grant  They  were  jraerely  pro- 
ceedings in  the  settlement  of  the  estate  of  Ijouis  Toutant  Beau* 
regard,  in  which  in  no  way  was  the  extent  of  the  plantation  in 
issue.  The  front  of  the  land  was  held  at  this  time,  under  the 
grant  to  Le  Sassier.  Besides,  it  is  to  be  remembered,  that  bj 
nie  13th  article  of  O^Reiliy's  regulations,  approved  at  Madrid,  it 
was  provided,  that  <<  all  grants  shall  be  made  in  the  name  of  the 
King,  bv  the  Govemor^General  of  the  province,"  &&  No  land 
could,  therefore,  be  divested  out  of  the  King,  except  by  a  grant. 

5.  That  from  the  ^at  lapse  of  time  before  the  grant  was 
brought  forward  and  msisted  on,  it  must  be  held  that  the  peti- 
tioners and  their  ancestors  had  abandoned  all  claim  to  the  lands 
embraced  within  its  limits. 

6.  That  the  grant  is  void  under  the  fourteenth  section  of  the 
act  of  26th  March,  1804.  1  Land  Laws,  114 ;  United  States  v. 
D'Auterive,  10  How.  624. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
The  appellees  filed  their  petition  in  the  District  Court  for 
Louisiana,  against  the  United  States,  under  the  act  of  Congress 
of  May  26, 1824,  as  revived  by  the  act  of  June  17th,  1844.  It 
sets  forth  that  they  are  the  owners  of  a  tract  of  land  of  twenty 
arpens  front  on  the  Mississippi  river,  lyin^  about  twelve  miles 
below  the  city  of  New  Orleans,  and  extending  in  depth  to  lake 
Borgne. 
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That  the  said  tract  of  twenty  arpens  front  is  derived  from 
one  title,  and  until  after  the  year  1800  had  but  one  pvoprietor. 
That,  in  that  year  it  was  the  property. of  the  widow  Toutant 
Beauregard,  who  thereafter  sold  an  undivided  half  to  Bodolph 
Joseph  Dacros,  who  subsequently  made  partition' thereof,  by 
which  the  upper  half  was  assigned  to  the  widow,  and  the  lower 
to  Ducros.  That  the  rights  of  the  former  have  since  been  ac- 
quired by  the  petitioner,  Louis  Toutant  Beauregard,  and  the 
rights  of  the  latter,  by  Joseph  Marcel  and  Louis  Alfred  Ducros. 

That  the  widow  Beauregard  and  Bodolph  Joseph  Ducros, 
heretofore  filed  their  claims  to  said  lands  for  confirmation  with 
the  board  of  commissioners,  but  that  being  then  ignorant  of 
the  full  extent  of  their  rights,  they  claimed  and  obtained  the  con- 
firmation of  their  titles  only  to  the  depth  of  a  league  and  a  half 
from  the  Mississippi  river.  The  petitioners  claim  that  the  con- 
firmation should  have  been  to  the  depth  of  lake  Borgne,  because 
that  on  the  2d  of  March,  1764,  Madame  Marie  Gaston,  the 
widow  of  Rochemore,  who  then  was  owner  of  the  front  tract, 
obtained  from  the  French  government  .of  the  province  of  Louis- 
iana a  grant,  of  the  rear  of  her  said  front  tract,  with  the  entire 
depth  to  lake  Borgne,  and  that  the  said  entire  tract  was,  on  the 
16th  of  November,  1793,  in  a  judicial  proceeding  before  Baron 
Carondelet,  ^judicated  to  said  widow  Toutant  Beauregard, 
under  whom  petitioners  claimed. 

In  support  of  their  claim,  the  petitioners  gave  in  evidence  a 
grant  from  D' Abbadie,  Director-General,  &c.,  of  Louisiana,  under 
the  King  of  France,  dated  2d  of  March,  1764,  for  all  the  land 
lying  in  rear  of  her  estate,  running  towards  the  lake,  (the  said 
estate  having  a  front  of  sixteen  arpens  on  the  river  Mississippi, 
about  four  leagues  below  New  Orleans,)  to  Madame  Marie 
Gaston. 

The  next  muniment  of  title  consists  of  copies  from  the  Spa- 
nish records  of  the  province,  showing  an  inventory  and  appraise- 
ment of  the  estate  of  Don  Louis  Toatant  Beauregard,  in  which 
this  tract  of  land  is  described  as  part  of  his  estate,  and  as  run- 
ning back  to  the  lake ;  and  a  legal  proceeding  before  Baron  de 
Carondelet,  by  which  it  is  vested  in  Donna  Magdalena  Cartier, 
in  1793.  And  again  in  1799,  an  inventory  and  appraisement 
of  the  estate  of  Donna  Magdaleno  Cartier  and  sale  of  the  same 
(describing  said  tract  of  land  as  before)  to  Donna  Victoria  Du- 
cros, widow  of  Don  Louis  Toutant  Beauregard. 

On  the  Ist  of  February,  1802,  deed  from  the  widow  to  BrO- 
dolph  Joseph  Ducros  for  one  half,  describing  the  tract  as  of  the 
ordinary  depth  of  forty  arpens.  And  in  all  the  numerous  par- 
titions and  mesne  conveyances,  bringing  down  the  title  to  the 
petitioness,  the  tract  is  described  as  forty  arpens  deep,  till,  in 
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1836,  in  a  conveyance  in  partition^  it  is  again  described  as  ran* 
ning  back  to  lake  Borgne. 

Without  laying  any  stress  on  the  want  of  any  mesne  con* 
veyance  or  connection  between  widow  Graston  and  Don  Louis 
Toutant  Beauregard,  and  on  the  descriptions  of  the  deeds  from 
tibe  widow  Beauregard  and  those  claiming  under  her,  there  are 
two  objectionsi  which  are  fatal  to  the  recovering  of  the  pelitioii- 
ers  in  this  case* 

Ist  It  has  been  decided  by  this  court  in  the  United  States  v. 
D' Auterive,  10  Howard,  610,  that  a  grant  by  the  Erench  au* 
thorities  after  the  cession  of  Louisiana  by  France  to  Spain  in 
1762,  is  void. 

And  2dly.  The  proceedings  before  Carondelet  in  1798|  in  the 
settlement  of  the  estate  of  Louis  Toutant  Beauregard,  could 
not  be  construed  as  a  confirmation  of  the  French  gmnt,  from 
the  mere  circumstance  that  in  the  inventory,  decedent's  estate 
is  described  as  running  back  to  the  lake.  Cunbndelet  could  not 
be  said  to  confirm,  in  bis  political  capacity,  a  title  which  is  not 
even  stated  in  the  mere  formal  proceeduygs  before  him  in  his 
judicial  capacity.  And  if  it  had  the  efiect  of  a  confirmation  of 
the  original  French  grant,  as  that  purports  to  be  a  perfect  title 
in  fee,  it  is  not  the  subject  of  jurisdiction  of  the  United  States 
courts  under  the  acts  of  Congress  under  which  this  suit  is 
brought  This  has  been  so  frequently  decided  by  this  court, 
that  a  reference  tp  case^,  or  the  reasons  for  the  *  decision,  may 
now  be  conudered  superfluous. 

The  decree  of  the  District  Court  of  Louisiana  is  therefore 
reversed. 

Order. 

This  cause  came  on  to  be  heard  ou  the  transcript  of  the  re* 
cord  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  District  Court 
with  directions  to  dismiss  the  petition  of  the  claimants. 
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Joseph  K.  Etre  and  Algernon  E.  Ashburner,  Executors 
OF  Elizabeth  E.  Potter,  deceased  v.  Samuel  B.  Potter 
AND  Mauoer  London. 

Where  a  widow  filed  a  bill  in  ehanoerjr,  complaining  that  immediately  upon  the  death 
of  her  hoshand,  the  son  of  that  hnsband,  together  with  another  penon,  had  imposed 
npon  her  by  false  representations,  and  induced  her  to  part  with  all  her  right  in  her 
ha8band*8  estate  for  an  inadequate  price,  the  evidence  in  the  case  did  not  sustain 
the  allegation. 

It  is  not  sllei^  to  be  a  case  of  oonstmctiTe  frand,  arising  out  of  the  relatire  poaitoi 
of  the  parties  towards  each  other,  but  of  actual  fraud. 

The  answers  deny  the  fraud  and  are  made  more  emphatic  by  the  complainants  bar- 
ing put  interrogatories  to  be  answered  by  the  deraidants,  and  the  evidence  snstaios 
the  answen. 

It  will  not  do  to  set  up  mere  inadequacy  of  price  as  a  cause  for  annulling  a  contract 
made  by  persons  competent  and  willing  to  contmct,  and,  besides,  there  were  other 
.  considerations  acUng  upon  the  widow  to  induce  her  to  make  the  contract. 

The  testimony  offered  to  prove  the  mental  imbecility  of  the  widow,  should  be  received 
with  great  caution,  and  is  not  sufficient. 

This  was  an  appeal  from  the  Circuit  Cbturt  of  the  United 
States  for  the  District  of  North  Carolina,  sitting  as  a  court  of 
equity. 

The  bill  was  filed  by  Elizabeth  E.  Potter,  during  her  lifetimei 
to  which  her  executors  afterwards  became  parties. 

The  opinion  of  the  court  contains  an  explanation  of  the  case 
as  it  is  set  forth  in  the  bill,  and  it  is  not  necessary  to  repeat  it 

The  cause  was  argued  by  Mr.  Badger  for  the  appellants,  and 
by  Mr.  Bryan  and  Sir.  Ghaham  for  the  appellees. 

The  points  of  law  which  were  raised  by  the  counsel  upon 
each  side  respectively,  were  so  intermingled  with  their  views  of 
the  facts  and  evidence,  that  it  is  impossible  to  separate  them. 

The  view  of  the  case  presented  on  behalf  of  the  appellants 
was  as  follows :  — 

The  consideration  of  the  deed,  dated  May  31, 1847,  was  evi* 
dently  and  grossly  inadequate. 

The  defendant,  Samuel  R.  Potter,  in  bis  answer  admits  that 
he  had  formed  the  opinion,  that  the  estate  of  his  late  father  was 
worth  $120,000. 

The  statements  and  estimates  in  the  answer  of  the  said  de* 
fendant,  and^he  schedules  therein  referred  to,  show  that  the  real 
and  personal  estate  of  the  said  Samuel  Potter,  at  the  time  of  his 
death,  must  have  been  nearly  that  sum.  They  certainly  show 
that  the  estate  was  so  large  and  valuable  that  the  price  agreed 
to  be  paid  to  the  plaintiff  for  her  interest  therein,  was  shockin^y 
inadequate. 

In  relation  to  the  debts  of  the  intestate,  no  account  has  been 
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filed  by  the  administrator,  Samael  B.  Potter,  and  no  voucHerB 
exhibited  or  proved.  If  the  witness  Barr  were  competent  to 
speak  in  a  general  way,  when  the  vouchers  and  exhibits,  if  any, 
are  withheld,  then  he  proves  that  the  whole  amount  of  disburse- 
ments by  the  administrators  was  about  $15,938:  he  is  defend- 
ant's  witness. 

It  is  insisted,  in  behalf  of  the  appellants,  that  her  interest  in 
the  estate  of  her  said  husband  was  worth  from  (1,800  to  (1,900 
per  annum,  and  from  (13,000  to  (14,000  absolutely.  The  re- 
sult is  arrived  at*  from  the  answer  of  the  defendant,  Samuel  R. 
Potter,  and  from  the  evidence  in  the  cause.  This  valuable  in- 
terest she  transfers  in  the  said  deed  for  the  sum  of  (1,000,  in 
cash,  and  the  personal  covenant  of  the  defendant,  Samuel  R. 
Potter,  to  pay  her  (600  per  annum  during  her  life,  she  being  at 
the  time  nearly  seventy  years  of  age,  and  in  infirm  health.  It 
is  true,  as  stated  in  the  answer  of  the  defendant,  Mauger  Lon- 
don, that  the  defendant  Samuel  R.  Potter,  as  administrator  of 
the  said  Samuel  Potter,  afterwards  allowed  the  plaintiff  to 
obtain  a  decree  or  order  in  the  proper  court  for  her  year's  pro- 
vision out  of  the  said  estate,  and  that  said  provision  was  of  the 
value  of  (1,000,  but  this  has  nothing  to  do  with  the  merits  of 
said  deed.  It  is  also  true  that  the  said  Samuel  R.  Potter,  in  the 
instrument  executed  by  him,  also  covenants  with  the  plaintiff 
to  furnish  her  with  a  competent  livelihood  and  maintenance 
at  his  own  house,  but  nothing  of  this  kind  is  mentioned  in  the 
said  deed,  dated  May  31, 1847. 

Notwithstanding  the  facts  immediately  above  mentioned,  it 
is  still  insisted,  in  behalf  of  the  said  plaintiff,  that  the  consider- 
ation received .  by  her,  or  secured  to  her  for  her  interest  in  said 
estate,  was  grossly  inadequate.  The  price  of  board  and  lodg- 
ing in  Wilmington,  N.  C,  is  from  (20  to  (25  per  month  in 
hotels  and  boaixling-houses. 

Mere  inadequacy  of  consideration  is  not  of  itself  a  sufficient 
ground  to  set  aside  a  contract,  unless  the  inadequacy  be  such 
as  amounts  to  apparent  fraud,  or  unless  the  situation  of  the 

Earties  be  so  unequal  as  to  give  one  the  opportunity  of  making 
is  own  terms.  A  court  of  equity  looks  upon  inadequacy  of 
consideration  as  a  mark  of  fraud  or  imposition ;  and  where  the 
ipadequacy  is  so  gross  as  to  excite  an  excleunation,  &c.,  it  is  of 
itself  proof  of  imposition.  If,  for  instancy,  there  be  such  in- 
adequacy of  price  as  that  it  must  be  impossible  to  state  it  to  a 
man  of  common  sense  without  an  exclamation  at  its  inequal- 
ity, a  court  of  equity  considers  that  a  sufficient  proof  of  fraud 
to  set  aside  the  conveyance.    1  Bro.  C.  C.  9,  &;c« 

If  the  inadequacy  be  such  as  to  show  that  the  person  did 
Jiot  understand  the  bargain,  or  was  so  oppressed  that  he  was 
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glad  to  make  it,  knowing  its  inadeqaacy,  that  ahowB  a  oommand 
over,  him  amoontiDg  to  naud*  Heathoote  v*  Paignoni  2  Bio.  C 
a  175 ;  Chesterfield  v.  Janssen,  3  Yez.  125. 

The  deed  cannot  be  supported  by  evidence  of  the  natoral 
love  and  auction  cherished  bv  the  plaintiff  for  her  grand* 
daughter  Marion,  who  is  the  wiie  of  the  defendant,  Samnel  B. 
Potter* 

The  rules  for  detnmining  upon  a  deed  of  sale,  and  a  deed 
of  gift  are  not  the  same  in  equity.  Upon  principle,  therefoiei 
where  a  deed  purports  to  be  a  sale,  the  party  interested  thefein 
cannot  escape  from  the  appearance  of  fraud  by  setting  it  up  as 
a  gift,  and  vice  versa.  Were  this  allowed,  the  court  would  be 
cheated,  and  its  rules  would  be  prevented  or  rendered  unavail« 
ing  by  the  arts  of  those  very  persons  whom  its  rules  were  in^ 
tended  to  reach.  Though  a  deed  may,  in  equity,  be  impeached 
by  averments  negativing  the  consideration  therein  expressedi 
yet  the  converse  of  the  proposition  does  not  hold  good,  and  a 
deed  cannot  be  supported  by  evidence  of  a  consideration  differ* 
ent  from  that  expressed  in  the  deed.  2  Hovenden  on  P^udsi 
108, 43, 14,  and  cases  thete  cited;  vide  6  J.  C.  R.  232 ;  2  P« 
Wms.  Bep.  204 ;  Clarkson  v.  Hanway,8  P.  Wms.  Bep.  129,  n. ; 
Watt  V.  Green,  2  8ch.  &  Lefl  Bep. 501;  2  Ves.  Bep.  402; 
Cbesteifiekl  v^  Janssen,  2  Yez.  Bep.  125. 

Indeed  it  may  be  said  that,  where  a  deed  purports  to  be  a 
valuable  consideration,  and  the  contrary  is  avened  and  proved^ 
it  is  thereby  falsified  and  discredited ;  and  it  would  be  danger- 
ous, if  not  absuid,  to  admit  proof  of  averments  in  its  support 
as  a  gift.  These  consequences  would  follow,  that  after  the 
plaintiff  has  fiedsified  the  deed,  and  established  by  evidence  that 
ke  was  imposed  upon  when  he  put  his  seal  to  a  false  pretenca 
of  a  sale,  the  defendant  might  escape  and  retain  the  spoils  by 
admitting  the  falsehood  of  the  deea,  and  thereby  withdrawing 
himself  out  of  the  rules  of  the  court,  and  insisting  upon  his 
own  falsehood  as  the  basis  of  a  right  to  support  the  deed  as  a 
gift.  A  deed  which  expresses  a  valuable  consideration,  and  no 
other,  when  impeached  for  inadequacy  of  price,  cannot  be  sup- 

g»rted  by  any  evidence  of  natural  love  and  affection.  Vide  2 
ov.  on  Frauds,  14, 43, 102,  and  the  cases  there  cited;  Neww 
land  on  Contracts,  359, 360,  vide  2  Dev.  Eq.  376 ;  Jones  r.  Sas* 
ser,  1D.&B.  Bep.452;  1  D.&  B.Eq.496;  Chesson  v.  Petti- 
john,  6  Lred.  121. 

It  ou^ht  to  be  reinembered  that  the  consideration  of  natural 
love  and  affection  is  not  only  not  expressed  in  the  deed,  but  ii; 
has  not  been  proved,  nor  is  any  thing  secured  in  the  deed  to  the 
separate  use  of  the  granddaughter  of  the  plaintiff. 

There  are  many  curcumstaaces  in  this  case,  either  admitted  in 
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the  answers  or  proved,  which  tend  strongly  to  show  fraud,  im- 
position, and  undue  influence,  practised  upon  the  plaintiff  at 
the  time  of  the  execution  of  the  deed.  She  was  at  the  time 
an  old  woman.  The  deposition  of  her  son,  Joseph  Iji,  Eyre, 
taken  on  the  Idth  day  of  November,  184^,  shows  that  she  was 
then  sixiy-nine  or  seventy  years  of  age,  and  thaj;  she  was 
always  of  a  very  weak  mind  and  incompetent  to  transact  busi- 
ness ;  and  that  her  mind  had  been  for  many  years,  especially 
the  last  four  or  five  years,  materially  affected  by  age,  disease, 
and  infirmity.  And  if  any  thing  in  addition  were  needed  to 
show  the  incompetency  and  the  imbecility  of  the  complainant, 
it  will  be  found  in  the  allegation  in  Saniuel  B.  Potter's  answer, 
that  she  said  she  knew  all  about  her  husband's  estate,  and  its 
value,  aAd  the  value  of  her  own  interest  in  it,  at  the  very  time 
when  she  was  parting  with  that  interest  for  a  consideration  so 
utterly  inadequate. 

The  same  facts  are  in  substance  proved  by  the  depositions 
of  Emma  L.  Allibone,  Maria  Ashburner,  Anna  Worrell,  J.  L.. 
Kay,  E.  C.  Crowley,  Josephine  K.  McCammon,  Hannah  R 
Drummond.  The  same  witnesses  prove  that  the  plaintiff  had, 
at  the  date  of  the  said  conveyance,  five  children,  one  of  them 
insane,  and  two  of  them  in  indigent  circumstances. 

They  also  prove  that  she  was  a  tender  and  affectionate 
mother,  and  by  no  means  so  destitute  of  sensibility,  as  the  de- 
fendants and  some  of  their  witnesses  have  insinuated. 

The  said  deed  bears  date  two  days  after  the  death  of  the 
husband  of  the  plaintiff,  before  she  could  have  an  opportunity 
to  reflect  deliberately  upon  the  very  important  step  which  she 
was  about  to  take,  before  she  could  consult  with  her  friends, 
and  when  her  feelings  must  have  been  too  much  disturbed  and 
agitated  to  enable  her  to  act  with  care  and  caution  in  the  dis- 
position of  her  property. 

Her  mind  could  nardly  have  been  calm  and  composed  imme- 
diateljr  after  the  burial  of  her  husband,  whether  she  lived  hap- 
pily with  him  or  not  She  resided  in  the  house  of  the  defend- 
ant, Samuel  B.  Potter,  and  was  without  money  enough  in  her 
pocket  to  pa^  for  a  piece  of  mourning.  At  such  a  time,  and 
under  such  circumstances,  the  plaintift  might  easily  have  been 
imposed  upon  by  her  step-son  apd  the  other  defendant,  and  it 
seems  she  had  no  aid  from  any  other  person  prior  to  the  date 
of  the  conveyance.  On  Sunday  morning  no  one  was  pre- 
sent but  the  defendant  Potter  and  his  wife,  and  when  the  agree- 
ment was  entered  into,  nobody  was  present  but  the  plaintiff  and 
the  defendant  Potter. 

At  the  time  when  the  deed  was  signed,  no  one  was  present 
but  the  plaintiff,  the  two  defendants,  and  Mrs.  Potter. 
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The  depositions  of  Everett,  Baker,  London,  and  others,  sboir 
that  the  plaintiff  was  not  the  object  of  affection  to  the  family 
of  her  deceased  husband. 

There  was  nmisnal  haste  in  making;  the  contract  and  in  the 
execution  of  the  deed.  The  husband  of  the  plaintiff  died  on 
Saturday,  was  buried  on  Sunday,  and  the  contract  was  com* 
pleted  and  the  instrument  signed  on  Monday  morning. 

The  said  deed  makes  a  disposition  of  all  the  property  of  the 
plaintiff. 

The  conveyance  was  in  a  very  high  degree  unwise  and  im* 
prudent,  as  rerards  the  plaintiff,  and  unjust  and  unnatural 
towards  her  chudren,  two  of  whom  were  poor,  and  one  of  them 
insane. 

A  disposition  of  property  so  revolting  to  common  sense  and 
natural  affection  ought  to  be  looked  upon  with  suspicion.  K 
the  plaintiff  married  her  late  husband  under  the  influence  of 
the  mercenary  motives  which  have  been  attributed  to  her,  the 
execution  of  the  said  deed  would  be  no  less  extmordinary  and 
miaccountable.  If  property  was  so  dear  to  her,  why  should 
the  dispose  of  it  upon  such  ruinous  terms,  if  she  in  fact  under* 
Stood  what  she  was  about  ?  The  parties  did  not  deal  with  each 
other  upon  equal  terms.  The  defendant  Potter  was  mnch  more 
competent  than  the  plaintiff  to  transact  business,  and  was  much 
better  acquainted  with  the  estate.  He  admits  in  his  answer 
that  he  had  had  the  management  of  a  portion  of  his  father's 
property,  to  wit,  the  rice  plantation,  known  as  Point  Peter,  and 
liOve  urove,  and  the  hands  belonging  to  the  same. 

The  defendant.  Potter,  misrepresented  the  value  of  the  estate 
to  the  plaintiff,  before  she  signed  the  deed.  The  defendant, 
Potter,  says  in  his  answer  that,  on  Monday  morning,  31st  of 
May,  1847,  the  plaintiff  said  that  she  had  concluded  to  sell  her 
interest  in  her  husband's  estate  to  him  for  the  benefit  of  het 
granddaughter.  How  then  does  it  happen  that  the  property  was 
not  conveyed  for  the  benefit  of  the  granddaughter  of  the  plain* 
tiff?  By  what  influence  did  she  sign  a  deed  contrary  to  her 
own  conclusion  and  in  violation  of  the  acreement  ?  Where, 
and  when,  and  with  whom,  and  for  what  pnce,  did  she  consent 
to  change  her  purpose  ? 

This  pretended  consideration  of  love  and  affection  for  her 
granddaughter,  at  the  expense  of  her  more  needy  and  equally 
beloved  children,  was  probably  introduced  to  save  the  agree* 
ment  from  the  imputation  of  shocking  inadequacy,  but  like  aJl 
similar  pretexts,  it  puts  upon  the  deed  a  brand  of  fraud  and  a 
mark  of  surprise  or  imposition.  Neither  by  general  nor  special 
words  does  this  leading  motive  find  a  place  in  her  deed,  and  yet 
she  signed  it,  according  to  the  statement  of  the  defendant  Pot- 
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t^,  gladly  and  eagerly.  The  name  of  Mrs.  Marion  Potter  ia 
not  even  mentioned  in  the  deed. 

Again.  The  defendant.  Potter,  says  the  bargain  was  that  be 
would  pay  her  one  thousand  dollars  in  cash.  How  happens  it 
that  the  writing  only  gave  her  his  note  without  interest,  and  left 
her  obliged  to  bonow  money  from  her  granddaughter  to  buy 
clothes  f 

Again.  Said  defendant  says  that  the  bargain  was  that. he 
wotud  '^  give  her  board,"  as  a  part  of  the  price.  How  does  it 
happen  that  the  covenants  for  her  board  and  the  other  writings, 
do  not  recite  this  as  a  part  of  the  price,  but,  on  the  contrajy, 
recite  that  she  is  to  be  boarded  at  the  house  of  said  defendant, 
simply  because  she  <<  deserved  it,"  thereby  making  it  a  voluntary 
covenant?  And  wherefore  did  plaintiff  consent  to  turn  her 
privilege  of  boarding  with  Marlon  into  a  condition  that  she  was 
to  board  with  Mr.  Potter,  no  matter  whither  he  might  go  ? 

Again.  Said  defendant  says  that  the  agreement  was,  that  he 
was  to  *<  find  h^r  a  servant"  Why  is  this  omitted  in  the  writ* 
ings? 

Again.  The  said  defendant  says  that  it  was  a  part  of  his 
original  agreement  with  the  plaintiff,  that  she  was  to  have  her 
Tear's  allowance.  And  yet  me  conveys  away  her  entire  interest 
in  the  estate. 

The  statements  of  the  fwo  defendants  concerning  the  circump 
stances  attending  the  transaction,  do  not  in  all  respects  agree 
with  each  other,  and  their  statements  are  in  many  respects 
extraordinary  and  suspicious. 

The  deed,  dated  June  21, 1847,  is  no  con&mation  of  the  deed 
previousljr  executed  by  the  plaintiff  It  is  not  relied  upon  as  a 
confirmation.  But  if  it  were  relied  upon  as  such,  tnere  is  a 
ready  answer.  On  the  2l8t  of  June,  1847,  the  defendant, 
Samuel  B.  Potter,  was  administrator  of  his  father,  Samuel  Pot- 
ter, and  supposing  his  deed  of  the  31st  of  May,  1847,  to  be 
Yoid,  he  was  a  trustee  of  the  property  in  his  hands,  and  by  the 
established  rules  of  a  court  of  equity,  this  agreement  could  not 
stand  for  a  moment,  at  least  so  far  as  the  personal  estate  is 
concerned. 

In  order  to  make  an  express  confirmation  available,  it  roust 
appear.that  the  party  was  then  aware  of  his  ri^ts,  and  knew 
that  the  first  transaction  was  impeachable.  Lord  Chesterfield 
If.  Janssen,  befoxe  cited :  Boyd  v.  Ifowkins,  2  Dev.  Eq.  Bens. 
215.  '^ 

If  it  be  competent  to  look  b^ond  the  deed  itsdf  for  a  con- 
aideration  to  support  it,  and  if  there  be  sufficient  proof  to  show 
that  natural  love  and  affisction  fbr  the  wife  of  tiie  defendant 
Potter,  constituted  any  part  of  the  consideration,  thai  the  deed. 
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dated  Slat  of  May,  1847,  ought  to  be  considered  as  a  gift  so  far 
as  it  conveys  any  thing  over  and  above  the  value  of  the  price 
paid  or  secnred,  and  it  ought  to  be  governed  by  those  rules 
which  relate  to  voluntary  conveyances. 

Competency  of  Evidence. 

It  is  insisted  by  the  plaintiff  that  the  deposition  of  Mauger 
London,  one  of  the  defendants,  is  not  coippetent,  because  his 
answers  were  written  by  him,  before  he  came  before  the  com- 
missioners. 

Plaintiff  insists  that  the  correspondence  between  herself  and 
her  children,  after  the  execution  of  the  deed,  dated  May  31, 
1847,  is  competent 

The  defendant,  Potter,  in  his  answer  says,  that  she  received 
letters  reproaching  her  before  the  21st  of  June,  1847.  The  let- 
ters are  thereby  made  evidence  to  disprove  it.  Defendant  Pot- 
ter said  she  loved  none  of  her  children ;  said  lett^  are  evidence 
to  show  the  contrary.  Said  letters  are  evidence  to  discredit 
London,  witness  for  the  defendant.  Potter. 

The  counsel  for  the  appellees  made  the  two  following  points, 
before  examining  the  case  upon  its  merits : 

1st  The  righto  of  these  very  parties  have  been  adjudicated 
upon  in  a  State  court  Potter  v.  Everett,  7  Iredell,  £q.  Ca. 
152. 

2d.  All  the  children,  and  the  grandchild  of  Samuel  Potter, 
the  deceased,  intestate,  who  are  his  heirs  at  law,  and  next  of 
kin,  ouffht  to  be  parties  to  this  suit  Story's  Eq.  PL  sect  72  to 
76,  inclusive;  Poor  v.  Clark,  2  Atk.  516;  Mitford,  Eq.  PI.  by 
Jeremy,  164. 

As  to  the  merits :  These  depend  upon  the  pure  principles  of 
English  equity.  There  is  nothing  in  the  jurisdiction  of  this 
court,  or  the  laws  of  the  State  from  which  it  comes,  to  give  to 
it  any  peculiarity.  And  its  solution  involves,  mainly,  the  ques- 
tion, what  guardianship,  either  for  relief  or  restraint  against 
their  own  action,  do  courts  of  equity  assume  over  persons  of 
either  sex,  who  are  of  mature  age,  of  sound  mind,  and,  in  the 
case  of  women,  not  under  coverture. 

The  execution  of  the  deed,  which  it  is  sought  by  this  bill  to 
set  aside,  being  admitted,  it  must  stand  here,  as  in  a  court  of 
law,  unless  there  were  circumstances  attending  its  executioa 
which  establish  fraud  and  surprise  in  its  procurement  The 
circumstances  4pelied  on  are  stated  in  the  bill,  from  the  lowet 
part  of  page  2  to  5  of  the  record ;  and,  as  summed  up  in  the 
brief  of  the  plaintiff^s  counsel,  are,  that  on  the  Slst  of  May, 
.1847,  when  the  deed  was  executed,  she  was  sick,  nervous,  and 
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Afflicted;  without  cotmsel;  ignorant  of  her  rights,  and  of  the 
talne  of  the  estate  of  her  hosband ;  not  competent  to  transact 
basiness;  that  the  defendants  arailed  themselves  of  the  advan^ 
tage  afforded  by  this,  her  condition,  and  surprised  and  defrauded 
her  into  the  execution  of  the  deed,  disposing  of  her  whole 
worldly  estate  for  a  greatly  inadequate  consideration ;  and  that 
the  value  of  her  interest  in  her  husband's  estate  was  roisrepre- 
siented  and  underestimated  by  the  defendants,  Samuel  B.  Potter 
and  London,  who  was  his  attorney. 

The  answers  of  both  defendants  are  directly  responsive  to 
the  bill,  and  both  deny  every  material  allegation  in  support  of 
these  charges,  and  explain  every  fact  veKed  on  to  give  them 
color.  They  deny  that  she  was  sidt,  nervous,  or  alUcted,  to 
their  knowledge,  during  the  illness,  or  at  the  time  of  the  death, 
ot  her  husband,  or  at  the  time  of  the  exeentton  of  the  deed. 
On  the  contrary,  they  state  cifcumstances,  showing  ordinarily 
good  health,  and  extracfdinary  indiffnence  and  composure* 
They  deny  that  she  was  ignorant  of  her  rights,  and  of  the  value 
of  the  estate  of  her  husband,  and  that  she  was  not  competent 
to  transact  business.  They  both  state  that  she  infonued  them, 
in  conversation,  that  she  had  managed  two  estates  of  deceased 
persons  in  Philadelphia,  before  her  marriage  to  Samuel  Potter; 
that  the  defendant,  London,  expressly  informed  her  of  her  legal 
lights,  as  the  widow  ot  her  husband,  before  her  execution  of  the 
d^d ;  that  she  declared  she  knew  what  the  estate  was  worth ; 
verified  this  declaration  by  enumerating  most  of  the  articles  of 
propertv  of  which  it  consisted,  and  said  the  whole  was  worth 
$130,000,  and  that  her  dower  was  worth  $1,000  a  year,  (all  of 
which,  defendants  allege  is  an  overestimate,)  but  that  a  primary 
Ij^iotive  with  her  for  making  the  conveyance,  was  to  benefit  her 
granddaughter,  the  wife  of  the  defendhant,  Potter,  and  himself. 

As  to  being  without  counsel,  they  respond,  that  she  was 
cautioned  by  the  defendant,  London,  as  to  the  importance 
of  the  business,  and  advised  to  call  in  D.  B.  Baker,  Esq^.,  an 
eminent  lawyer,  and  P.  K.  Dickinson,  Esq.,  an  eminent  man  of 
business,  both  of  whom  were  near  to  her  house,  the  former,  the 
son-in-law,  and  the  latter,  a  partner  of  her  late  husband ;  but 
that  she  declined,  preferring  to  act  on  her  own  judgment,  and 
desiring  to  keep  tlie  aflfair  Secret. 

They  deny,  secondly,  that  either  of  them  misrepresented  or  un* 
derestimated  the  value  of  her  interest  in  the  estate  of  her  hus* 
band,  or  advised  or  influenced  her  to  make  the  conveyance  in 
question ;  but,  on  the  contrary,  tiiey  aver,  that  the  whole  ar- 
rangement originated  with,  and  was  propcised  by  her  first,  while 
the  funeral  ceremonies  of  her  husband  were  in  pn^ress,  and  was 
persevered  in  and  carried  out  witii  peijbot  composore  and  deli* 
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beration.  They  deny  that  London  was  the  attorney  of  S.  K 
Potter  in  general,  or  of  the  intestate  Samuel  Potter.  The  former 
states  that  he  was  averse  to  employing  London  as  his  counsel, 
in  conducting  the  administration  of  his  father's  estate,  and  only 
consented  to  retain  him  upon  the  advice  of  his  brother-in-law, 
the  aforesaid  D.  B.  Baker,  himself  a  lawyer.  They  state  that 
she,  on  returning  from  her  husband's  burial,  requested  London 
to  call  and  see  her  the  next  morning  on  particular  business ; 
tiiBi  he  did  so  call ;  that  she  then  mentioned  the  sale  she  pro- 
posed to  make  of  her  interest  in  her  husband's  estate  to  Samuel 
k.  Potter,  and  gave  him  instructions  to  prepare  the  conveyances; 
that  whatever  circumstances  of  secrecy  attended  his  visits  to  her 
house,  were  occasioned  by  her  special  request.  They  admit 
that  the  pecuniary  consideration  recited  in  the  deed  was  not 
equal  to  the  interest  thereby  conveyed,  but  allege  that  the  plain- 
tiff was  so  told  by  both  of  them,  and  was  well  aware  of  that 
fact,  as  she  then  declared,  from  her  own  knowledge  of  the  estate. 
They  state  that  the  plaintiff,  at  the  time  of  its  execution,  was 
well  satisfied  with  her  deed,  and  so  continued  until,  a  few  weeks 
thereafter,  she  received  a  letter  from  her  relatives  in  Philadelphia, 
complaining  that  she  had  made  no  provision  for  her  lunatic 
daughter,  Mrs.  Babcock.  This  becoming  known  to  the  defend- 
ant. Potter,  he  told  the  plaintiff  if  she  was  dissatisfied  with 
what  she  had  done,  he  would  surrender  the  deed  to  her.  She 
declined  this;  but  it  was  then  agreed  that  the  defendant,  Potter, 
should  pay  to  the  said  Mrs.  Babcock  an  annuity  of  ^150  per 
year,  to  commence  immediately  on  the  death  of  the  plaintiff 
and  that  the  plaintiff  should  therefore  confirm  the  conveyance  to 
him  ;  that  she  then  sent  again  for  the  defendant,  Loudon,  gave 
him  instructions  for  written  instruments  to  cany  this  agreement 
into  effect,  and  that  the  annuity  bond  being  signed  by  the  de- 
fendant, Potter,  she  then,  to  wit,. on  the  21st  of  June,  1847,  by 
her  solemn  deed,  reaffirmed  the  conveyance  of  the  31st  of  May 
preceding.  They  deny  that  this  last  arrangement  was  made  by 
either  of  the  defendants  with  a  view  to  avoid  odium,  which  had 
been  incurred  by  them  on  account  of  the  original  conveyance ; 
but  the  defendant.  Potter,  alleges,  that  he  entered  into  it  because 
the  plaintiff  had  been  liberal  to  him,  was  and  expected  to  con- 
tinue an  inmate  of  his  family,  and  to  enable  her  to  silence  the 
reproachful  clamors  of  her  friends  in  Philadelphia ;  that,  upon 
its  being  completed,  she  professed  herself  fully  satisfied,  and 
said  her  Philadelphia  friends  could  no  longer  complain. 

Thus  the  parties  are  at  issue,  and  the  decree  to  be  rendered 
depends  wholly  upon  the  finding  of  the  facts  as  alleged  by  the 
one  party  or  the  other^  The  judges  in  the  court  below  found 
in  favor  of  the  defendants.    This  being  a  court  of  errors  in  law, 
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will  not  reverse  the  decision  there  made  upon  a  mere  difference 
of  opinion  as  to  the  conclusion  to  be  drawn  from  the  evidence 
upon  the  facts. 

Bat  supposing  the  questions  of  fact  to  be  retried  here,  what 
evidence  is  there  to  sustain  any  material  allegation  in  the  bill^ 
or  to  contradict  any  material  averment  in  the  answers  ? 

That  of  the  plaintiff  consists  mainly  of  the  depositions  of  cer- 
tain persons  in  Philadelphia,  (for  the  most  part  her  children  and 
connections,)  who  depose  that  she  had  children  by  her  first  mar» 
riage,  and  manifested  for  them,  in  her  intercourse,  the  usual  fa- 
mily affection ;  that  she  was  a  delicate  person,  not  of  strong 
mind,  and  had  some  relatives  who  were  lunatics ;  and  that  she 
could  not  transact  business ;  that  the  defendant,  Potter's  wife, 
is  the  daughter  of  a  man  of  wealth,  and  has  an  estate  independf 
ently  of  her  father,  and  that  the  plaintiff  had  no  estate,  except 
her  interest  in  the  fortune  of  her  husband. 

In  addition  to  these,  she  has  taken  the  depositions  of  certain 
persons  in  Wilmington,  which  are  found  in  the  record,  to  show 
of  what  her  husband's  estate  consisted,  what  was  its  value,  the 
relations  of  friendship  between  S.  B.  Potter  and  London,  and 
the  state  of  London's  credit  in  1847,  &c. 

There  is  no  witness  who  supports  the  allegations  of  her  bill, 
which  constitute  her  claim  to  be  relieved,  against  her  solemn 
deed,  by  the  rules  of  justice  administered  in  courts  of  equity. 
Namely,  that  at  the  time  of  its  execution  she  was  sick,  run 
down  with  fatigue  and  watching,  distressed,  ignorant  of  her 
rights  concerning  her  husband's  estate,  and  of  the  value  thereof, 
in  need  of  counsel,  which  she  would  have  had  but  for  the  fraud- 
ulent acts  of  the  defendants;  that  the  defendants,  or  either 
of  them,  misrepresented  or  underestimated  the  amount  of  the 
estate,  almost  all  the  articles  of  which  are  enumerated  in  her 
deed ;  or  that  they,  or  either  of  them,  advised  or  urged  her  to 
make  the  conveyance  to  the  defendant,  Potter ;  or  that  the  de- 
fendants conspired  or  colluded  to  defraud  her.  The  bill  should 
therefore  be  dismissed,  for  want  of  proof  to  sustain  its  material 
charges,  which  are  contradicted  by  the  answers  of  the  defendants. 
The  answers  being  directly  responsive  to  the  allegations  and  in- 
terrogatories of  the  bill  in  evidence  for  them,  which  must  prevail, 
unless  overborne  by  the  testimony  of  two  witnesses,  or  its  equi- 
valent Story's  Eq.  528;  Lewis  v.  Owen,  1  Lred.  Eq.  Gas.  290; 
Arnsworthy  v.  Cheshire,  2  Dev.  Eq.  456.  But  the  defendants 
have,  moreover,  disproved  the  plaintifPs  charges  by  positive  tes- 
timony. Their  depositions  show  that  the  plaintiff  was  not  sick, 
distressed,  fatigued,  or  in  anywise  disconcerted  by  the  sickness 
or  death  of  her  husband ;  that  the  defendant,  Samuel  B.  Potter, 
was  much  grieved ;  that  she  was  well  acquainted  with  her  bus- 
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band's  estate,  and  eatmated  il;  at  its  full  valne.  That  i^e  told  a 
witness,  on  her  retom  from  her  husband's  burial,  on  Sunday,  that 
she  had  determined  on  the  disposition  of  her  property  as  conveyed 
by  this  deed.  That  she  had  been  reading  the  Revised  Statutes  the 
same  day  while  the  company  was  at  the  burial.  That  she  made 
a  similar  declaration  to  another  witness,  on  the  next  m<xming,  be^ 
fore  London  came  to  her  house.  That  she  afterwards  expressed 
satisfaction  with  this  arrangement,  and  gave  good  reasons  for 
it:  Namely,  1st,  that  she  was  much  attached  to  Mrs.  8.  R.  Pot- 
ter, and  intended  to  live  with  her ;  2d,  that  she  had  made  over 
her  property  to  her  children,  at  the  time  of  marrying  Mr.  Pott^, 
and  thought  it  but  right  that  bis  children  i^ouid  have  his ;  3d| 
tiiat  most  of  bis  properbr  eonsisted  in  slaves,  and  she  would  act 
own  one  for  any  consideration.  A\h^  that  the  management  of 
the  property  would  be  troublesome  to  her,  and  that  the  amount 
to  be  paid  her  by  Potter  was  as  much  as  she  wanted.  5ti),  that 
Samuel  R.  Potter  might  be  enabled  to  buy  the  Point  Peter  plan- 
tation, and  thus  have  an  ample  provision  for  bis  wife.  The  de< 
position  of  D.  B.  Baker,  taken  by  plaintiff,  shows  that  she  waa 
a  person  of  bad  disposition  and  temper,  self-willed,  and  dicta- 
torial They  prove,  also,  that  she  was  coatent  with  the  dispo- 
sition Gi  her  property  until  she  received  a  letter  from  her  son, 
Joseph  Eyre,  m  Philadelphia.  That  upon  the  new  arrangement 
being  made,  by  which  an  annuity  was  secured  to  her  daughter, 
Mrs.  Babcock,  ^le  was  entirelv  satisfied,  and  deliberately  rati- 
fied  her  conveyance,  with  a  full  knowledge  of  ev^  thing  pec- 
taining  to  the  subject  l^is  was  on  the  21st  of  June.  In  Aa« 
gust  ensuing,  her  son,  Joseph  Eyre,  came  to  Wilmington,  and 
she  left  with  him  for  Philadelphia. 

Aware  of  the  effect  of  these  proofs,  the  learned  counsel  for 
the  plaintiff  devotes  the  main  stress  of  his  argument  to  the  in- 
adequacy of  the  consideration  of  the  deed,  as  a  ground  of  relief. 
It  will  be  insisted  that  tiie  inadequacy,  though  considerable,  is 
not  gross,  and  that,  regard  b^ng  had  to  the  nature  of  the  pro- 
perty, and  the  relative  capacities  of  the  plaintOf  and  Samuel  R. 
Potter  to  render  it  profitable,  the  airangement  as  a  sale  was  not 
so  disadvantageous  to  her  as  it  has  been  represented.  With 
this  object,  reference  will  be  made  to  the  inventory  of  the  ad- 
ministrator. But  suppose  the  inadequacy,  as  a  question  of 
pecuniary  valae,  to  be  gross,  it  alone  affords  no  ground  for 
relief,  and  requires  some  other  accompaniment  to  taint  the  deed 
with  fraud.  2  Coxe,  320;  Coles  v.  Trecothick,  9  Ves.  246; 
Underbill  v.  Howard,  10  Ves.  219;  Lord  Thurlow,  in  Fox  r. 
Macreth,  16  Ves.  512,  517 ;  Story's  Eq.  245 ;  Burrowes  v.  Lock, 
10  Ves.  471;  Oreene  v.  Thompson,  2  Ired.  Eq.  365 ;  Moore  i;. 
Reid,  lb.  580 ;  Osgood  v.  Franklin,  2  Johns.  C.  R.  23.    There  i« 
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no  sach  accompaniment  here.  On  the  contrary,  it  is  clearly 
shown  that  the  pecuniary  consideration  was  accompanied  by 
that  of  affection.  It  is  said  that  this  circamstance  cannot  be 
taken  into  the  account,  because  it  only  appeiurs  by  parol  evi- 
dence, and  thus  to  prove  it  violates  the  rule  that  parol  evidence 
cannot  be  received  '^  to  vary,  add  to,  or  contradict "  a  deed.  The 
fcdlacy  of  this  argument  consists  in  applying  a  salutary  rule  in 
the  construction  of  deeds,  and  the  determination  of  rights  under 
them,  to  inquire  into  the  fraud  or  fairness  of  their  execution ;  in 
fact,  to  the  inquiry  whether  the  alleged  deed  is  a  deed.  If  this 
circumstance  attending  the  execution  cannot  be  proved  by  evi- 
dence dehors  the  deed,  what  other  can  ?  How  does  the  consi- 
deration appear  to  be  inadequate,  but  by  parol  evidence  ?  Is  it 
to  be  allowed  to  impeach  but  not  to  sustain  ?  In  investigations 
of  this  kind  nothing  is  excluded  which  shows  the  acts  or  motives 
of  either  party.  That  it  is  admissible  for  this  purpose  is  consi- 
dered as  settled.  Springs  v.  Hawks,  5  Ired.  33 ;  6  Ired.  Eq.  38; 
1  Phillips  on  Ev.  482,  n.  and  cases  cited;  3  Stark.  Ev.  1004,  et 
$eq.;  1  Greenleaf,  408 ;  2  Story's  Eq.  1531 ;  Sufi[den  on  Vend- 
ors, 87 ;  Potter  v.  Everitt,  7  Ired.  152;  Hinde  i;.  Longworthy,  11 
Wheat  199 ;  Runyon  v.  Leary,  4  Dev.  &  B.  233.  Even  con- 
veyances, voluntary  on  their  face,  may  be  shown  by  parol  to 
have  been  for  valuable  consideration,  and  thus  defeat  the  claims 
of  creditors.  Sugden,  438;  Chapman  v.  Emery,  Cowp.  278. 
And  the  cases  are  numerous  where  conveyances,  absolute  in  their 
terms,  have  been  allowed,  by  parol,  to  be  shown  to  be  mere  se- 
curities for  money.  Slider  v.  Jones,  3  Hawks,  423 ;  2  Dev. 
558;  1  Ired.  Eq.  369;  6  Ired.  Eq.  38.  The  cases  cited  by  the 
plaintiff's  counsel  on  this  point  do  not  sustain  his  position. 

There  is  a  well-established  distinction  between  the  cases  in 
which  a  specific  performance  will  be  refused  in  equity,  where  a 
contract  is  executory,  and  those  in  which  it  will  be  rescinded 
being  executed.  The  circumstances  of  this  case  may  class  it 
with  the  former,  but  not  the  latter. 

But,  whatever  may  be  thought  in  regard  to  the  original  trans- 
action, there  has  been  such  coniplete  recognition  and  confirma- 
tion on  the  part  of  the  plaintiff  that  she  cannot  impeach  her 
deed.  Moore  v.  Reid,  2  Ired.  Eq.  580 ;  Chesterfield  v.  Janssen,  2 
Ves.  126;  Cole  v.  Gibbons,  3  P.  W.  289. 

As  to  Gompetenq/  of  Evidence. 

Loudon's  deposition  was  properly  allowed  as  evidence.  After 
the  certificate  of  the  commissioners,  dated  April  14, 1849,  of  the 
execution  of  their  commission,  they  were  fundi  officioy  and  no 
other  certificate  of  theirs  can  be  heard.    If  they  are  to  be  fur- 
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ther  beard|it  mart  be  upon  oath  as  witneaees.  Bat  if  thw  ae^ 
tifioate  of  the  12th  November,  1844|  is  to  be  xespected,  the  fa«| 
it  sets  forth  is  neutralized  by  their  third  certificatei  oa  the  saoif 
jpage  that  the  in^^oUiity  of  writing  oat  the  ansWi^TB  oi  witacifv 
while  oat  of  their  piesenee,  was  occasioned  by  themselves. 

No  observation  is  deemed  necessary  on  the  awdplaint,  th^ 
the  plauitiiBf  was  not  permitted  to  introdnce  as  ^?idei»ce  the  oor^ 
tespondenee  faetweem  herself  and  her  childreq^ 

Mr.  Justice  DANIEL  delivered  the  opinioa  of  tbe  ooort. 

This  is  an  af^peal  from  a  decme  of  the  Ciieait  Coort  of  th# 
United  States  for  the  Distrioil;  of  North  CaroUaa«  by  whkh 
ideoree  the  bill  of  the  appellant  (the  compbdaant  in  the  Ciiewt 
Ck>art)  was  dismissed  with  costs. 

The  ajk^tioas  in  the  bill,  on  which  the  iot^posit&oii  <of  tk^ 
conit  was  invoked,  are  sobstantially  as  follow:  That  8arao4 
JPotter,  deoeasedi  the  late  bosbattd  ol  the  eompjainaat,  died  oa 
l^e  29th  ol  May,  1847|  possessed  of  a  large  real  und  pcmonal 
Qstaufce,  conusting  of  houses  in  the  towns  of  WUmington  aa^ 
.8iiuthvjme,ui  North  Caiolina,  of  a  prodoctiye  rice  plantatiooiof 
an  int^rert  in  one  or  more  valuable  saw-nuUs,  of  a  laige  nambar 
of  slaves,  of  a  considemble  aoskonntof  bank  and  railroad  stoein^ 
aiiiid:of  other  personal  {Nroperty^  ttjhat  the  compleinaat  whO|  s^ 
the  time  <>f  her  husband's  death,  was  ignoi!a«t  of  the  valoe  of 
his  property,  had,  from  recent  information,  aseertaitted  that  thie 
aanaal  value  of  the  real  estate  was  more  than  $6,000,  perhMi 
equal  to  twice  that  sum,  aad  that  her  share  in  her  husbaavf 
personal  property  was  worth  not  less  than  $15/)()0;  that  bf 
the  laws  of  North  Carolina  the  complainant,  in  addition  to  OAa 
year's  maintenance  for  herself  and  family,  (in  this  instance 
amounting  to  not  less  than  |1/M)0,)  was  emtiUed,  in  right  at 
her  dower,  to  one  third  of  her  husband's  r^  estate  daring 
her  life,  and  to  an  absolute  property  in  a  efaild's  part,  or  one 
sixth  of  the  personalty,  her  husband  having  left  sorviving 
him  four  children  and  one  grandchild ;  thai  by  the  tews  of  the 
aame  state,  she  had  the  prior  right  of  administraticiii  upon  the 
estate  of  her  husband,  and  th^rebv  the  control  of  his  assete, 
and  a  right  to  all  the  regular  emoTuments  resoLting  from  th«t 
administration;  that  the  complainant  is  an  aged  and  infirm 
woman,  predisposed  to  nervous  afTections,  and  wholly  inexpe- 
rienced in  the  transaction  of  business ;  that  during  the  last  ill- 
ness of  her  husband,  being  overwhelmed  by  daily  and  nightly 
watchings  and  anxiety,  she  became  ill;  that,  whilst  As  was 
thas  sick  and  oppressed  with  affliction  and  iafirmity,  Bamnel  B. 
Potter,  the  son  of  her  late  husband,  prolessing  great  Bvmpatby 
and  affection  for  the  complainant,  availing  himself  of  ba  diik 
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tmraed  and  lonely  ciondition,  and  of  her  ignorance  of  the  value 
^  the  eatate,  with  which  he  was  familiari  having  been  several 
years  the  manager  of  it,  combined  with  a  lawyer  by  the  UBjam 
pf  Manger  London  to  deifraud  the  complainant  and  to  deprive 
her  of  her  rights  and  interest  in  the  estate,  and  succeeded  in  ao 
eomplishing  this  scheme  in  the  following  manner :  In  the  proee^ 
cution  of  their  plan  they  in  the  first  place  induced  the  complain* 
ant  under  a^  assurance  that  the  measure  would  be  in  bodqx^ 
anoe  with  the  wishes  of  her  late  husband,  and  would  prove  the 
best  meaae  of  protecting  and  securing  her  interests,  to  relinquish 
to  the  said  Samuel  R.  Potter,  h^  right  to  administer  upon  her 
husband's  est^ta  In  the  next  place  by  false  repieeentations  ae 
to  the  value  of  tihe  estate,  and  the  expense  and  trouble  of  ma^ 
naging  it,  they  pievailed  upon  h»  to  sell  and  convey  to  the  said 
Samvuel  E.  Potter,  by  a  deed  bearing  date  on  the  3l8t  of  May, 
1847,  her  entire  interest  in  thie  wealthy  a«d  productive  estate, 
fot  the  paltry  consideration  of  $1,000;  and  a  covenant  for  ^n 
annuity  of  fi@00  d«ring  the  complain^t'e  lijEe;  and  that  even 
this  small  allowance  was  not  oth^wise  secured  to  the  complain* 
^nt  than  by  the  single  bond  of  said  Samuel  S.  Potter,  mr  the 
aum  of  $2fi00.  That  in  tne  eagerness  to  effect  their  iniquitous 
purposes,  the  B9id  Potter  and  Ix>ndon,  in  total  disregard  of  her 
feelings  and  ev^  of  decency,  did,  on  the  day  of  her  husband's 
dea^  and  before  his  intemient,  urge  her  acquiescence  in  their 
flcfee^e,  and  on  that  day  or  the  day  succeeding,  accomplished  it^ 
by  esdaractUig  from  the  complainant  a  deed  bearing  date  on  the 
^Ist  of  May,  1847,  eonv^ing  to  Samuel  R.  Potter  the  complain.- 
ant's  entire  j^terest  in  her  late  husband's  estate,  imd  the  instru* 
ment  of  the  sai^e  date,  whereby  she  relinquished  to  the  same 
tudividual  her  right  to  administer  upon  that  estate.  The  bill 
makes  defendai^  the  said  Samuel  B.  Potter  and  Mauger  Lon* 
don ;  charges  upon  them  a  direct  fraud  by  deliberate  combina- 
tion, by  misrepresentation,  both  in  the  suppression  of  the  truth 
««d  the  suggestion  of  fekiebood,  and  in  the  effort  to  profit  by 
the  ignoraoee,  the  sickness,  the  diBtiess  and  destitution  of  tfaie 
4>em^ainant.  The  bill  calls  for  a  fall  disdosuie  of  aU  the  facts 
land  circumstances  attending  the  transa^ons  therein  alleged  to 
have  occurred;  jMrays  that  the  deed  of  May  Slat,  1847,  from  the 
complainant  to  /said  Samuel  R.  Pott»  may  be  cancelled ;  that 
the  property  thereby  conveyed  may  be  released  and  reconveyed 
to  the  complainant,  and  concludes  with  a  prayer  for  general 
feUeL 

It  is  now  the  office  of  this  court  to  determine  how  far  the 
^^goi^g  allegations  are  sustained  upon  a  proper  constmction 
of  the  pleadingB,  or  upon  the  eyidence  adduced  by  either  of  the 
parties. 
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And  here  it  may  be  (woper  to  premiae,  that  in  the  examina* 
tion  of  the  case  made  by  the  bill,  it  cannot  be  considered  as  one 
of  constructive  fraud,  arising  out  of  some  peculiar  relation  sus- 
tained to  each  other  by  the  complainant  and  the  defendants, 
and  therefore  to  be  dealt  with  by  the  law  under  the  necessity 
.  for  protecting  such  relation,  but  it  is  one  of  actual,  positive 
fraud,  charged,  and  to  be  judged  of,  according  to  its  features 
and  character,  as  delineated  by  the  complainant,  and,  according 
to  the  proofs  adduced  to  establish  that  character.  Although 
cases  of  constructive  fraud  are  equally  cognizable,  by  a  court  of 
equity,  with  cases  of  direct  or  positive  fraud,  yet  the  two  classes 
of  cases  would  be  met  by  a  defendant  in  a  very  different  manner. 
It  seems  to  be  an  established  doctrine  of  a  court  of  equity,  that 
when  the  bill  sets  up  a  case  of  actual  fraud,  and  makes  that  the 
ground  of  the  prayer  for  relief,  the  plaintiff  will  not  be  entitled 
to  a  decree,  by  establishing  some  of  the  facts  quite  independent 
of  fraud,  but  which  might  of  themselves  create  a  case  under  a 
totally  distinct  head  of  equity  from  that  which  would  be  appli- 
cable to  the  case  of  fraud  originally  stated.  In  support  of  this 
position  may  be  cited,  as  directly  in  point,  the  6ase  of  Price  v. 
jBerrington,  decided  by  Lord  Chancellor  Truro,  in  1851.  Vide 
English  Law  and  Equity  Reports,  voL  7,  p.  254. 

The  defendants,  in  this  case,  were  clothed  with  no  special 
function,  no  trust  which  they  were  bound  to  guard  or  to  fulfil 
for  the  benefit  of  the  complainant ;  they  were  not  even  the  de- 
positaries of  any  peculiar  facts  or  information  as  to  the  subject 
matter  of  their  transactions,  or  which  were  not  accessible  to  all 
the  world,  and  by  an  omission  or  failure  in  the  disclosure  of 
which,  they  coula  be  regarded  as  perpetrating  a  fraud. 

Recurring  to  the  pleadings  in  this  case,  there  is  not  alleged 
in  the  bill  one  fact  deemed  material  to  the  decision  of  this  con- 
troversy, which  is  not  directly  met,  and  emphatically  denied,  by 
both  the  defendants. 

Although  the  age  assumed  for  the  complainant  seems  to  be 
controverted  by  none  of  the  parties,  yet  the  assertions  that,  at 
the  period  of  her  husband's  death,  she  labored  under  any  unusual 
infirmity;  that  she  was  exhausted  by  fatigue  and  by  anxious 
watchings  at  the  bed  of  sickness,  or  was  overwhelmed  with 
grief,  or  even  discomposed  by  the  event  which  severed  forever 
her  connection  with  her  husband,  are  assertions  directly  met,  and 
positively  contradicted ;  and  in  further  contravention  of  these 
statements  by  the  complainant,  are  the  averments  that  the 
intercourse  of  the  complainant  with  her  late  husband,  was  of  a 
very  unhappy  character,  evincing  not  indifference  merely,  bat 
signs  of  strong  antipathy.  Equally  direct  and  positive  are  tiie 
denials  in  the  answers  of  both  the  defendants,  of  the  charges  of 
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peiviiasion  or  iaduoement  of  any  kind,  or  of  any  concealment 
or  misKpreseatatioa  moTing  from  the  defendants,  by  which 
the  complainant  was  or  could  have  been  influenced ;  and  it  ia 
ezpceedy  denied  by  each  of  the  defendants,  that  any  propositioa 
was  by  them,  or  either  of  them,  submitted  to  the  complainant  for 
the  sale  of  her  interest  in  the  estate,  or  for  the  relinquishment  of 
h&  ri^t  to  the  administration.  These  positive  denials  in  the 
aoBwers,  being  directly  responsive  to  the  charging  part  of  the 
bill,  the  latter,  by  every  rule  of  equity  pleading,  must  be  dis- 
placed by  them,  unless  those  denials  can  be  overcome  by  evi* 
dence  oliundeM  Bat  by  ihe  peculiar  frame  and  structure  of  the 
bHl,  in  this  case,  the  complamant  has  imparted  to  the  answers, 
a  function  beyosd  a  mere  response  to  the  recitals  or  charges 
contained  in  the  ImU.  The  eomplainaat  has  thought  proper  spe* 
eifically  to  intenogate  the  defendants,  as  to  the  origin,  progress^ 
and  conditions  at  the  traasacttons  impngaed  by  her ;  and  as  to 
the  part' borne  in  ihem^  both  by  the  defendants  and  the  complain^ 
a&t  hersel£  By  the  answtts  to  ttiese  interrogatories,  the  com* 
plainant  must,  therefore,  be  concluded,  unless  they  can  be  over> 
thrown  by  pcooCi.  How  stands  the  case,  in  this  aspect  of  it, 
upon  the  interrogatories  and  the  evidence  ?  The  defendantsi 
being  eaUed  on  to  disclose  minutely,  and  particularly,  tbeitf 
knowledge  o^  and  their  own  participation  and  that  of  the  com* 
plaiimat  in,  the  transactions  complained  of,  dedare,  that  when 
those  transactions  took  place,  the  complainant  was  In  her  usual 
health ;  was  in  possession  of  all  her  faculties,  was  exempt  from 
any  of  those  influenoss,  such  as  grief  and  <fe{Hre8sion,  which 
might  have  rendered  her  liable  to  imposition ;  was  in  possessiout 
likewise,  of  ail  the  knowledge  as  to  the  subject-matter  of  the 
transaetioos  requisite  to  judge  of  her  own  interests ;  that  with 
sach  capabilities,  and  sudi  knowledge,  the  complainant  herself 
proposed  the  amngeraent  which  was  adopted,  and  although 
mformed  by  bolfa  the  defendants,  that  the  consideration  she 
pcoffiB9red  to  receive  was  less  than  tiie  value  of  her  interests  in 
the  estate,  she  urged  and  insisted  upon  tibat  armngement,  as- 
signing for  it,  reasons,  which  are  deemed  neither  unnatural  nor 
improbable,  and  which,  although  they  might,  to  some  persons, 
appear  not  to  be  judicious,  she  had  the  right,  nevertheless, 
legally,  and  morally,  to  yield  to. 

How  does  the  history,  titus  given  by  tlie  defendants,  accord 
with  the  proofs  in  this  cause? 

And  first  as  to  the  state  of  complainant's  health,  and  the 
condition  of  her  mind  and  spirits  as  affected  by  the  illness  and 
deatii  of  her  husband. 

Benjamin  Ruggles,  who  says  that  he  is  acquainted  with  the 
parties,  states  that  he  was  with  the  husband  of  the  complainant 
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every  day  daring  his  illness,  |which  lasted  eight  or  ten  days,) 
and  sat  up  with  him  two  nignts ;  that  he  saw  the  complainant 
every  day ;  that  she  did  not  sit  up  either  night  that  the  witness 
was  there ;  that  she  exhibited  no  sign  of  distress  at  the  sickness 
of  her  husband,  nor  devoted  much  of  her  time  to  him,  nor 
showed  any  sign  of  grief  at  his  death ;  that  on  the  night  of  her 
husband's  death,  the  complainant  attended  to  getting  his  burial- 
clothes,  which  she  handed  to  the  witness,  seeming  calm  and 
composed.  The  complainant  was  not  sick  during  the  witness's 
stay. 

Josephine  Bishop,  also  acquainted  with  the  parties,  was  at  the 
house  of  the  deceased  on  the  day  of  his  death,  returned  there  on 
the  second  day  after  that  event,  and  remained  three  or  four  weeks. 
On  the  morning  of  the  witness's  return,  the  complainant,  in  a 
conversation,  informed  her  that  complainant  intended  to  propose 
to  the  defendant,  Samuel  E.  Potter,  to  make  over  to  his  wife  all 
the  complainant's  interest  in  her  husband's  estate.  Some  two 
or  three  weeks  after,  the  complainant  said  to  the  witness  that 
she  had  sent  for  Mr.  London  to  arrange  her  business  for  her, 
and  felt  greatly  relieved  and  satisfied  at  the  manner  in  which 
he  had  arranged  it;  that  she  had  conveyed  her  interest  in  her 
husband's  estate  to  Saniuel  R.  Potter,  who  was  to  give  her  two 
thousand  dollars  in  cash,  six  hundred  dollars  a  year  during  her 
life,  to  furnish  her  board  and  a  servant,  and  would  have  given 
her  more  if  she  had  asked  it,  but  she  was  satisfied  with  the 
amount,  which  was  as  much  as  she  would  have  use  for.  The 
complainant  spoke  of  the  defendant,  London,  in  the  strongest 
terms  of  approbation.  She  farther  remarked  to  the  witness,  that 
she  knew  her  interest  in  the  estate  of  her  late  husband  was 
worth  much  more  than  she  had  asked  for  it  Yet  at  the  time 
of  her  marriage  with  him,  she  had  made  over  her  own  property 
to  her  children  by  a  former  marriage,  and  thought  it  nothing 
but  right  that  his  children  should  have  the  benefit  of  his  pro- 
perty, besides  that  the  greater  part  of  the  property  consisted  of 
slaves,  and  she  would  not  own  one  for  any  consideration.  Wit- 
ness saw  the  complainant  every  day  during  the  time  she  was  at 
the  house;  she  did  not  complain  of  ill  health  nor  appear  to  be 
at  all  distressed;  and  witness  had  never  seen  her  in  better  spirits. 
The  conversations  in  which  these  declarations  of  complainant 
were  made,  were  introduced  by  the  complainant  herself. 

Margaret  H.  Wade,  who  is  acquaintecl  with  the  parties,  states 
that  she  was  three  or  four  times  at  the  house  of  defendant  dur- 
ing his  illness,  and  remained  three  or  four  hours  during  each 
time.  Witness  saw  the  complainant  once  only  in  the  room  of 
her  husband ;  she  staid  in  an  adjoining  room.  Witness  did  not 
perceive  that  the  complainant  was  indisposed  in  any  way,  nor 
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did  the  complainant  appear  to  be  grieved  during  the  illness  of 
her  husband  nor  after  his  death.  In  a  conversation  with  wit- 
ness some  three  or  four  days  before  decedent's  death,  the  com- 
plainant asked  the  witness  if  she  thought  the  decedent  could 
live,  and  upon  the  reply  of  the  witness  that  she  did  not  think  he 
could,  the  complainant  observed  that  she  was  provoked  at  Sa- . 
muel  (the  defendant)  for  forcing  him  to  take  first  one  thing  and 
then  another,  <*  and  make  him  live  any  how."  Afterwards,  on 
board  of  the  steamboat  returning  from  SmithviUe  from  the  fu- 
neral of  the  decedent,  the  complainant  told  the  witness,  that 
she  had  made  over  her  property  to  Samuel  R.  Potter,  or  intend- 
ed so  doing,  on  account  of  his  wife  Marian ;  that  she  was  very 
fond  of  her,  and  wished  to  stay  with  her  the  residue  of  her  life, 
though  she  did  not  know  that  her  Mends  at  the  north  would  be 
willing  that  she  should  do  so. 

Without  a  farther  and  more  protracted  detail  of  the  testimony 
adduced  on  the  part  of  the  defendants,  it  may  be  sufficient 
merely  to  advert  to  the  depositions  of  Julia  and  Caroline  Everett, 
of  Edwin  A.  Keith,  and  of  Sterling  B.  Everett,  (the  last  for  many 
years  the  physician  in  the  family  of  the  decedent,)  and  of  the 
complainant  herself,  as  fully  sustaining  the  averments  in  the  an- 
swers of  the  defendants,  and  the  statements  of  the  witnesses 
previously  named,  in  relation  to  the  capacity  of  the  complainant, 
to  her  disposition  and  deportment  towards  her  late  husband,  the 
effect  of  his  illness  and  death  upon  her  health  and  spirits,  her 
knowledge  of  her  rights  and  interest  in  the  subject  of  her  trans- 
actions with  the  defendants,  the  origin  and  fairness  of  those 
transactions,  the  objects  for  which,  and  the  means  and  instru- 
mentality by  which,  they  were  consummated.  Nor  can  it  escape 
observation,  as  a  circumstance  of  great  if  not  of  decisive  weight, 
that  all  this  testimony  is  derived  from  persons  familiar  with  the 
parties,  living  upon  the  immediate  theatre  of  the  transactions 
m  controversy,  many  of  them  more  or  less  acquainted  with  the 
subjects  embraced  by  them,  witnesses,  all  of  them  free  from  im- 
putation on  the  score  of  interest,  and  against  whose  veracity  or 
intelligence  no  exception  is  even  hinted. 

Against  an  array  of  evidence  like  this,  the  question  of  equi- 
valents or  of  exact  adequacy  of  consideration  cannot  well  be 
raised.  The  parties,  if  competent  to  contract  and  willing  to 
contract,  were  the  only  proper  judges  of  the  motive  or  consider- 
ation operating  upon  them ;  and  it  would  be  productive  of  the 
worst  consequences  if,  under  pretexts  however  specious,  inte- 
rests or  dispositions  subsequently  arising  could  be  made  to  bear 
upon  acts  deliberately  performed,  and  which  had  become  the 
foundation  of  important  rights  in  others.  Mere  inadequacy  of 
price,  or  any  other  inequality  in  a  bargain,  we  are  told,  is  not  to 
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be  understood  as  constitating  per  se  a  ground  to  avoid  a  bar- 
gain in  equity,  for  courts  of  equity,  as  weU  as  courts  of  law^ 
act  upon  the  ground  that  every  person  who  is  not,  from  bis  pe* 
culiar  condition  or  circumstances,  under  disability,  is  entitled  fo 
dispose  of  his  property  in  such  manner  and  upon  such  terma 
as  he  chooses ;  and  whether  his  bargains  are  wise  and  discreet 
or  otherwise,  or  jprofiftable  or  nnprofitaMe,  are  eottsiderations 
not  for  courts  of  justice,  but  for  the  party  himself  to  deliberate 
upon.  Vide  Story's  Equity,  §  344,  citing  the  cases  of  Griffiths 
V.  Spratley,  1  Cox,  883,  Copia  t^.  Middkton,  2  Maddos,  409, 
and  various  other  cases* 

Again,  it  is  ruled,  that  inadequacy  of  consideration  is  not  of 
itself  a  distinct  principle  of  equity.  The  common  law  knows 
no  such  principle.  The  consideration,  be  it  more  or  less,  sup* 
ports  the  contract  Common  sense  knows  no  such  principia 
The  value  of  a  thing  is  what  it  will  produce,  and  it  admits 
of  no  precise  standard.  One  man,  in  the  disposal  of  bis  pro* 
perty,  may  sell  it  for  less  than  another  wouId«  If  courts  of 
equity  were  to  unravel  all  these  transactions,  they  would  throw 
every  thing  into  confusion,  and  set  afloat  the  contraets  of  man* 
kind.  Such  a  consequence  would  of  itself  be  sufficient  to 
show  the  injustice  and  impractioability  of  adopting  the  doctrine^ 
that  mere  inadequacy  of  consideration  should  form  a  distinct 
ground  for  relief.  Still,  there  may  be  such  an  unconscionable* 
ness  or  inadequacy  in  a  bargain^  as  to  demonstrate  some  gross 
imposition  or  some  undue  influence ;  and  in  such  cases  courts 
of  equity  oueht  to  interfere,  upon  satisfactory  ground  of  fraud  | 
but  then,  such  unconscionableness  or  such  inadequacy  sboula 
be  made  out  as  would,  to  use  an  expressive  phrase,  shock  the 
conscience,  and  amount  in  itself  to  conclusive  and  decisive  evi-* 
dence  of  fraud.  Vide  Story's  Equity,  (  245-246,  and  9  Vea^ 
246 ;  10  Id.  219;  and  other  cases  there  cited 

But  the  contract  between  the  parties  in  this  case  should  not 
be  controlled  by  a  comparison  between  the  subject  obtained  and 
the  consideration  given  in  a  mere  pecuniary  point  of  view ;  ad« 
ded  to  this,  were  the  motives  of  affection  for  the  wife  of  the 
mntee,  the  granddaughter  of  the  grantor,  a  conviction  iu  the 
latter  of  what  justice  dictated  towards  the  children  of  the  de* 
cedent  in  relation  to  his  property;  the  prospect  of  ease  and 
independence  on  the  part  of  this  elderly  female;  her  exemption 
from  the  expense,  the  perplexities,  and  hazards  of  managing  a 
species  of  property  to  the  management  of  which  expense  and 
energy  and  skill  were  indispensable ;  property  to  the  tenure  of 
which  she  entertained  and  expreraed  insuperable  objecticma. 
Here,  then,  in  addition  to  the  sums  of  money  paid,  or  secured 
to  be  paid,  we  see  considerations  of  great  influence  whieh^ 
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naturally,  justly,  and  lawfully,  might  have  entered  into  this 
contract,  and  which  we  think  cannot  be  disregarded  in  its  in- 
terpretation, upon  any  sound  construction  of  the  testimony  in 
the  cause.  Upon  the  first  view  of  this  case,  it  may,  in  the  spec- 
tacle of  the  widow  and  the  son  bargaining  over  the  unburied 
corpse  of  the  husband  and  the  father  for  a  partition  of  bis  pro- 
perty, be  thought  to  exhibit  a  proceeding  revolting  to  decorum, 
and  one,  therefore,  which  a  court  of  equity,  equally  with  a 
court  of  morals,  would  be  cautious  in  sustaining,  or  be  inclined 
to  condemn;  yet,  upon  testing  this  proceeding  by  any  principle 
of  decency,  as  well  as  of  law  or  equitv,  it  is  mani&st  that  it 
could  not  be  disturbed  without  benefit  to  the  chief  offender 
against  such  a  test ;  for  the  evidence  incontestably  shows,  that 
whatever  in  the  conduct  of  the  parties  was  inconsistent  with 
the  highest  and  most  sacred  relations  in  life  —  whatever  may  be 
thought  to  have  offended  against  the  solemnity  and  decorum  of 
the  occasion,— was  commenced  and  pressed  to  its  consummation 
by  the  plaintiff  in  this  case.  Tried,  then,.by  this  standard,  she 
should  be  left  precisely  where  she  has  placed  herself. 

To  avoid  the  consequences  flowing  from  the  acts  of  the  com- 
plainant touching  the  matters  of  this  controversy,  the  testimony 
of  several  witnesses,  taken  in  the  city  of  Philadelphia,  has  been 
introduced,  to  prove  the  mental  as  well  as  physical  incompe- 
tence of  the  complainant.  With  respect  to  the  character  and 
Eurposes  of  this  testimony,  it  may  be  remarked,  that  a  position 
1  a  court  of  justice  founded  upon  what  is  in  effect  the  stultifi- 
cation of  the  person  who  assumes  that  position,  is  one  to  be 
considered  with  much  diffidence,  as  it  admits  in  general  the 
factum  which  it  seeks  to  invalidate ;  and  if  the  averments  on 
which  such  position  rests  be  true,  the  person  occupying  that 
position  should  be  in  court  by  guardian  or  committee.  But  in 
truth  this  testimony  establishes  no  such  position,  either  directly 
or  inferentially,  in  reference  to  the  complainant.  In  the  first 
place,  all  these  witnesses  resided  in  a  different  State,  and  at 
the  distance  of  many  hundreds  of  miles  from  the  complainant ; 
and  not  one  of  them  appears  to  have  had  any  intercourse  with 
her  or  to  have  seen  her  even  for  a  series  of  years  preceding  the 
contract  which  it  is  essayed  to  vacate ;  nor  to  have  had  any  know- 
ledge of  the  existence  of  that  contract  until  after  its  comple- 
tion ;  nor  of  the  state  of  mind  or  of  the  health  of  the  com- 
plainant at  the  period  at  which  that  contract  was  found.  In 
addition  to  this  ignorance  of  these  witnesses,  of  the  transaction 
under  review,  and  of  all  the  circumstances  surrounding  it,  there 
is  no  fact  stated  by  one  of  them  which  amounts  to  proof  of 
incapacity  on  the  part  of  the  complainant  to  comprehend  the 
character  of  her  acts,  and  of  the  legal  consequences  incident  to 
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them ;  and  much  less  do  they  establish,  as  to  her,  such  an  aber- 
ration or  imbecility  of  mind  as  would  justify  a  presumption, 
and  much  less  a  legal  conclusion,  s^inst  the  validity  of  any 
and  every  act  she  might  perform.  To  such  a  conclusion  only 
could  the  general  expressions  of  opinion  and  belief  of  these 
witnesses  apply,  and  such  a  conclusion  they  come  very  far  short 
of  establishing. 

We  are  therefore  of  opinion,  that  the  decree  of  the  Circuit 
Court  should  be  affirmed,  and  the  same  is  hereby  affirmed  with 
costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  North  Carolina,  and  was  Mgued  by  counsel.  On 
consideration  whereof,  it  is  now  h^  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affiirmed,  with  costs. 


Henrt  O'Reilly,  Eugene  L.  Whitman,  and  W.  F.  B.  Hast- 
ings, Appellants,  v.  Samuel  F.  B.  Morse,  Alfred  Vail, 
AND  Francis  O.  J.  Smith.  ^ 

Hone  was  the  firat  and  original  inyentor  of  fbe  electro-magnetic  telegraph,  for  whScb. 
a  patent  was  issued  to  him  in  1840,  and  reissned  in  1 848.  His  invention  was  prior 
to  that  of  •Steinhiel  of  Monich,  or  Wheatstone  or  Davj  of  England. 

Their  respective  dates  compared. 

Bnt  even  if  one  of  these  European  inventors  had  preceded  him  for  a  short  time,  this 
circumstance  would  not  have  invalidated  his  patent  A  previous  discovery  in  a 
foreien  country  does  not  render  a  patent  void,  unless  such  discovery  or  some  sub- 
stantial part  of  it  had  been  before  patented  or  described  in  a  printed  publicatioib 
And  these  inventions  are  not  shovn  to  have  been  so. 

Besides,  there  is  a  substantial  and  essential  difference  between  Morse's  and  tiieirs; 
that  of  Morse  being  decidedly  superior. 

An  inventor  does  not  lose  his  right  to  a  patent  because  he  has  made  inqniriee  or 
soueht  information  from  other  persons.  If  a  combination  of  different  elements  be 
used,  the  inventors  may  confer  with  men  as  well  as  consult  books  to  obtain  thia 
various  knowledge. 

There  is  nothing  in  the  additional  specifications  in  the  reissued  patent  of  1 848,  ineoa- 
sistent  with  those  of  the  patent  or  1840. 

The  first  seven  inventions,  set  forth  in  the  specifications  of  his  claims,  are  not  subject 
to  exception.  The  eighth  is  too  broad  ana  covers  too  much  ground.  It  is  thb.  *'  I 
do  not  propose  to  limit  myself  to  the  specific  machinery  or  parts  of  machinery  de- 
scribed in  the  foreeoing  specification  and  cUims ;  the  essence  of  my  invention  being 
the  use  of  the  motive  power  of  the  electric  or  galvanic  current,  which  I  call  electro- 
magnetism,  however  developed,  for  making  or  printing  intelligible  diaracters,  signs 
or  letters  at  any  distances,  being  a  new  application  of  that  power,  o^whieh  I  daua 
to  be  the  first  inventor  or  discoverer.**  ^ 

The  case  of  Neilson  and  others  v.  Harford  and  others,  in  the  English  Exchequer  Re- 
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ports,  examined ;  and  also  tlie  Amerinan  dedsbms.  The  acts  of  Congress  do  not 
jostiff  a  dalm  so  extensiye. 

Bnt  idtnoiiefa  the  patent  is  illenl  and  Toid  so  far  as  respects  the  eighth  claim,  yet  the 
patenteeis  withm  tiie  act  of  Congress,  whidi  gives  him  a  right  to  disdaim,  and  thns 
save  the  portion  to  which  he  is  entitled.  No  disdaimer  having  been  entered  before 
the  institution  of  this  snit,  the  patentee  is  not  entitled  to  costs. 

In  1846  Morse  obtained  a  secona  patent  for  the  local  cucoits,  whidi  was  reissued  in 
1848.  It  is  no  otnection  to  this  patent  that  it  was  embraced  in  the  eighth  datm 
of  the  former  one,  because  that  eighth  daim  was  void.  Nor  is  it  an  objection  to  it, 
that  it  was  an  improyement  upon  the  former  patent,  because  a  patentee  has  a  right 
to  improve  his  own  invention. 

This  new  patent  and  its  reissue  were  properlj  issoed.  The  improvement  was  new 
and  not  ei^raced  in  the  former  specification. 

These  two  patents  of  1848,  hoinff  good  with  the  exception  of  the  eighth  daim,  are 
snbstantialiv  infiinged  upon  dj  O'Reilly's  telegn^n,  which  uses  the  same  means 
both  upon  me  main  line^  and  upon  the  local  drcnits. 

{Mr.  Justice  Curtis)  haying  been  of  counsel,  did  not  sit  in  this 
cause. 

This  was  an  appeal  firom  the  Circuit  Court  of  the  United 
States  for  the  district  of  Kentucky,  sitting  as  a  Court  of  Ek^uity. 

It  is  difficult  to  make  a  fair  report  of  this  case  without  writ- 
ing a  book.  The  arguments  of  counsel  would  fill  a  volume  by 
themselves. 

The  history  of  the  case  was  drawn  up  Dy  the  learned  Judge, 
who  presides  over  the  District  Court  of  the  United  States  in 
Kentucky,  and  whose  decree  was  under  review.  Permission 
has  been  given  by  Judge  Monroe  that  the  reporter  may  use  his 
statement  as  preliminary  to  this  report,  and  he  avails  himself 
with  pleasure  of  this  kindness ;  because,  although  the  narrative 
is  occasionaUy  interpmed  with  the  opinions  which  induced  the 
judge  to  decree  an  mjunction  in  favor  of  Morse  yet  the  history 
i»  given  with  great  precision  and  clearness. 

The  following  statement  is  extracted  from  the  opinion  of 
Judge  M<Hiroe : 

The  complainants,  in  their  bill,  allege  that  Samuel  F.  B. 
Morse,  one  of  them,  was  the  true  and  original  inventor  of  the 
Electro-Magnetic  Telegraph,  worked  by  the  motive  power  of 
electro*magnetism,  and  of  the  several  improvements  thereon,  by 
which  intelligence  which  is  in  one  place  is  transmitted  to 
other  distant  places,  and  that  by  the  letters-patent  of  the  United 
States,  duly  issued  to*him,  Samuel  F.  B.  Morse,  and  by  his  par- 
tial assignments  to  F.  O.  J.  Smith  and  Alfred  Vail,  the  other 
.  complainants,  they  together  are  lawfully  invested  with  the  ex- 
clusive right  of  constructing  and  employing  such  telegraph  for 
such  purpose,  throughout  the  United  States,  for  the  terms  in 
the  letters-patent  mentioned,  and  which  have  not  yet  expired—- 
and  they  exhibit  the  letters-patent 

They  show  that  the  practicability  and  great  utility  of  the  in* 
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vention  was  folly  established  by  the  telegraph  eonstmVsted  under 
the  snperintendence  of  Morse,  by  means  of  an  appropriation 
made  by  the  Congress  of  the  United  States  for  the  purpose,  and 
put  in  operation  between  the  cities  of  Washington  and  Balli* 
more,  in  the  year  1844. 

That  afterwards  there  had  been  constructed,  by  the  agency 
and  means  of  joint-stock  companies,  promoted  by  the  complain- 
ant, and  operating  under  contracts  and  license  of  the  patentee, 
Morse  and  his  assignees,  telegraphs  along  lines,  amounting,  in 
the  aggregate,  to  upwards  of  four  thousand  five  hundred  nules, 
whereby  tel^rapmc  communication  was  established  between 
the  principal  cites  of  the  United  States,  from  New  Orleans  to 
Boston;  and  that  there  were  now  in  progress  of  construction, 
numerous  additional  and  other  lines,  under  contracts  with  them, 
for  more  widely  extending  the  benefits  of  the  invention,  and  they 
believe  that  if  they  are  protected  in  the  lawful  use  of  their  rights, 
every  section  of  the  United  States  will,  in  a  short  time,  have 
the  benefits  of  their  improvements  in  telegraphic  correspond- 
ence. 

They  represent  that,  in  all  the  lines  of  telemiphic  communi- 
cation now  in  successful  operation  in  the  United  States  in 
transmitting  intelligence  by  means  of  electro-magnetism,  the 
improvement  of  S.  F.  B.  Morse,  or  the  chief  and  essential  prin- 
ciples and  parts  thereof,  are  employed. 

They  show  that  they  had  caused  to  be  established,  a  line  of 
telegraphic  communication  firom  Louisville,  by  way  of  Frankfort 
and  Liexington,  to  Maysville,  Kentucky,  which  was  in  success- 
ful operation. 

They  represent  that  they  had  caused  to  be  constructed,  lines 
of  posts  and  wires  from  Louisville  in  the  district  of  Kentucky, 
by  way  of  Bardstown,  Glasgow,  and  Scottsville,  in  Kentucky, 
and  thence  by  way  of  Gallatin  to  NashviHe,  in  the  district  of 
Tennessee,  for  the  transmission  of  intelligence,  by  means  of 
their  improved  telegraph ;  and  that  they  had  expended  great 
sums  of  money  therein;  and  that  this  line  is  in  the  extension  to 
New  Orleans,  State  of  Louisiana ;  and  is  connected  by  another 
line,  with  Memphis,  Tennessee ;  and  that  large  sums  of  money 
will  be  expended  in  this  work ;  and  all  the  lines  in  a  short  time 
completed,  and  the  assignments.    • 

They  represent  that  their  rights  have  been  repeatedlv  and  ex- 
plicitiy  acknowledged  and  admitted  in  divers  ways  and  by  indi- 
viduals and  large  bodies  of  associated  citizens  in  various  sec- 
tions of  the  United  States ;  that  these  had  treated  with  them 
for  the  purchase  of  their  rights,  or  parts  thereof,  and  of  licenses 
to  use  their  patented  improvements ;  and  that  they  had  made 
extensive  sales,  or  licenses,  to  use  them  to  companies  and  indi- 
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vidaals,  upon  varioiis  lines,  and  amongst  others,  to  the  New 
York,  Albany,  and  Buffalo  line ;  the  Washington  and  New  Yoik 
Une;  the  New  York  and  Boston  line;  the  Washington  and 
Petersburg  line ;  the  line  from  Petersburg  to  New  Orleans ;  be- 
sides numerous  shorter  and  side  lines. 

They  state  that  they  had  been  thus  in  the  successful  and 
uninterrupted  exercise  of  the  rights  granted  to  them  by  the 
letters-patent  of  the  United  States,  and  had  been  in  nowise 
disturbed  therein,  until,  by  the  operations  of  the  defendant, 
O'Reilly,  and  the  committing  of  the  wrongs  presently  mentioned, 
by  him  and  his  co-defendants. 

This  defendant,  O'Reilly,  they  state,  had,  as  early  as  1845, 
entered  into  a  contract  with  the  complainants,  and  another,  then 
having  an  interest  in  the  patent,  whereby  he,  O'Reilly,  acknow- 
ledged their  right ;  and  that  he  had  afterwards,  in  yarious  ways, 
and  for  a  long  period  of  time,  manifested  his  acquiescence  in, 
and  admissions  of,  the  rights  and  privileges  of  them,  the  com* 

Klainants,  and  even  insisted  on  his  right  to  the  use  of  them 
imself,  under  his  contract  with  them ;  that  he  had,  under  this 
contract  and  his  claims  under  it,  in  fact,  used  and  employed  the 
improved  telegmph  of  the  complainants,  and  persisted  in  such, 
bis  claim,  to  employ  it  on  all  the  lines  embraced  by  his  contract, 
without  questioning  the  validity  of  their  patents.    But, 

They  allege  that  this  defendant,  Henry  O'Reilly,  had,  by  him- 
self, his  agents  and  servants,  constructed  a  line  of  posts  and 
suspended  metallic  wires  thereon,  from  the  city  of  Louisville,  in 
the  District  of  Kentucky,  by  way  of  Bardstown,  to  Nashville, 
in  the  State  of  Tennessee,  and  well  knowing  all  the  facts  by 
the  complainants'  set  forth,  he  and  his  co-defendants  had  worked 
and  employed  upon  said  line,  a  telegraph  substantially  the  same 
with  the  El^tro-Magnetic  Telegraph,  invented  by  the  com- 
plainant, Morse,  and  in  his  patents  mentioned,  against  the  will 
and  without  any  authority  from  them,  the  complainants.  They 
show  that  the  terms  of  the  contract,  under  which  O'Reilly 
claimed  their  right  to  the  use  of  the  telegraph,  on  certain  other 
lines  where  he  employed  it,  did  not  extend  to  any  country  north 
of  the  Ohio  river,  and  that  there  was  no  color  for  any  claim  by 
the  defendants  to  the  use  thereof,  within  the  District  of  Ken- 
tucky, or  on  any  part  of  the  lines  by  them  lately  constructed. 

They  represent,  especially,  that  the  defendants,  in  the  opera- 
tion and  working  of  their  line  of  telegraph,  so  by  them  con- 
structed, used  and  employed  instruments,  apparatus,  and  means, 
which  are,  in  the  material,  substantial,  and  essential  parts  thereof, 
so  upon  the  principle  and  plan  of  the  said  several  improvements 
patented  by  the  complainant,  Morse,  or  the  plan  and  principle 
of  some  of  said  improvements,  and  not  other  or  different    And| 

6* 
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They  state,  that  by  such  means  the  defendants,  their  servants 
and  agents,  had  been  for  the  space  of  more  than  four  months 
past,  and  were  still,  transmitting  intelligence  over  said  line,  for 
any  person  who  desired  the  same ;  and  for  such  service,  had 
been,  and  are  yet,  receiving  compensation  from  the  persons  for 
whom  the  same  is  performed ;  all  which  they  allege  is  in  viola- 
tion of  the  rights  ^nted  by  the  letters-patent,  or  of  some  of 
the  parts  thereof 

The^  further  represent,  that  the  defendant,  O'Reilly,  was 
extending  the  line  from  Nashville  to  New  Orleans,  and  had 
extended  it  to  Memphis,  and  was  operating  upon  the  last  men- 
tioned line  to  Memphis,  in  violation  of  the  rights  of  them,  the 
complainants,  by  the  use  of  their  patented  improvements,  or  the 

Erinciple  and  essential  parts  thereof;  and  that  he  had  declared 
is  intention  of  completing  the  other  line  from  Louisville  to 
New  Orleans,  and  of  then  employing  the  same  instruments  as 
he  was  then  using  on  the  line  from  Louisville  to  Nashville. 

They  state  that  they  are  informed  that  the  defendants  some- 
times give  out  in  speeches,  that  the  patents  of  the  complainant) 
Morse,  are  void ;  and  at  other  times,  give  out  and  pretend  that 
the  machinery  and  apparatus  which  they  use  for  the  transmis- 
sion and  the  reception  of  the  intelligence  upon  the  said  linci 
is  a  distinct  and  separate  invention,  which  they,  the  complain* 
ants,  are  informed  the  defendants  call  the  Columbian  Telegraph : 
Whereas,  the  complainants  charge  that  the  patents  are  good 
and  valid  in  law,  and  that  the  defendant,  O'Reilly,  by  his  con- 
tract with  the  patentee,  and  by  his  having  exercised,  and  his 
persisting  in  his  claim  to  exercise,  under  it,  the  exclusive  privi- 
leges by  the  patents  granted,  is  estopped  from  denying  their 
validity.     And, 

That  the  said  pretended  new  invention  is,  in  its  essential 
principles,  identical  with,  and  upon,  the  plan  of  the  patented 
improvements  of  Morse,  and  that  the  use  of  the  same  is  a 
violation  and  infringement  of  the  patent  issued  to  the  com- 
plainant, Morse. 

They  allege  that  the  defendants  had  received,  and  were  then 
receiving,  considerable  sums  of  money  for  transmitting  intelli- 
gence on  the  line  from  Louisville,  within  the  District  of  Ken- 
tucky, in  violation  of  the  rights  of  the  complainants ;  and  they 
complain  that  the  defendants  had,  by  their  unlawful  operations, 
greatly  disturbed  them  in  the  lawful  exercise  of  their  rights,  so 
granted  and  held  by  them,  and  had  caused  a  great  diminution 
of  the  business  of  them,  the  complainants,  on  their  line  of 
telegraph,  which  they  had  caused  to  be  constructed,  and  had 
nowm  operation  within  the  District  of  Kentucky;  and  that 
the  defendants  refuse  to  desist  from  such  violation  of  the  com- 
plamants'  rights.     Wherefore, 
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The  complainants  pray  that  the  defendants,  by  an  order,  and 
the  process  of  the  6oart,  may  be  enjoined  from  hereafter  using 
or  employing  sach  telegraphs  in  the  violation  and  infringement 
of  the  rights  of  them,  the  complainants,  within  the  District  of 
Kentucky;  that  they  may  be  compelled  to  account  for  the 
money  received  by  them  in  consideration  of  their  unlawful 
operations  and  wrongful  exercise  of  the  rights,  privileges,  and 
property  of  the  complainants ;  and  that  on  due  proceeding  and 
final  hearing,  such  order  of  injunction  may  be  made  final  and 
efiectual ;  and  that  the  complainants  may  have  such  other  relief 
as  their  case  may  require.     And, 

They  propound  numerous  interrogatories,  firamed  on  all  the 
material  allegations  of  the  bill,  and  pray  that  each  defendant 
may  be  compelled  to  answer,  on  his  oath,  such  as  are  for  him 
designated,  and,  to  this  end,  and  that  they  may  have  the  relief 
which  shall  be  adjudged  them,  they  pray  the  writ  of  subpoena. 

Answer  and  Grounds  of  Defence. 

The  defendants  appeared  by  their  counsel,  and  admitted  that 
they  had  sufficient  notice.  O'Reilly  read  his  answer  to  the 
complainants'  bilL 

The  respondent  admits  the  contract  with  the  complainantS| 
of  1845,  stated  in  the  bill,  and  seems  to  admit  that  he  had  used, 
under  it^  portions  of  the  ^  machine  or  combinations  "  described 
in  the  patent  to  Mr.  Morse,  of  1840 ;  but  denies  fie  had  used 
others  under  this  contract 

He  says  he  was  not  scientific,  and  had  not  seen  the  patent 
until  after  the  complainants  had  alleged  he  had  forfeited  his 
contract,  and  instituted  a  suit  to  have  it  vacated ;  and  insists 
that  he  is  not  estopped  to  deny  the  validity  of  the  patents. 

He  sets  up  no  defence  under  this  contract,  and  disclaiming 
any  license  firom  the  complainants  in  respect  to  the  line  of 
telegraph  in  question,  answers,  that  he  believes,  on  grounds 
which  he  sets  forth,  that  Mr.  Morse  is  not  the  original  and  first 
inventor  of  the  telegraph  described  in  his  patents,  and  insists 
that  his  patents  are,  on  that  ground,  and  upon  their  face,  and 
for  other  causes  he  states,  nuU  and  void. 

He  admits  the  construction  and  operation  of  the  lines  of 
telegraph  in  Kentucky,  and  elsewhere,  by  himself  and  others ; 
but  denying  that  the  instruments  employed  on  them  are  within 
the  description  of  the  complainants'  patents,  even  on  the  sup- 
position of  their  validity,  denies  the  infringement. 

But  other  grounds  of  defence,  not  presented  by  the  answer, 
were  assumed  in  the  arrament ;  and,  the  matter  of  the  answer 
will  be  more  fully  stated  under  the  several  heads  of  the  whole 
defence.    The  defendants  all  united  in  opposition  to  the  motion. 
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The  parties  respectively  read,  without  objection,  a  great  mass 
of  documentary  proof,  in  support  of  their  positions,  and  a  model 
of  the  telegraph  described  in  the  letters-patent,  to  Mr.  Morse, 
and  of  the  telegraph  employed,  and  proposed,  to  be  employed 
by  the  defendants,  was  exhibited  and  subjected  to  the  applica- 
tion of  the  proofs,  the  explanation  of  the  parties,  and  the 
inspection  of  the  tribunaL 

The  grounds  of  defence  presented  by  the  answer  of  O'Reilly, 
and  assumed  on  the  proofs,  will  be  comprehended  under  these 
heads  of  primary  division : 

I.  l%e  complainant,  Morse,  was  not  the  true  and  original 
inventor  of  this  telegraph. 

IL  The  letters-patent  to  him  are  null  and  void  upon  their 
face,  and  tar  other  causes  dehors. 

IIL  The  telegraph  constructed  and  employed  by  them,  tiie 
defendants,  is  substantially  and  in  law,  different  from  the  tele- 
graph described  in  the  letters-patent,  to  Morse,  and  of  which  he 
can  lawfully  claim  the  exclusive  employment :  And,  therefore, 
on  the  supposition  of  the  validity  of  the  patents  to  any  extent, 
there  has  been  no  infringement. 

IV.  The  case  on  the  pleadings  and  proofs,  is  not  one,  what* 
ever  might  be  considered  of  it  on  a  nnal  hearing  of  the  bill, 
which  will  justify  an  order  for  injunction  presentiy. 

These  subjects  in  their  order. 

Is  Mr.  Morse  the  original  inventor  of  this  telegraph,  and  of 
the  several  improvements  thereon  described  in  his  letters-pa^ 
tent? 

It  is  necessary  that  v(re  now  ascertain  and  settle,  what  is  the 
thing  which  was  invented ;  and  to  this  end  it  will  be  most  con- 
venient to  begin  at  its  conception,  and  accompany  it  in  its 
progress  down  to  its  present  state  of  apparent  maturity  and 
completeness. 

ERstory  of  the  Invention. 

Its  conception  is  fixed  by  Mr.  Morse  himself,  in  October,  1832, 
on  board  the  packet  ship  ^  Sully,"  on  her  passage  from  Havre, 
France,  to  New  York. 

He  says  that  he  was  by  profession,  a  historical  painter,  and 
bad,  in  1829,  gone  to  Europe  for  perfecting  himself  in  that  art ; 
that  on  his  return  home,  in  October,  1832,  there  were  among  the 
passengers  in  the  ship,  the  Hon.  William  C.  Rives,  Minister  of 
the  United  States  to  the  Court  of  France,  Dr.  C.  T.  Jackson, 
James  Fisher,  Esq.,  of  Philadelphia,  William  Constable,  Esq., 
and  other  gentiemen  of  extensive  reading  and  intelligence; 
and  that  soon  after  the  voyage  commenced,  the  then  experi- 
ments and  discoveries  in  relation  to  electro-magnetism,  and  the 
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affinity  of  electricity  to  magnetism,  or  their  probable  identity! 
became  a  subject  of  conversation. 

In  the  course  of  this  discussion,  it  occurred  to  him  that,  by^ 
means  of  electricity,  signs  representing  figures,  letters,  or  words, 
might  be  legibly  written  down  at  any  distance,  and  that  the 
same  effect  might  be  produced  by  bringing  the  current  in  con- 
tact with  paper  saturated  with  some  saline  solution.  These 
ideas  took  full  possession  of  his  mind,  and  during  the  residue 
of  the  voyage  be  occupied  himself,  in  a  great  measure,  in  devis- 
ing means  of  giving  them  practical  effect. 

before  he  landed  in  the  United  States,  he  had  conceived  and 
drawn  out  in  his  sketch  book,  the  form  of  an  instrument  for 
an  electro-magnetic  telegraph,  and  had  arranged  and  noted 
down  a  system  of  signs  composed  of  a  combination  of  dots 
and  spaces,  which  were  to  represent  figures ;  and  these  were  to 
indicate  words  to  be  found  m  a  telegraphic  dictionary,  where 
each  word  was  to  have  its  number.  He  had  also  conceived 
and  drawn  out  the  mode  of  applying  the  electric  or  galvanic 
current,  so  as  to  mark  signs  by  its  chemical  effects. 

This  is  the  account  of  the  inventor  himself;  bat  it  is  sup- 
ported by  the  testimony  of  disinterested  witnesses. 

Mr.  Rives,  under  date  of  September  27,  1837,  addressing 
himself  to  Mr.  Morse,  says : 

"  I  remember  perfectly,  that  you  explained  to  me  the  idea  of 
your  ingenious  instrument,  during  the  voyage  which  we  made 
together  in  the  autumn  of  1832.  I  also  remember  that  during 
our  many  conversations  on  this  subject,  I  suggested  several  diffi- 
cultie43  to  you,  and  that  you  obviated  them  with  promptness 
and  confidence." 

Captain  Pell,  the  commander  of  the  ship,  says,  on  the  same 
day,  addressing  himself  to  Mr.  Morse : 

'*  When  I  examined  your  instrument  a  few  days  since,  I 
recognized  in  it  the  same  mechanical  principles  and  arrange- 
ments which  I  had  heard  you  explain  on  board  of  my  vessel  in 
1832."     And, 

It  appears  by  the  depositions  of  two  brothers  of  Mr.  Morse, 
that  on  their  meeting  him  on  board  the  ship,  immediately  she 
had  moored  at  New  York,  the  greeting  had  hardly  passed 
between  the  three  brothers,  and  before  they  had  reached  the 
house  of  one  of  them,  which  they  immec^ately  proceeded  to 
from  the  ship,  he  announced  to  them  his  discovery,  and  told 
them  that  he  had,  during  his  voyage,  made  an  important  inven- 
tion, which  had  occupied  almost  all  his  time  on  ship-board,  one 
that  would  astonish  the  world,  and  of  the  success  of  which  he 
was  perfectly  sanguine ;  and  that  he  said  this  invention  was  a 
means  of  communicating  intelligence  by  electricity,  so  that  a 
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message  could  be  written  down  in  characters,  in  a  permanent 
manner,  at  any  distance;  and  he  took  from  his  pocket  wad 
showed  them,  in  his  sketch-book,  a  representation  of  his  inven- 
tion. 

And  this  was  the  invention  in  October,  1832. 

Mr.  Morse  further  says :  — 

(<  Immediately  after  bis  landing  in  the  United  States,  he  com- 
municated his  invention  to  a  number  of  his  Mends,  and  emp 
ployed  himself  in  preparations  to  prove  its  practicability  and 
value,  by  actual  experiment  To  that  end,  he  made  a  mould, 
and  cast,  at  the  house  of  his  brother,  in  New  York,  before  the 
commencement  of  the  year .  1833,  a  set  of  type,  rejHresenting 
dots  and  spaces,  intended  to  be  used  for  the  purpose  of  closing 
and  breaking  the  circuit  in  his  contemplated  experiments." 

And  this  statement  is  also  supported  by  other  testimony. 

But  he  was  unable  to  proceed,  for  the  want  of  money,  to  pur- 
chase the  materials  for  a  galvanic  battery  and  wire,  and  was 
compelled,  for  subsistence,  to  return  to  his  pencil;  and  having 
been  led,  in  pursuit  of  employment,  from  place  to  place,  bom 
1832  to  the  latter  part  of  1835,  he  had  no  opportunity  of  making 
experiments  of  his  invention.  But,  he  affirms,  he  never  lost 
faith  in  its  practicability,  or  abandoned  his  intention  of  testing 
it  as  soon  as  be  could  command  the  means. 

^^  In  1835,  he  was  appointed  Professor  in  the  New  York  city 
University,  and  about  the  month  of  November,  in  that  year, 
occupied  rooms  in  the  University  buildings.  Here  he  imme- 
diately commenced,  with  very  limited  means,  to  experiment 
upon  his  invention. 

<<  His  first  instrument  was  made  up  of  an  old  picture  or  can- 
vass-frame  fastened  to  a  table ;  the  wheels  of  an  old  woodea 
dock  moved  by  a  weight  to  carry  the  paper  forward ;  three 
wooden  drums,  upon  one  of  which  the  paper  was  wound  and 
passed  thence  over  the  other  two;  a  wooden  pendulum  sus- 
pepded  to  the  top  piece  of  the  picture  or  stretching  frame,  and 
vibrating  across  the  paper  as  it  passed  over  the  centre  wooden 
drum ;  a  pencil  at  the  lower  end  of  the  pendulum  in  contact 
with  the  paper;  an  electro-magnet  fastened  to  a  shelf  across 
the  picture  or  stretching  frame,  opposite  to  an  armature  made  fast 
to  the  pendulum ;  a  type  rule  and  type  for  closing  and  breaking 
the  circuit,  resting  qn  an  endless  band,  composed  of  carpet  bin£ 
ing,  which  passed  over  two  wooden  rollers  moved  by  a  woodea 
crank,  and  carried  forward  by  points  projecting  downwards  into 
the  carpet  binding ;  a  lever  with  a  small  weight  on  the  upper 
side,  and  a  tooth  projecting  downwards  at  one  end,  operated  oa 
by  the  type  and  a  metallic  fork,  also  projecting  downwards,  over 
two  mercury  cups;  at  the  other  end  a  galvanic  battery  of  one 
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cup,  and  a  short  circnit  of  wire  embracing  the  helices  of  the 
electro-magnet,  connected  with  the  positive  and  negative  poles 
of  the  battery,  and  terminating  in  the  mercury  cups. 

^  When  the  instrument  was  at  rest,  the  circuit  was  broken  at 
the  mercury  cups.  As  soon  as  the  first  type  in  the  type  rule, 
(put  in  motion  by  turning  the  wooden  crank,)  came  in  contact 
with  the  tooth  on  the  lever,  it  raised  that  end  of  the  lever  and 
depressed  the  other,  bringing  the  prongs  of  the  fork  down  into 
the  nfercury,  thus  closing  the  circuit  The  current  passing 
through  the  helices  of  the  electro«magnet,  caused  the  pendulum 
to  move  and  the  pencil  to  make  an  oblique  mark  upon  the 
paper,  which,  in  the  mean  time,  had  been  put  in  motion  over 
the  wooden  drum.  The  tooth  in  the  lever  fetlling  into  the  space 
between  the  two  first  types,  the  circuit  was  broken,  when  the 
pendulum  returned  to  its  former  position,  the  pencil  making 
another  mark  as  it  returned  across  the  paper.  Thus  as  the  lever 
was  alternately  raised  and  depressed  by  the  points  of  the  type» 
the  pencil  passed  to  and  fro  across  the  strip  of  paper,  pasiting 
under  it,  making  a  mark  resembling  a  succession  of  Y's,  the 
points  only,  of  which  however,  were  considered  as  telegraphic 
signs.  The  spaces  between  the  types  caused  the  pen  to  mark 
horizontal  Hues,  long  or  short,  in  proportion  to  their  own  leneth. 

"  With  this  apparatus,  made  as  it  was,  and  completed  before 
the  first  of  the  year  1836,  he  was  enabled  to  mark  down,  intel- 
^gibly,  telegraphic  signs ;  and  having  arrived  to  that  point,  be 
exhibited  it  to  some  of  his  friends  early  in  that  year,  and  first 
of  all,  to  Professor  Leonard  D.  Gayle,  who  was  a  colleague 
Professor  in  the  University. 

'^  Here  was  an  actual  operation  of  the  instrument,  and  a  de- 
monstration of  its  capacity  to  accomplish  the  end  of  the  inven- 
tion."   And, 

This  statement  is  fully  supported  by  the  affidavit  of  Dr.  Gayle. 
He  says : 

^^  That  in  the  month  of  January,  in  the  year  one  thousand 
eight  hundred  and  thirty-six,  I  was  a  colleague  Professor  in  the 
University  of  the  city  of  New  York,  with  Professor  Samuel  F. 
B.  Morse,  who  had  rooms  in  the  University  buildings,  on  Wash- 
ington Square,  in  said  city.  That  during  the  said  month  of 
January,  of  the  year  aforesaid,  the  said  Professor  Morse  invited 
me  into  his  private  room,  in  the  said  University,  where  I  saw 
for  the  first  time,  certain  apparatus,  constituting  his  Electro- 
Magnetic  Telegraph.  The  invention  at  that  tiine  consisted  of 
the  following  pieces  of  apparatus." 

Here  the  witness  gives  a  full  description  of  the  apparatus, 
and  of  its  operation,  and  of  the  result,  and  this  result  was  the 
making  of  the  permanent  and  legible  record.    And, 
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This  was  the  state  of  the  invention  in  January,  1836. 

Thus  far  it  had  not  been  ascertained  what  was  the  limit  of 
the  magnetic  power,  and  therefore  it  was  not  known  on  what 
length  of  wire  it  would  be  found  of  sufficient  force  to  make  the 
record,  and  there  had  been  no  means  devised  of  extending  the 
operation,  further  than  the  magnetic  current  of  one  battery  would 
be  effectual.  But  this  matter  had  not  escaped  the  attention  of 
Mr.  Morse,  and  he  had  been  devising  means  for  the  supply  of 
whatever  defect  might  be  found  in  this  respect. 

He  says :  ^  Early  in  1836,  he  procured  forty  feet  of  wire,  and 
putting  it  in  circuit,  found  that  his  battery  of  one  cup,  was  not 
sufficient  to  work  his  instrument  This  result  suggested  to  him 
the  probability  that  the  magnetism  to  be  obtained  from  the 
electric  current  would  diminish  in  proportion  as  the  circuit  was 
lengthened,  so  as  to  be  insufficient  for  any  practical  purpose  at 
great  distances ;  and  to  remove  that  probable  obstacle  to  his 
success,  he  conceived  the  idea  of  combining  two  or  more  circuits 
together,  each  with  an  independent  battery,  making  use  of  the 
magnetism  of  the  first  to  close  and  break  the  second ;  that  of 
the  second  to  close  and  break  the  third,  and  so  on. 

^  His  chief  concern,  therefore,  in  his  subsequent  experiments, 
was  to  ascertain  at  what  distance  from  the  battery,  sufficient 
magnetism  could  be  obtained  to  vibrate  a  piece  of  metal  to  be 
used  for  that  purpose,  knowing  that  if  he  could  obtain  the  least 
motion  at  the  distance  of  eight  or  ten  miles,  the  ultimate  object 
was  within  his  grasp." 

A  mode  of  communicating  the  impulse  of  one  circuit  to 
another  analogous  to  the  receiving  magnet  now  in  use,  was  ma* 
tured  early  in  the  spring  of  1837,  and  then  exhibited  to  Pro- 
fessor Gayle,  his  confidential  friend.     And, 

This  statement  is  also  fully  confirmed,  by  the  statement  of 
Dr.  Grayle.     He  says:  — 

"  It  was  early  a  question  between  Professor  Morse  and  my» 
self,  where  was  the  limit  of  the  magnetic  power  to  move  a  le- 
ver ?  I  expressed  a  doubt  whether  a  lever  could  be  moved  by 
this  power  at  the  distance  of  20  miles,  and  my  settled  convic* 
tion  was,  that  it  could  not  be  done  with  sufficient  force  to 
mark  characters  on  paper  at  100  miles  distance.  To  this.  Pro- 
fessor Morse  was  accustomed  to  reply,  ^If  I  can  succeed  in 
working  a  magnet  ten  miles,  I  can  go  around  the  globe.'  The 
chief  anxiety,  at  this  stage  of  the  invention,  was  to  ascertain  the 
utmost  limits  at  which  he,  Morse,  could  work  or  move  a  lever 
by  magnetic  power.  He  often  said  to  me,  ^  It  matters  not  how 
delicate  the  movement  may  be,  if  I  can  obtain  it  at  all,  it  is  all 
I  want'  Professor  Morse  often  referred  to  the  number  of  sta- 
tions which  might  be  required,  and  which  he  observed  would 
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add  to  the  complication  and  expense.  The  said  Morse  always 
expressed  his  confidence  of  success  in  propagating  magnetic 
power  through  any  distance  of  electric  conductors  which  cir- 
cumstances might  render  desirable.  His  plan  was  thus  often 
explained  to  me :  '  Sappose,'  said  Professor  Morse,  ^  that  in  ex- 
perimenting on  twenty  miles  of  wire,  we  should  find  that  the 
power  of  magnetism  is  so  feeble  that  it  will  but  move  a  lever 
with  certainty  a  hair^s  breadth^  that  would  be  insufficient,  it 
may  be,  to  write  or  to  print,  yet  it  would  be  sufficient  to  close 
and  break  another,  or  a  second  circuit  20  miles  further,  and  this 
second  circuit  could  be  made  in  the  same  manner,  to  dose  abd 
break  a  third  circuit,  and  so  on  around  the  globe.' 

^  This  general  statement  of  the  means  to  be  resorted  to,  now 
embraced  in  what  is  called  the  Receiving  Magnet^  to  render 
practical,  writing  or  printing  by  telegraph,  through  long  dis- 
tances, was  shown  to  me  more  in  detail,  early  in  the  spring  of 
the  year  1837,  (one  thousand  eight  hundred  and  thirty-seven,) 
and  I  am  enabled  to  approximate  the  date  very  nearly,  from  an 
accident  that  occurred  to  me,  in  falling  on  the  ice  formed  of 
late  snow  in  the  spring  of  that  year. 

*^  The  accident  happened  on  the  occasion  of  removing  to 
Professor  Morse's  rooms  in  the  New  York  University,  some 
pieces  of  apparatus  to  prepare  a  temporary  receiving  magnet 

^  The  apparatus  was  arranged  on  a  plan  substantially  as  in- 
dicated in  tne  drawings  on  sheet  2,  accompanying  this  affidavit 
1  is  a  battery  at  one  terminus  of  a  line  of  conductors  represent- 
ing 20  miles  in  length,  from  one  pole  of  which  the  conductor 
? proceeds  to  the  helix  of  an  electro-magnet  at  the  other  terminus, 
the  helix  forming  part  of  the  conductor) ;  from  thence  it  returns 
to  the  battery,  and  terminating  in  a  mercury  cup  o,  firom  the 
contiguous  mercury  cup  p,  a  wire  proceeds  to  the  other  pole  of 
the  battery.  When  the  fork  of  the  lever  c,  unites  the  two  cups 
of  mercury,  the  circuit  is  complete,  and  the  magnet  b,  is  charged 
and  attracts  the  armature  of  the  lever  d,  which  connects  the  cir- 
cuit of  battery  2  in  the  same  manner,  which  again  operates  in 
turn  lever  c,  twenty  miles  further,  and  so  on. 

^  This  I  depose  and  say,  was  the  plan  then  and  there  revealed 
and  shown  to  me  by  the  said  Professor  Morse,  and  which,  so  far 
as  I  know,  has  constituted  an  essential  part  of  his  Electro- Mag- 
netic Telegraph  from  that  date  till  the  present  time." 

The  diagram  referred  to  by  the  witness,  is  attached  to  the  de- 
position, and  exhibits  the  combination  of  the  circuits  of  elec- 
tricity claimed  by  Mr.  Morse,  as  a  part  of  his  invention.  Their 
construction  is  folly  described,  and  their  operation  having  been 
witnessed  by  the  deponent,  is  described  in  his  deposition.  And, 

This  was  the  state  of  the  invention  early  in  the  spring  of  1837. 
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It  fully  appears  that  the  completing  of  the  invention  had  been 
retarded  by  the  want  of  means  by  Mr.  Morse.  But  in  the  spring 
of  this  year  he  appears  to  hi^ve  been  excited  by  the  publicatioa 
of  an  account  of  the  invention  of  a  teleg^ph  by  two  French  gen- 
tlemen, M.  Gonon  and  Servel,  which  it  was  at  first  apprehended, 
from  the  terms  of  its  announcement,  was  no  other  than  the 
Electro- Magnetic  Telegraph;  but  which  afterwards  turned  out 
to  be  only  a  form  of  the  common  tele^ph  formerly  in  use,  and 
he  consented  to  a  notice  being  taken  in  one  of  the  newspapers 
of  New  York,  of  his  invention,  and  renewed  and  increased  his 
exertions  to  perfect  and  demonstrate  its  great  superiority  and 
value. 

He  was  assisted  by  his  fellow  Plrofessor,  Dr.  Gtayle,  in  trying 
experiments,  and  in  consideration  thereof,  and  of  his  further  as- 
sistance in  such  work,  he  presented  him  an  interest  in  the  inven- 
tion, and  by  the  united  work  of  the  two,  from  April  to  Septem- 
ber, they  were  enabled  to  exhibit  it  in  an  improved  {arm. 

In  the  latter  part  of  August,  Dr.  Gkyle  states  the  operations 
of  the  instrument  were  shown  to  numerous  visitors,  in  the  Uni- 
versity.    And  he  continues : 

*'  It  was  on  Saturday,  the  second  day  of  September,  1837, 
that  Professor  Dauberry^  of  the  English  Oxford  University^  be- 
ing on  a  visit  to  this  country,  was  invited,  with  a  few  friends, 
to  see  the  operations  of  the  Telegraph  in  its  then  rude  form,  in 
the  Cabinet  of  the  New  York  City  University,  where  it  then 
had  been  put  up,  with  a  circuit  of  1,700  feet  of  copper  wire, 
stretched  back  and  forth  in  that  long  room.  I  well  remember 
that  Professor  Dauberry,  Professor  Torrey,  and  Mr.  Alfred  Vail, 
were  present  among  others.  This  exhibition  of  the  Telegraph, 
although  of  very  rude  and  imperfectly  constructed  macMnery, 
demonstrated  to  all  present,  the  practicability  of  the  invention  ; 
and  it  resulted  in  enlisting  the  means,  the  skill,  and  the  zeal  of 
Mr.  Alfred  Vail,  who  early  the  next  week  called  at  the  rooms 
and  'fated  a  more  perfect  explanation  from  Professor  Morse,  of 
the  character  of  the  invention." 

"  The  doubt  to  be  dispelled  in  Mr^  VaiPs  mind,  as  he 
then  stated,  and  has  since  frequently  stated,  was,  whether  the 
power  by  maraetism  could  be  propelled  to  such  a  distance  as 
Ux^be.  practically  effective.  This  doubt  was  dissipated  in  a  few 
minutdV  conversation  with  Professor  Morse;  and  I  have  ever 
been  under  the  full  conviction  that  it  was  the  means  then  dis- 
^  closed  by  Professor  Morse  to  Mr.  Vail,  to  wit,  the  plan  of 
repeating  the  power  of  magnetism  at  any  distance  required, 
which  I  have  stated,  that  induced  Mr.  Alfred  Vail  and  his 
brother,  George  Vail,  at  once  to  interest  themselves  in  the  in- 
vention, and  to  furnish  Profess^  Morse  witt(  the  means,  mate- 
rial, and  labor  for  an  experiment  on  a  larger  scale."     And, 
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This  was  the  state  of  the  ioTention  in  September,  1837. 

Mr.  Morse  aceordingly  proceeded  to  have  conatructed  a  new, 
larger,  and  more  perfect  instrament  for  exhibition  on  an  appli- 
cation for  a  patent  to  Washington. 

Caveat. 

In  the  mean  time,  on  the  —  day  of  October,  1837,  in  order  to 
protect  his  right  to  his  invention,  he  filed  hia  caveat  in  the  Pa- 
tent  Office, 

It  is  in  these  words : 

^  To  the  Cdmmissumer  of  Patents. 

The  petition  of  Samnel  F.  B.  Morse,  •  »  .  represents : — That 
yonr  petitioner  has  invented  a  new  method  of  tmnsmitting  and 
leooroing  intelligence  bj  means  of  electro-magnetism,  which 
he  denominates  The  American  Electro-Magnetie  Telegraph, 
and  which  he  verily  believes  has  not  been  known  or  used  prior 
to  the  invention  thereof  by  yonr  petitioner.  Your  petitioner 
further  states,  that  the  macUnery  for  a  full,  practical  oisplay  of 
his  new  invention  is  not  yet  completed,  ana  be  therefore  pmys 
protection  of  his  right  till  he  shall  nave  matured  the  machinery; 
and  desires  that  a  caveat  for  that  purpose  may  be  filed  in  the 
confidential  archives  of  the  Patent  Office,  and  preserved  in 
secrecy,  according  to  the  terms  and  conditions  expressed  in  the 
act  of  Congress  in  that  case  made  ai^  provided ;  he  having 
paid  twenty  dollars  into  the  Treasury,  and  complied  with  other 
provisions  of  the  said  act 

New  York,  Sept  28th,  1837  « 

These  are  the  specifications  annexed  to  the  caveat : 

**  The  nature  of  my  invention  consists  in  laying  an  electric  or 
galvanic  circuit  or  conductors  of  any  length  to  any  distance. 
These  conductors  may  be  made  of  any  metal,  such  as  copper 
or  iron  wire,  or  strips  of  copper  or  iron,  or  of  cords  or  twine,  or 
other  substances,  gilt,  silvered,  or  covered  with  any  metal  leaf, 
properly  insulat^  in  the  ground,  or  through  or  beneath  the 
water,  or  through  tiie  air,  and  by  causing  the  electric  or  galvanic 
current  to  pass  through  the  circuit,  by  means  of  any  generator 
of  electricity,  to  make  use  of  the  visible  si^ns  of  the  presence 
of  electricity  in  any  part  of  the  said  circuit,  to  communicate 
any  intelligence  from  one  place  to  another. 

^  To  mfl3ce  the  said  visible  signs  of  electricity  available  for 
the  purpose  aforesaid,  I  have  invented  the  following  apparatus, 
namely : 

^  Fust  A  system  of  signs,  by  which  numbers,  and  conse- 
qnently  words  and  sentences,  are  signified. 
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"  Second.  A  set  of  type  adapted  to  regulate  and  commoni* 
cate  the  signs,  with  cases  for  convenient  keeping  of  the  type, 
and  rales  in  which  to  set  up  the  type. 

^  Third.  An  apparatus  called  a  Port  Rule,  for  regulating  the 
movement  of  the  type  rules,  which  rules,  by  means  of  the  type, 
in  their  turn  regulate  the  times  and  intervals  of  the  passage  of 
electricity. 

"^  Fourth.  A  register,  which  records  the  signs  permanently. 

^  Fifth.  A  dictionary  or  vocabulary  of  words,  numbered  and 
adapted  to  this  system  of  telegraph. 

^  Sixth.  Modes  of  laying  the  conductors,  to  preserve  them 
from  injury." 

Here  is  a  description  of  each  of  the  articles  of  the  invention, 
after  which  he  concludes  in  these  words : 

^  What  I  claim  as  my  invention,  and  desire  to  secure  by  le^ 
ters-patent,  and  to  protect  for  one  year,  is  a  method  of  record- 
ing  permanently  electrical  signs,  which,  by  means  of  metallic 
wires,  or  other  good  conductors  of  electricity,  convey  intelli- 
gence between  two  or  more  places.'' 

The  new  instrument,  which  Mr.  Morse  was  enabled  to  have 
constructed  by  his  arrangement  with  Mr.  Vail,  was  completed 
in  the  latter  end  of  this  year,  and  in  the  succeeding  February, 
1838,  it  was  exhibited  in  the  Franklin  Institute  at  Philadelphia, 
where  it  operated  with  success  through  a  circuit  of  ten  miles  of 
wire ;  and  a  committee  of  the  Institute  n^ade  a  report  of  its 
success. 

It  was  thence  removed  to  the  city  of  Washington,  where  it 
was  publicly  exhibited  in  the  hall  of  the  House  of  Representa- 
tives, and  a  committee  having  been  appointed  to  examine  it, 
made  a  favorable  report,  and  recommended  an  appropriation  of 
thirty  thousand  dollars,  to  have  effectually  tested  the  utility  of 
the  invention.    And, 

This  was  the  state  of  the  invention  early  in  the  spring  of 
1838.  ^     ^ 

Petition  for  Patent  and  its  Spedfications. 

The  caveat  was  followed,  on  the  7th  of  April,  1838,  by  the 
petition  of  Mr.  Morse  for  the  patent    It  is  to  this  effect: 

<*  Be  it  known,  that  I  Samuel  F.  B.  Morse,  of  the  city,  county, 
and  State  of  New  York,  have  invented  a  new  and  useful  ma- 
chine and  system  of  signs  for  transmitting  intelligence  between 
distant  points,  by  the  means  of  a  new  application  and  effect  of 
electro-magnetism,  in  producing  sounds  and  signs,  or  either, 
and  also  for  recording  permanently,  by  the  same  means  and  ap- 
plication and  effect  of  electro-magnetism,  any  signs  thus  pro- 
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doced,  and  representing  intelligencei  transmitted  as  before  namedy 
between  distant  pointsi  and  I  denominate  said  invention  the 
American  Electro-Magnetic  Telegraph,  of  which  tibe  following 
]8  a  fhU  and  exact  description,  to  wit : 

<^  It  consists  of  the  following  parts :  First,  Of  a  circuit  of 
electric  or  galvanic  conductors  uom  any  generator  of  electricity 
or  galvanism,  and  of  electro-magnets  at  any  one  or  more  points 
ia  said  cironits.'' 

Here  he  gives  the  several  parts  of  which  his  invention  con- 
sisted, and  adds  a  long  description  of  each  of  them,  and  then 
sums  up  what  he  had  affirmed  ne  had  himself  invented>in  these 
words: 

^  What  I  claim  as  my  inventioD,  and  desire  to  secure  by  let* 
tersHMitent,  is  as  follows ;  * 

'*  1st  The  formation  and  arrangement  of  the  several  parts  of 
mechanism  constituting  the  type  rule,  the  straight  port  rule,  the 
circular  port  rule,  the  two  signal  levers^  and  tne  register  lever, 
and  alarm  lever  with  its  hammer,  as  combining,  respectively 
with  each  of  said  levers,  one  or  more  armatures  of  an  electro- 
magnet, and  as  said  parts  are  severally  described  in  the  fore- 
going specification. 

^  Sndiy.  The  combination  of  the  mechanism  constituting  the 
teooiding  cviinder,  and  the  accompanying  rollers  and  train 
wheels,  witn  the  formation  and  arrangement  of  the  several 
parts  of  mechcmism,  the  formation  and  arrangement  of  which 
are  claimed  as  above,  and  as  described  in  the  foregoing  specifi- 
cation. 

^  Sdly,  The  use,  system,  formation,  and  arrangement  of  type 
and  of  signs,  for  transmitting  intelligence  between  distant  points, 
by  the  application  of  electro-maffoetism,  and  metallic  conduct- 
ors combined  with  mechamsm,  (Ascribed  in  the  foregoing  speci- 
fication. 

*^4tUy.  The  mode  and  process  of  breaking,  by  mechanism, 
currents  of  electricity  or  galvanism  in  any  circuit  of  metallic 
conductors,  as  described  in  the  foregoing  specification. 

"  5thly.  The  mode  and  process  of  propelling  and  connecting 
currents  of  electricity  or  galvanism  in  and  through  any  desired 
number  of  circuits  of  metallic  conductors,  from  any  known 
generator  of  electricity  or  galvanism,  as  described  in  the  fore- 
going specification. 

^  6th.  The  application  of  electro-magnets  by  means  of  one 
or  more  circuits  of  metallic  ccmductors,  from  anv  known  gene- 
rator of  electricity  or  galvanism,  to  the  several  levers  in  the 
machinery  described  in  the  foregoing  specification,  for  the  pur- 
pose of  imparting  motion  to  said  levers  and  operating  said  ma- 
7* 
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chinery,  and  for  transmitting,  by  signs  and  sounds,  intelligence 
between  distant  points,  and  simoltaneoasly  to  different  points. 

^  7thly.  The  mode  and  process  of  recording  or  marking  per- 
manently signs  of  intelligence  transmitted  between  distant 
points  and  simultaneously  to  different  points,  by  the  application 
and  use  of  electro*magnetism  or  galvanism,  as  described  in  the 
foreming  specification. 

*^  8th.  The  combination  and  arrangement  of  electro-magnets, 
in  one  or  more  circuits  of  metallic  conductors,  with  armatures 
*of  magnets,  for  transmitting  intelligence  by  signs  and  sounds, 
or  either,  between  distant  points,  and  to  different  points  simul- 
taneously. 

"  9th.  The  combination  and  mutual  adaptation  of  the  several 
parts  of  the  mechanism  and  system  of  type  and  of  signs,  with 
and  to  the  dictionary  or  vocabulary  of  words,  as  described  in 
the  foregoing  specification." 

It  appears  that  no  objection  was  found  to  the  issuing  of  the 

Kitent  immediately,  except  that  there  had  not  been  filed  with 
e  specifications  a  duplicate  set  of  the  drawings,  and  that  the 
commissioner  wrote  in  answer  to  an  application  for  it,  to  this 
effect,  on  the  1st  of  May. 

In  England  and  France. 

But  Mr.  Morse  had  conceived  a  hope,  that  he  might  secure  a 
consideration  for  the  use  of  his  invention  in  foreign  countries, 
as  well  as  in  the  United  States,  and  on  the  15th  of  May  he  re- 
turned this  answer  to  the  commissioner,  and  departed  the  next 
day  for  Liverpool : 

''New  York  aty  University,  May  15, 1838. 
«  Hon.  Henry  L.  Ellsworth. 

"  Dear  Sir,  —  Excuse  the  delay  in  answering  your  letter  of 
the  1st  instant,  relative  to  a  duphcate  set  of  drawings  for  my 
letters-patent  May  I  ask  the  favor  of  you  to  delay  issuing  the 
letters-patent  until  you  hear  from  me  in  Europe,  as  I  fear  issn- 
ing  thena  here  will  at  present  interfere  with  my  plans  abroad. 

"  I  sail  to-morrow  in  the  ship  Europe  for  Liverpool.  Fare- 
well." 

In  England  a  patent  was  refused  to  the  American  inventor, 
on  the  ground  that  some  description  of  his  invention — the 
substance  of  which  wiU  appear  hereafter  — had  been  published 
m  the  London  Magazine. 

But  he  was  otherwise  received  in  France. 

-Bi  Uie  French  Academy  of  Science. 
He  communicated  a  description  of  his  invention,  and  cxhi« 
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Uted  the  instnunent  in  operation,  before  the  French  Academj 
of  Sciences,  on  the  10th  of  September,  1838.    And, 

This  is  the  account  of  the  invention  published  in  the  "  Qmptes 
RenduSj^  the  weekly  journal  of  the  Academy : 

^^  Applied  Physics. — Electro-Magnetic  Telegraph  of  Mr.  Morse, 
Professor  in  the  University  of  New  York." 

^  The  instrument  has  been  put  in  operation  under  the  eyes  of 
the  Academy.  The  following  is  a  literal  translation  of  a  large 
portion  of  the  notice  delivered  by  Mr.  Morse  to  the  Perpetual 
Secretaries : 

'*  Mr.  Morse  conceives  that  his  instrument  is  the  first  practi- 
cable  application  which  has  been  made  of  electricity  to  the  con- 
struction of  a  telegraph. 

"  This  instrument  was  invented  in  October,  1832,  whilst  the 
author  was  on  his  way  firom  Europe  to  America,  in  the  packet 
ship  Sully.  The  fact  is  attested  by  the  captain  of  the  ship  and 
several  of  the  passengers.  Among  the  number  of  the  latter, 
was  Mr.  Rives,  the  Minister  of  the  United  States  near  the 
FrencK  government. 

(Here  is  given  the  account  of  Mr.  Eives  and  Captain  Pell, 
already  set  out.    After  which  the  account  proceeds.) 

<<  The  idea  of  applying  galvanism  to  the  construction  of 
telegraphs,  is  not  new;  Dr.  Coxe,  a  distinguished  citizen  of 
Philadelphia,  makes  mention  of  it  in  a  note  inserted  by  him  in 
February,  1816,  in  the  Annals  of  Dr.  Thompson,  page  162, 
First  Series:  but  he  did  not  give  any  means  of  effecting  ^t. 

^  Since  the  period  to  which  the  invention  of  Mr.  Morse's 
telegraph  goes  back,  other  arrangements,  founded  on  the  same 
principles,  have  been  announced,  of  which  the  most  celebrated 
are  those  of  Mr.  SteinheU,  of  Munich,  and  of  Mr.  Wheatstone, 
of  London.    They  differ  very  much  in  mechanism. 

^<  The  American  Telegraph  employs  but  one  circuit,*  the  fol* 
lowing  is  an  abridged  description  of  it : 

"  At  the  extremity  of  the  circuit  where  the  news  is  to  be 
received,  is  an  apparatus  called  the  Register.  It  consists  of 
an  electro-magnet,  the  wire  covering  of  which  forms  the  pro- 
longation of  the  wire  of  the  circuit 

^  The  armature  of  this  magnet  is  attached  to  the  end  of  a 
small  lever,  which  at  its  opposite  extremity  holds  a  pen  ;  under 
this  pen  is  a  ribband  of  paper  which  moves  forward  as  required, 

*  "  Sappofle  the  plaoei  to  bo  pnt  in  oommimicatioii  with  each  other  occapj  the 
three  angles  of  a  tnangle,  the  foor  angles  of  a  qnadiilateral,  or  certain  points  of  a 
line  inclosing  a  space,  a  single  wire  passing  through  all  those  points  would  be  suffi- 
cient, at  least  according  to  theoiy." 
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by  means  of  a  certain  number  of  wheels.  At  the  other  extr^ 
mity  of  the  circuit,  that  is  to  say,  at  the  station  from  which  the 
news  is  to  be  sent  out,  is  another  apparatus  called  the  Port 
Rule ;  it  consists  of  a  battery  or  generator  of  galvanism,  at  the 
two  poles  of  which,  the  circuit  ends ;  near  the  battel^  a  portioa 
of  this  circuit  is  broken ;  the  two  extremities  disjoined,  are 
plunged  into  two  cups  of  mercury  near  each  other. 

<'  By  the  aid  of  a  bent  wire  attached  to  the  extremity  of  a 
little  lever,  the  two  cups  may  be,  at  will,  placed  in  connection 
with  each  other,  or  left  separated ;  thus  the  circuit  is  completed 
and  interrupted  at  pleasure.  The  movement  of  the  mechanism 
is  as  follows : 

"When  the  circuit  is  complete  the  magnet  is  charged;  it 
attracts  the  armature,  the  movement  of  which  brings  tne  pen 
into  contact  with  the  paper.  When  the  circuit  is  interrupted, 
the  magnetism  of  the  horseshoe  ceases,  the  armature  returns 
to  its  firat  position  and  the  pen  is  withdrawn  from  the  paper. 
When  the  circuit  is  completed  and  broken  rapidly  in  succes* 
sion,  mere  dots  are  produced  upon  the  moving  paper ;  if,  on  the 
contrary,  the  circuit  remain  complete  for  a  certain  length  of 
time,  the  pen  marks  a  Une,  the  length  of  which  is  in  proportion 
to  the  time  during  which  the  circuit  remains  complete.  This 
paper  presents  a  bug  interval  of  blank  if  the  circuit  remain 
interrupted  during  some  considerable  time.  These  points,  lines^ 
and  blanks,1ead  to  a  great  variety  of  combinations.  By  means 
of  these  elements.  Professor  Morse  has  constructed  an  alphabet 
and  the  signs  of  the  ciphers.  The  letters  may  be  written  with 
great  rapidity,  by  means  of  certain  types  which  the  machine 
causes  to  move  with  exactness,  and  which  giv^  the  proper 
movements  to  the  lever  bearing  the  pen.  Forty-five  of  these 
characters  may  be  traced  in  one  minute. 

"  The  register  is  under  the  control  of  the  person  who  sends 
the  news.  In  fact,  from  the  extremity  called  the  Port  Rule,  the 
mechanism  of  the  register  may  be  set  in  motion  and  stopped  at 
will.  The  presence  of  a  person  to  receive  the  news  is,  there- 
fore, not  necessary,  though  the  sound  of  a  bell  which  is  rung  by 
the  machine,  announces  that  the  writing  is  about  to  be  begun. 

«  The  distance  at  which  the  American  Telegraph  has  been 
tned,  IS  ten  miles  English,  or  four  post  leagues  of  Ranee.  The 
expennaents  have  been  witnessed  by  a  committee  of  the  Frank- 
lui  Institute  of  Philadelphia,  and  by  a  committee  appointed  by 
the  Congress  of  the  United  States.  The  reports  of  these  com- 
mittees, which  we  have  not  copied,  are  extremely  favorable. 
The  committee  of  Congress  recommended  the  appropriation  of 
thirty  thousand  doUars.'*^  '^^    *^ 
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French  Patent^  1838. 

A  patent  was  accordingly  granted  to  Mr.  Morse  by  the  French 
government,  but  it  yielded  him  no  pecuniary  profit 

It  is  dated  on  the  20th  August,  1838,  and  was  delivered  to 
him  on  the  30th  October  afterwards.    But, 

The  law  of  France  ^required  the  invention  to  be  put  into  use 
jn  two  years,  and  on  failure,  the  exclusive  privilege  of  the 
patentee  was  forfeited.  Mr.  Morse  had  not  the  means  of  com« 
plying  with  the  condition,  and  he  returned  home  in  1838,  with 
the  hope  of  inspiring  in  his  own  countrymen  sufficient  confi- 
dence in  his  great  invention.  But  the  embarrassed  condition 
of  the  country  caused  him  to  despair  of  success  at  that  time, 
and  being  compelled  to  betake  himself  again  to  his  pencil,  he 
made  no  farther  movement  until  the  succeeding  year. 

American  Patent^  1840. 

On  recurring  to  his  former  application  for  his  patent,  which 
had  remained  on  the  files  of  the  office,  the  duplicate  set  of  his 
drawings  were  still  wanting;  but  having  supplied  this,  and 
complied  with  some  other  directions  of  the  Commissioner,  the 
patent  was  issued. 

It  was  sealed,  and  bears  date  June  20th,  1840. 
•  The  specifications  filed  in  1838,  on  the  application  for  the 
patent,  are  annexed  to  it  as  part  thereof.  These  specifications, 
or  so  much  of  them  as  may  be  necessary,  will  be  set  out  here- 
after, before  or  when  they  become  the  subject  of  discussion. 
But, 

The  confidence  of  the  capitalists  in  an  invention  so  extraor- 
dinary, and  one  promising  such  incredible  results,  could  not  be 
inspired,  and  the  patentee  was  not  able,  himself,  to  construct  a 
line  of  telegraphs,  and  introduce  it  into  actual  use,  and  he 
again  applied  to  the  Congress  of  the  United  States.  This 
resulted  in  the  appropriation  of  thirty  thousand  dollars,  accord- 
ing to  the  recommendation  of  the  committee  in  1838,  for  the 
purpose  of  testing  the  practicability  and  utility  of  the  system, 
under  the  superintendence  of  Mr.  Morse.     And, 

This  resulted  in  the  construction  of  the  line  of  telegraph  firom 
Baltimore  to  Washington,  and  a  complete  demonstration  of 
the  practicability  and  great  public  utility  of  his  invention. 
And, 

This  was  the  state  of  the  invention  in  June,  1844,  twelve 
years  after  its  conception. 

Efforts  were  then  made  for  the  extension  and  mnltiplication 
of  its  advantages,  but  difficulties  were  encountered  in  the  intro- 
duction and  establishment  of  an  afiair  of  such  novelty,  and 
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requiring  such  a  large  amount  of  capitali  and  some  time  was 
necessary  to  overcome  them. 

The  exertions'were,  however,  continuedi  and  with  the  success 
which  the  progress  in  the  establishment  of  the  telegraphs  stated 
in  the  bill  exhibits.    And, 

In  the  mean  time,  as  will  be  presently  seen,  Mr.  Morse  con* 
tinned  his  exertions  to  improve  and  perfect  this  great  invention. 

1840  Patem  Reissued^  1846. 

In  January,  1846,  the  specifications  of  the  invention  and 
description  of  the  mode  of  its  operation  having  been  supposed 
to  be  in  some  respects,  defective,  the  patent  was  surrendered, 
and  a  new  patent  taken  out  in  its  stead. 

The  specifications  annexed  to  this  patent  will  be  adverted  to 
hereafter.  It  will  be  sufficient,  for  the  present,  to  state  that,  in 
the  summing  up  of  what  the  patentee  aimrmed  he  had  invented, 
there  is  found  one  article  corresponding  to  the  fifth  and  some 
of  the  other  clauses  in  the  specifications  of  the  patent  of  1840. 
He  says, 

<<  I  also  claim  the  combination  of  two  or  more  circuits  of 
galvanism,  or  electricity,  generated  by  independent  batterieS|  by 
means  of  electro-map;netism,  as  above  described." 

It  appears  that,  onginally,  the  design  was  that  this  part  of 
the  invention  was  to  be  resorted  to  only  in  case  the  galvanic 
current  of  one  battery  should  be  found  insufficient  on  a  long 
line,  to  afford  the  motive  power  necessary  to  work  the  register 
and  record  the  intelligence,  and  it  does  not  appear  that  it  had 
been,  before  this  date,  ascertained  that  the  one  battery  and 
circuit  would  not  be  sidScient  for  any  distance. 

Patent  of  lBi6  for  New  Improvement. 

But,  on  the  16th  April,  1846,  Mr.  Morse  applied  for,  and  ob* 
tained  another  patent  for  an  improvement  on  his  own  original 
invention.    And, 

It  appears  from  his  representations,  contained  in  the  specific 
cations  annexed  to  this  patent,  that  it  had  then  been  ascertained 
that  the  galvanic  current  generated  by  one  battery,  would  be 
sufficient  to  continue  the  electric  current  on  any  length  of  line, 
and  afford  sufficient  motive  power  to  open  and  close  the  bat* 
tery ;  but  that  it  would  not  be  sufficient,  at  any  considerable 
distance,  to  work  the  register  and  make  the  record,  unless  this 
battery  was  made  of  great  magnitude ;  and  that  by  such  battery 
the  expense  of  the  operation  would  be  greatly  increased. 

He  had,  therefore,  contrived  what  he  called  a  receiver  or 
receiving  magnet,  worked  by  a  local  battery,  or  battery  situated 
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at  the  place  to  which  the  intelligence  is  transmitted,  by  which  a 
second,  but  short,  local  circuit,  connected  with  the  main  circuit, 
was  opened  and  closed,  and  sufficient  force  given  to  the  register 
to  make  the  record. 

The  second  patent  is  for  this,  and  for  other  improvements, 
which  he  sums  up  in  these  words : 

^  What  I  claim  as  my  invention,  and  desire  to  secure  by  let- 
ters-patent, is  the  receiving  magnet,  or  a  magnet,  having  a 
similar  character,  that  sustains  such  a  relation  to  the  register 
magnet,  or  other  magnetic  contrivances  for  registering,  and  the 
length  of  the  current  or  telegraphic  line  as  will  enable  me  to 
accomplish,  with  the  aid  of  a  main  galvanic  battery,  and  the 
introduction  of  a  local  battery,  such  motion  or  power  for  regis- 
tering as  could  not  be  obtained  otherwise,  without  the  use  of  a 
much  larger  galvanic  battery. 

^^I  claim,  as  my  invention,. the  use  of  a  local  battery  and 
magnet,  in  combination  with  a  battery  and  magnet  connected 
with  the  main  line  or  lines  of  conductors  for  the  purpose  above 
specified. 

"  I  also  claim  the  combination  of  the  apparatus  connected 
with  the  clock-work,  for  setting  off  the  paper  and  stopping  it 
with  the  pen  lever,  [M]. 

^  I  also  claim  the  combination  of  the  points  affixed  in  the 
pen  lever,  with  the  grooved  roller,  [N]  for  marking  on  paper  as 
above  described." 

But,  on  the  13th  June,  1848^  on  the  supposition  there  were 
some  defects  in  the  specifications  of  each  of  these  two  patents 
then  extant,  they  were  both  surrendered  and  cancelled,  and  new 
patents  obtained  in  the  stead  of  each  respectively.    And, 

These  are  the  patents  upon  which  the  exclusive  right  to  the 
employment  of  the  telegraph  now  before  us,  is  claimed  by  the 
complainant.    But, 

It  is  necessary,  to  a  fair  and  intelligible  statement  and  discus- 
sion of  the  case,  that  large  portions  of  the  schedules  be  set  out 
in  their  own  words. 

1840  Patent  Reissued  1848. 

The  patent  itself,  which  is  a  reissue  of  the  patents  of  1846, 
which  was  a  reissue  of  the  original  patent  of  20th  June,  1840, 
will  be  given  at  length,  because  the  terms  of  it  will  be  the  sub- 
ject of  discussion  hereafter,  in  connection  with  the  statute.  It 
is  in  the  following  words : 

The  United  States  of  America, 

To  aU  to  whom  these  letterS'^etU  shaU  come: 

Whereas,  Samuel  F.  B«  Morse,  Ponghkeepsie,  New  York, 
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has  alleged  that  he  has  invented  a  new  and  useful  improvement 
in  the  mode  of  communicating  infonnation  by  signals^  by  the 
application  of  electro-magnetism,  (for  which  letters-patent  were 
'granted  on  the  20th  June,  1840,  which  letters-patent  were  sur- 
rendered and  rescinded  on  the  ISth  day  of  January,  1846,  which 
last  letters-patent  are  hereby  cancelled  on  account  of  a  defective 
specification,)  which  he  states  has  not  been  known  or  used  be- 
fore his  application ;  has  made  oath  that  be  is  a  citizen  of  the 
United  States,  that  he  does  verily  believe  that  he  is  the  original 
and  first  inventor  or  discoverer  of  the  said  improvement,  and  that 
the  same  has  not,  to  the  best  of  his  knowledge  and  belief,  been 

Previously  known  or  used ;  has  paid  into  the  treasury  of  the 
Jnited  States  the  sum  of  fifteen  dollars,  and  presented  a  peti- 
tion to  the  Commissioner  of  Patents,  signifpng  a  desireof  ob- 
taining an  exclusive  property  in  the  said  improvement,  and 
prating  that  a  patent  may  be  granted  for  that  purpose. 

These  are  therefore  to  grant,  according  to  law,  to  the  said 
Samuel  F.  B.  Morse,  his  heirs,  administrators,  or  assigns,  for  the 
term  of  fourteen  years  from  the  twentieth  dav  of  June,  one 
thousand  eight  hundred  and  forty,  the  full  and  exclusive  right 
and  liberty  of  making,  constructing,  using,  and  vending  to  others 
to  be  used,  the  said  improvement — a  description  whereof  is 

Siven  in  the  words  of  the  said  Samuel  F.  B.  Morse,  in  the  sche- 
ule  hereunto  annexed,  and  is  made  part  of  these  presents. 
The  schedule  annexed  is  in  these  words : 

To  all  to  whom  these  presents  shall  come : 

Be  it  known  that  1,  Samuel  F.  B.  Morse,  now  of , 

the  State  of  New  York,  have  invented  a  new  and  useful  appa- 
ratus for,  and  a  system  of,  transmitting  intelligence  between 
distant  points  by  means  of  electro-magnetism,  which  puts  ia 
motion  machinery  for  producing  sounds  or  signs,  and  recording 
said  signs  upon  paper  or  other  suitable  material,  which  inven- 
tion I  denominate  the  American  Electro-Magnetic  Telegraph,  and 
that  the  following  is  a  full,  clear,  and  exact  description  of  the 
principle  or  character  thereof,  which  distinmishes  it  from  all 
other  telegraphs  previously  known ;  and  of  the  manner  of  mak- 
ing and  constructing  said  apparatus,  and  of  applying  said  sys- 
tem, reference  being  had  to  the  accompanying  drawings  mak- 
ing part  of  this  specification 

Here  follows  a  description  of  the  instruments,  and  of  the  mode 
of  their  operation,  which  will  be  omitted  here  and  adverted  to 
hereafter. 

These  particular  specifications  and,  descriptions  completed, 
the  patentee  sums  up  what  he  intends  it  should  be  understood 
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he  had  and  had  not  invented ;  and  after  disclaiming  all  preten* 
sions  to  the  invention  of  what  be  says  was  before  known, 

He  specifies  what  he  affirms  he  had  himself  discovered  or  in- 
vented, and  thns  designates  his  improvement  or  improvements, 
a  description  whereof  he  had  just  before  given  in  this  his  sche- 
dule, and  which  is  made  part  of  the  patent 

.^  First.  Having  thus  fully  described  my  invention,  I  wish  it 
to  be  understood  that  I  do  not  claim  the  use  of  the  galvanic 
current,  or  current  of  electricity,  for  the  purpose  of  telegraphic 
communications,  generally ;  but  what  I  specially  claim  as  my 
invention  and  improvement,  is  making  use  of  the  motive  power 
of  magnetism,  when  developed  by  the  action  of  such  current  or 
currents,  substantially  as  set  forth  in  the  foregoing  description 
otthe  first  principal  part  of  my  invention,  as  means  of  operating 
or  giving  motion  to  machinery,  which  may  be  used  to  imprint 
signals  upon  paper  or  other  suitable  material,  or  to  produce 
sounds  in  any  desired  manner^  for  the  purpose  of  telegraphic 
communication  at  any  distances. 

*'  The  only  ways  in  which  the  galvanic  currents  had  been 
proposed  to  be  used,  prior  to  my  invention  and  improvement, 
were  by  bubbles  resulting  firom  decomposition,  and  the  action 
or  exercise  of  electrical  power  upon  a  magnetized  bar  or  needle ; 
and  the  bubbles  and  deflections  of  the  needles,  thus  produced, 
were  the  subjects  of  inspection,  and  had  no  power,  or  were  not 
applied  to  record  the  communication.  I  therefore  characterize 
m^  invention  as  the  first  recording  or  printing  telegraph  by 
*  means  of  electro-magnetism. 

^'  There  are  various  known  modes  of  producing  motion  by 
electro-magnetism,  but  none  of  these  had  been  applied  piiot  to 
n^  invention  and  improvement,  to  actuate  or  give  motion  to 
pnnting  or  recording  machinery,  which  is  the  chief  point  of  my 
invention  and  improvement 

^*  Second.  I  also  claim  as  my  invention  and  improvement, 
the  employment  of  the  machinery  called  the  register  or  record- 
ing instrument,  composed  of  the  train  of  clock-wheels,  cylinders, 
and  other  apparatus,  or  their  equivalent,  for  removing  the  ma- 
terial upon  which  the  characters  are  to  be  imprinted,  and  for 
imprinting  said  characters,  substantially  as  set  forth  in  the  fore- 
going description  of  the  second  principal  part  of  my  invention. 

"  Third.  I  also  claim,  as  my  invention  and  improvement, 
the  combination  of  machinery  herein  described,  consisting  of  the 
generation  of  electricity,  the  circuit  of  conductors,  the  contriv- 
ance for  closing  and  breaking  the  circuit,  the  electro-magneti 
the  pen  or  contrivance  for  marking,  and  the  machinery  for  sus- 
taimng  and  moving  the  paper,  altogether  constituting  one  ap- 
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paratus  of  telegraphic  machinery,  which  I  detiotniiiate  the  Atne* 
rican  Electro-Magnetic  Telegraph. 

*'  Fourth.  I  also  claim  as  my  invention,  tiie  combination 
of  two  or  more  galvanic  or  electric  drcnits,  with  independent 
batteries,  substantially  by  the  m^ins  herein  described,  for  the 
purpose  of  obviating  ^e  diminished  force  of  dectro-magnetism 
m  long  circuits,  and  enabling  me  to  command  sufficient  power 
to  put  in  motion  registering  or  recording  machinery  at  any  dis- 
tance. 

«'  Fifth.  I  claim,  as  my  invention,  the  system  of  signs,  con« 
sisting  of  dots  and  spaces,  and  of  dots,  spaces,  and  horizontal 
lines,  for  numerals,  letters,  words,  or  sentences,  substantially  as 
herein  set  forth  and  illustrated,  for  telegraphic  purposes^ 

*^  Sixth.  I  also  claim  as  my  invention  the  system  of  signs, 
consisting  of  dots  and  spaces,  and  of  dots,  spaces,  and  horizon* 
tal  lines,  substantially  as  herein  set  forth  and  iltastrated,  in  corn* 
bination  with  machinery  for  recording  them,  as  signals  for 
telegraphic  purposes. 

*'  Seventh.  I  also  claim  as  my  invention,  the  types,  or  their 
equivalent,  and  the  type  rule  and  post  rule,  in  combination  with 
the  signal  lever  or  its  equivalent^  as  h^ein  described,  for  the 
purpose  of  bieaking  and  cloang  tiie  dlrcuit  of  galvanic  or  elec* 
trie  conductors. 

^  Eighth.  I  do  not  propose  to  limit  myself  to  tiie  ^^cifie  m^ 
chinery,  or  parts  of  machinery,  described  in  the  foregoing  specifi* 
cations  and  claims ;  the  essence  of  my  invention  being  the  use  of 
the  motive  power  of  the  electric  or  galvanic  current,  which  I  oaU 
electro-magnetism,  however  devel(^>ed,  for  making  or  printing 
intelligible  characters,  letters,  or  signs,  at  any  distances,  being  a 
new  application  of  that  power,  of  which  I  claim  to  be  the  &it 
inventor  or  discoverer."  « 

1846  PaiefU  Reissued  1848. 

This  patent  is  the  reissue  of  the  patent  of  April,  1846,  and 
is  for  a  new  and  useful  improvement  in  ^  electro-magnetic  tele- 
graphs." It  grants  the  exclusive  use  to  the  patentee  for  the  term  of 
fourteen  years,  from  the  eleventh  day  of  April,  1846,  and  refers  in 
the  common  form  to  the  schedule  annexed  for  the  specifications 
of  the  improvement     This  schedule  is  in  these  words: 

"  Be  it  known  that  I,  Sftmtiei  F.  B.  Morse,  .  •  .  .  ^  .  have 
invented  a  new  and  useful  improvement  in  the  fitectro-Magnetie 
Telegraph,  and  I  do  hereby  declare  that  the  following  is  a  full, 
clear,  and  exact  description  of  the  object,  construction,  and 
operation  thereof,  reference  being  hid  to  the  aocompanying 
drawings,  and  making  part  ^  the  i 
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<«  Objeat  of  the  iiiyeiitioii, 

<'  The  original  and  final  object  of  all  telegraphing,  is  the  com* 
mtinication  of  intelligence  at  a  distance  by  signs  or  signals. 

**  Various  modes  of  telegmphing,  or  making  signs  or  signals 
at  a  distance,  have  for  ages  been  in  use.  The  signs  employed 
heretofore  have  had  one  quality  in  common.  They  are  evanes- 
cent—  shown  or  heard  a  moment,  and  leaving  no  trace  of  their 
having  existed.  The  various  modes  of  these  evanescent  signs 
have  been  by  beacon  fires  of  different  characters,  by  flags,  b^ 
balls,  by  reports  of  firearms,  by  bells  heud  firom  a  distant  posi* 
tion,  by  movables,  arms  firom  posts,  &c. 

^  I  do  not,  therefore,  elaim  to  be  the  inventoor  of  telegraphs  gene* 
rally.  The  electric  telegraph  is  a  more  recent  kind  of  telegraph* 
proposed  within  the  last  century,  but  no  practical  plan  was  de* 
vised  until  about  sixteen  years  ago.  Its  distinguishing  feature 
is  the  employment  of  electricity  to  effect  the  same  general  re- 
sult of  oommuuieating  intelligeuoe  at  a  distance  by  sigus  or 
signals. 

<*  The  various  modes  of  aceomplishing  this  end  by  electricity 
have  been, 

*^  The  employment  ef  common  or  machine  electricity,  as  early 
as  1787,  to  show  an  evanescent  sign  by  the  divergence  of  pith 
balls. 

M  The  employment  of  common  or  machine  electricity,  in  1704, 
to  show  an  evanescent  sign  by  the  electric  spark. 

^  The  employment  of  voltaic  electricity,  in  1809,  to  show  an 
evanescent  sign  by  the  evolution  of  gas  bubbles,  decomposed 
from  solution  in  a  vessel  of  transparent  glass* 

*<  The  employment  of  voltaic  electricity  in  the  production  of 
temporary  magnetism,  in  1820,  to  show  an  evanescent  sign  by 
deflecting  a  magnet  or  compass  needle. 

^  The  result  contemplated  from  all  these  electric  telegraphs 
was  the  {NToduction  of  evanescent  signs  or  signals  only. 

"  I  do  not,  therefore,  claim  to  have  first  applied  electricity  to 
telegraphing  for  the  purpose  of  showing  evanescent  signs  and 
signals. 

"  The  original  and  final  object  of  my  telegraph  is  to  imprint 
characters  at  any  distance  as  signals  for  intelligence ;  its  object 
is  to  mark  or  impress  them  in  a  permanent  manner. 

*<  To  obtain  this  end,  I  have  applied  electricitv  in  two  distinct 
ways.  Ist.  I  have  applied,  by  a  novel  process,  the  motive  power 
of  electro-magnetism,  or  ma|;netism  produced  by  electricity,  to 
operate  machinery  for  printing  signals  at  any  distance.  ^Iv. 
I  have  applied  the  chemical  effects  of  electricity  to  print  signals 
at  any  distance. 

^  The  apparatus  or  machine  with  which  I  mark  or  imprint 
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signs  or  letters  for  telegraphic  purposes  at  a  distance,  I  thus  de- 
scribe.'* 

Here  follows  a  description  of  the  instruments,  and  of  how 
they  are  employed.  After  which  the  patentee  sums  up,  and 
specifies  what  he  affirms  he  had  invented,  and  desires  to  have 
secured  to  him  by  the  grant,  in  these  words : 

^  First  What  I  claim  as  my  invention,  and  desire  to  secure  by 
letters-patent,  is  the  employment,  in  a  main  telegraphic  circuit, 
of  a  device  or  contrivance  called  the  receiving  magnet,  in  com- 
bination with  a  short  local  independent  circuit  or  circuits,  each 
having  a  register  and  register  magnet,  or  other  magnetic  con- 
trivances, for  registering,  and  sustaining  such  a  relation  to  the 
register  magnet,  or  other  magnetic  contrivances  for  registering, 
and  to  the  length  of  circuit  of  telegraphic  line, 'as  will  enable  me 
to  obtain,  with  the  aid  of  a  galvanic  battery  and  main  circuity 
and  the  intervention  of  a  local  battery  and  local  circuit,  such 
motion  or  power  for  registering  as  could  not  be  obtained  other- 
wise without  the  use  of  a  much  larger  galvanic  battet^,  if  at  aU. 

^'  Second.  I  also  claim  as  my  invention,  the  combmation  of 
the  apparatus  called  the  self-stopping  apparatus,  connected  with 
the  clock-work  by  the  register,  for  setting  said  register  in  action^ 
and  stopping  it  with  the  pen  lever  F,  as  herein  described. 

"  Third.  I  also  claim  as  my  invention  the  combination  of  the 
point  or  points  of  the  pen  and  pen  lever,  or  its  equivalent,  with 
the  grooved  roller,  or  other  equivalent  device,  over  which  the 
paper,  or  other  material  suitable  for  marking  upon,  may  be 
made  to  pass  for  the  purpose  of  receiving  the  impression  of  the 
characters ;  by  which  means  I  am  enabled  to  mark  or  print 
signs  or  signals  upon  paper  or  other  fabric,  by  indentation,  thus 
dispensing  with  the  use  of  coloring  matter  for  marking,  as  speci- 
fied in  my  letters-patent  of  January  16th,  1846." 

But  the  Telegraph  itself,  constructed  according  to  the  specifi- 
cations of  the  patents,  and  in  actual  use,  having  been  exhibited 
and  given  in  proof,  it  is  necessary,  in  order  to  put  on  paper  the 
case  which  has  been  heard,  that  the  instruments  themselves  be 
described. 

Description  op  the  Telegraph. 
It  consists  of, — 

1.  The  main  circuit  with  its  battery 

2.  The  key  with  the  signal  lever. 

3.  The  local  circuit  with  its  battery. 

4.  The  receiver,  or  mutator,  with  its  electro-magnet. 

5.  The  register,  with  its  electro-magnet,  pen  lever,  and  grooved 
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'  It  will  be  observed,  tiiat  in  this  description  the  relay  magneti 
as  it  was  called,  by  whidi  the  combination  of  the  circuit  waa 
originally  effected,  will  not  be  found.  It  has  been  substitute^ 
by  the  subsequently  invented  receiver  or  mutator,  on  the  samQ 
principle  by  which  tbe  main  circuit  is  combined  with  eMb  loc^ 
^rcuit,  or  circuit  in  tbe  telegraph  office,  whereby  sufficient  mcK 
tive  power  is  obtained  to  work  the  register.    Aud, 

That  the  port  rule  is  also  absent.  It  has  been  supplied  by 
the  improved  register  and  pen  lever,  witii  its  pen  point  and 
groovea  rollers  in  connection.     And, 

It  will  be  observed  that  the  telegraphic  dictionai^  has  beei| 
also  abandoned ;  and  that  the  characters  indented  by  the  pen 
constitute  an  alphabet,  differing  in  little  else  beside  the  figure 
of  the  letters  from  the  common  alphabet ;  and  which  is  thercf 
fore  read,  not  by  a  peculiar  dictionary,  but  as  common  manu* 
script. 

Nothing  ooeuned  in  the  case  which  makes  it  necessary  to  do* 
scribe  the  self-stopping  apparatus. 

The  main  circuit  of  conductors,  in  cooneetion  with  the  print 
ciple  battery,  and  key  with  its  pen  lever,  which  operates  upon 
it,  may  be  thus  desordaed. 

It  is  b^un  in  a  plate  of  copper  buried  in  the  ground  under 
the  first  tdegraph  office,  and  consists  of  these  conwctors  ( 

A  copper  wire^  having  one  end  inserted  in  the  copper  plate,  and 
tbe  other  in  one  pole  m.  the  galvanic  battery,  in  a  room  of  th^ 
office. 

Another  copper  wire,  with  one  end  inserted  in  the  other  pole 
cf  the  battery,  and  after  passed  through  the  rooms  as  may  be 
convenient,  wi<ii  the  other  end  of  it  extended  up  and  inserted 
in  and  under  one  end  ct  a  short  bar  of  brass,  whi^  )^  part  of 
the  instrument  call^  the  key. 

We  ^l  h^pe  stop  the  description  ci  tbe  eireuit  of  conduetp 
ors,  and  describe  this  instrument. 

Key  wUh  its  Sigml  Lever, 

This  key  consists  of  a  cross  formed  of  two  flat  bars  of  brass, 
about  two  or  three  inches  long,  screwed  down  upon  the  table* 
or  upon  a  pedestal  fixed  upon  the  table ;  on  eadi  end  of  the  anw 
of  this  cross  there  rise  similar  bars,  after  the  manner  of  th? 
sights  of  a  surveyor's  compass,  about  a  couple  of  inches  big^. 
These  support  the  fulcrum  of*  the  signal  lever.  This  fulcrum 
of  the  lever  is  a  steel  cylinder  extended  between  the  two  up- 
right bars  on  the  arms  of  the  cross,  with  its  ends  terminating  m 
axles  extending  through  the  bsjrs  near  the  upper  ends,  so  that  it 
m^  be  turned  when  the  lever  is  worked. 

The  lever  is  a  bar  of  brass  fixed  wiili  its  centre  upon  this  fol- 
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cram.  It  is  horizontal  when  at  rest,  and  is  kept  in  its  position 
by  a  spring  fixed  under  its  fulcrum  and  extended  back.  A  sort 
of  button  of  brass  is  fixed  immediately  under  the  firont  end  of 
the  lever,  and  in  proximity  to  the  foot  of  the  cross;  so  that 
when  the  lever  is  pressed  down  it  is  brought  into  contact  with 
it.  and  the  end  of  a  wire  which  is  extended  up  through  its  cen- 
tre. This  button  is  so  contrived  that,  by  a  short  lever  extended 
from  it,  it  is  turned  from  or  brought  into  contact  with  the  cross. 
We  now  return  to  the  circuit  of  conductors. 

It  is  in  and  under  the  head  of  this  cross  that  the  wire  from 
the  battery  was  inserted ;  and  this  bar  constitutes  the  next  con* 
ductor. 

There  are  now  here  two  conductors  —  one  the  conductor 
when  intelligence  is  not  being  transmitted  from  the  office,  and 
the  other  when  intelligence  is  being  transmitted  from  the  office. 
When  intelligence  is  not  being  transmitted,  then,  after  this  bar 
of  the  key,  the  button  having  the  brass  wire  through  its  centre 
is  the  conductor.  But  when  the  position  of  the  button  is  so 
changed  that  it  is  not  in  contact  with  this  bar,  then  it  is  not  the 
next  conductor,  and  the  right  and  left  hand  arms  of  the  cross 
and  the  fulcrum  are  the  next  conductors,  and  the  signal  lever 
pressed  down  and  brought  into  contact  with  the  bullon,  is  the 
conductor  to  it  and  the  wire  projecting  up  through  it. 

When  intelligence  is  to  be  transmitted  from  the  office,  the 
operator  changes  the  position  of  the  button,  brings  it  out  of 
contact  with  the  foot  of  the  cross,  and  the  circuit  at  this  point 
is  broken,  and  the  lever  constituted  the  conductor  next  the  but- 
ton towards  the  key.  The  operator  has  then  command  of  the 
circuit  for  his  operation.  By  pressing  the  key  down  into  con- 
tact with  the  button,  the  circuit  is  closed ;  and  the  pressure  o^ 
the  circuit  is  broken.  This  produces  the  conrespondine  action 
of  the  pen  lever,  which  registers  the  intelligence  he  sends  o£ 

We  now  return  to  the  circuit  of  conductors. 

The  wire  extended  from  the  button  is  the  next  conductor.  It 
is  copper,  and  is  extended  down  under  the  table,  and  then  up 
through  it  near  the  pedestal  of  the  receiving  magnet,  situated 
on  the  table  at  a  convenient  distance  from  the  key,  and  insert^ 
in  a  brass  standard  near  its  upper  end,  which  stands  on  one  cor- 
ner of  the  pedestal  of  this  receiver,  which  will  be  presently  de- 
scribed.    And, 

This  standard  is  the  next  conductor. 

The  next  is  a  small  brass  wire,  extending  from  the  foot  of 
this  standard  up  through  the  pedestal  into  pro^cimity  to  the 
horseshoe  magnet  This  wire,  prolonged  and  covered  with 
silk,  is  wound  around  the  shanks  of  the  horseshoe,  first  around 
iiie  one  end,  and  then  around  the  other,  and  made  to  constitute 
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the  helices  of  the  magnet;  after  which  it  is  returned  down 
through  the  pedestal,  and  inserted  in  the  foot  of  another  stand** 
ard  on  another  comer  of  the  pedestal  of  the  magnet     And, 

This  standard  is  the  next  conductor. 

The  next,  is  the  brass  wire  with  one  end  inserted  into  the 
standard  near  its  upper  end,  and  the  other,  lifter  its  extension 
out  of  the  office,  united  to  the  iron  wire  on  the  posts. 

This  iron  wire  is  the  next  conductor  to  the  next  office*  On 
entering  this  office,  it  is  united  to  the  end  of  a  copper  wire, 
which  has  its  other  end  inserted  in  and  under  the  head  of  the 
cross  of  the  key  in  the  office.  Thence  the  circuit  is  continued 
through  the  instruments  of  this  office  as  in  the  first  office,  when 
it  is  again  extended  out  upon  the  posts  to  another  office ;  and 
thus  through  any  nufnber,  and  over  any  distance,  to  the  last 
office,  of  the  circuit  It  is  then,  after  being  passed  through  the 
instruments  of  this  office,  as  in  the  other  offices,  extended  down 
and  fastened  in  a  plate  of  copper  in  the  ground. 

The  earth,  it  is  said,  constitutes  the  conductor  from  this  cop- 
per-plate to  the  other,  from  which  we  set  out,  and  thereby  the 
circuit  is  completed. 

We  wiU  now  return  and  describe  the  receiver,  more  properly 
called  the  mutator. 

Receiving  Magnet 

This  magnet  rests  on  the  pedestal,  which  has  been  already 
mentioned,  eight  or  ten  inches  long,  and  four  or  five  broad,  witn 
the  axis  of  its  helices  horizontal,  and  parallel  to  the  sides  of  its 
pedestal,  and  with  what  corresponds  to  the  front  part  of  the 
horseshoe  presented  to  the  left,  m  proximity  to  the  two  standards 
we  passed  on  the  circuit 

It  is  kept  in  its  position  by  a  brass  bar  extended  across  the 
helices,  near  the  heels  of  the  horseshoe,  and  pressed,  and  kept 
firmly  upon  them,  by  a  screw  extended  down  from  either  end, 
into  the  pedestal. 

Its  heels  present  themselves  to  a  horizontal  armature  of  a  mov- 
able upright  lever,  within  their  attractive  power ;  and  which,  it  wiU 
be  presently  found,  is  one  of  the  conductors  of  the  local  circuit 

This  local  circuit  can  now  be  described.  It  begins  in  a  gal- 
vanic battery  in  the  office,  and  consists  of  these  uiings : 

A  copper  wire,  with  one  end  inserted  in  one  pole  of  the  local 
battery  in  a  room  of  the  office,  and  the  other  end  brought  up 
through  the  table,  and  screwed  into  an  upright  brass  bar  or 
standard  near  itii  upper  end,  standing  on  the  back  right  hand 
corner  of  the  pedestal  of  the  receiver. 

The  next  conductor  is  this  standard.     And  then, 

A  copper  wire  extended  from  its  lower  end  under  the  pedestal 
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and  there  connected  with  a  steel  cylinder ;  which  constitutef 
ibe  fulcrum,  on  which  atanda  the  movable  lever  already  mea* 
tioned  in  describing  the  main  circuit 

This  cylinder  is  horizontal,  parallel  to  the  heels  of  the  mas;- 
net,  but  below  them,  is  fixed  in  a  channel  across  the  pedestsu; 
and  has  its  ends  in  sockets,  in  which  it  turns  and  allows  the 
lever  yhich  stands  upon  it,  to  move  forw^  and  back;    And, 

This  lever  is  the  nest  ooodnetor. 

It  stands  pf^ pendicalar,  and  is  held  in  this  position  by  a  spiral 
q^ng  extended  from  behind  it  and  holding  it  back  against  the 
end  of  a  s<»ew,  projeeted  in  like  manner  against  its  back ;  but 
which,  when  the  armature,  fixed  across  it,  is  attracted  by  the 
heels  of  the  magnet,  readily  consents  to  its  motion  forward,  to 
meet  near  its  upper  end  another  conductor,  which  will  be  pre* 
sently  described,  and  when  the  attmction  is  not,  as  quickly 
withdraws  it  to  its  former  position. 

We  will  now  return  back  to  the  local  battery,  and  conusence 
at  its  other  pole. 

The  first  eondnctor  thence,  in  this  direction,  is  anoih^copper 
wire. 

This  has  one  end  inserted  in  the  battery,  and  after  being 
extended  around,  according  to  the  situation  of  the  room,  has  its 
other  end  brought  up  under  the  table  near  the  electro-magnet 
of  the  register,  where  it  is  united  to  a  small  wire,  which  is  the 
next  conductor. 

It  is  prolonged  and  wound  on  the  horseshoe  bar,  in  like  mSiQp 
ner  with  the  wire  on  the  main  circuit,  and  made  to  constitute 
the  helices  of  this  magnet,  and  then  has  its  otb^  eod  fastened 
to  a  large  wire.    And, 

Thb  wire  is  the  next  conductor. 

It  is  extended  under  the  table,  and  aft^wavda  brought  up, 
and  has  its  other  end  screwed  into  a  bmss  siai^dard,  upon  the 
right-hand  front  or  remaining  corner  of  the  pedestal  of  the 
receiver.     And  this  standard  is  the  next  conductor* 

It  is  succeeded  by  a  brass  wire,  extended  from  its  lower  end 
under  the  pedestal,  and  brought  up  between  the  helices  of  the 
receiving  magnet,  to  the  under  side  of  the  horizontal  bar,  which 
we  lately  left  extended  across  the  helices  near  the  heels  of  the 
magnet,  and  there  inserted  in  this  bar. 

Immediately  over  this  end  of  this  whre,  and  fixed  upon  this 
horizontal  bar,  stands  a  perpendicular  bar,  which  is  the  next 
conductor.     And, 

The  last  conductor,  is  a  brass  screw,  which  passed  through 
this  bar,  near  its  upper  end,  and  extended  out  horizontally  from 
it,  presents  its  platina  point  to  the  movable  lever,  which  we 
lately  left  in  describing  the  conductors  from  the  other  end  of  the 
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battery,  ready  to  close  the  circuit  whenever  attracted  forward  by 
the  heels  of  the  magnet  presented  to  its  armature  below. 

When,  by  the  act  of  the  operator  on  his  signal  key,  the  main 
circuit  is  complete  or  <<  closed,"  as  it  is  called,  the  horseshoe  is 
instantly  an  electro-magnet,  and  the  armature  of  the  lever, 
attracted  towards,  not  to,  its  heels,  the  lever  is  brought  into 
contact  with  the  piatina  point  of  the  br^ss  screw,  presented  to 
its  front,  and  the  local  circuit  of  conductors  is  ^  closed ; "  and 
the  horseshoe  whereon  we  just  said  the  wire  of  the  local  circuit 
had  formed  the  helices,  being  converted  into  an  electro-magneti 
for  the  register,  instantly  acts  upon  the  pen  lever,  in  the  register, 
in  the  mode  we  will  presently  describe,  and  records  the  intelli- 
gence which  the  operator  proposed. 

This  done,  and  the  main  circuit  broken,  the  spiral  spring 
behind  the  lever,  which  had  before  readily  assented  to  its  attrac* 
tion  forward,  as  quickly  withdraws  it  to  its  former  position,  and 
awaits  another  signal. 

Register^  Pen  Levery  and  Grooved  Rollers. 

The  register  consists  of  a  horseshoe  magnet,  the  pen  lever,  a 
spiral  spnng,  the  grooved  rollers,  and  the  clock-work,  all  fixed  in 
a  proper  frame  upon  a  brass  pedestal  ten  or  twelve  inches  long, 
and  about  half  that  breadth,  fixed  down  upon  the  table  at  a 
convenient  distance  fiom  the  other  instruments. 

The  magnet  is  fixed  on  the  right-hand  end  of  the  pedestal,  the 
axis  of  the  helices  perpendicular,  and  the  heels  upwards,  pre- 
senting themselves  to  an  armature  of  the  pen  lever  within  their 
attraction  above. 

The  pen  lever  is  a  brass  bar.  It  rests  in  a  horizontal  position, 
with  one  end  extended  to  the  right,  across  the  heels  of  the 
magnet,  where  its  armature  is  fixed  across  it,  and  the  other 
extended  to  the  left  towards  the  rollers. 

It  has  for  its  fulcrum  a  steel  cylinder,  fixed  across  its  centre, 
with  its  ends  in  sockets  in  the  frame  work.     It  is  held  to  the 

Eosition  by  the  spiral  spring,  extended  from  the  lower  end  of  a 
ar  fixed  in,  and  extended  down  from,  the  centre  of  the  fulcrum, 
and  thence  extended  back  towards  the  magnet,  and  made  fast, 
which,  by  its  facile  extension,  instantly  assents  to  the  action  of 
the  lever  with  its  pen  ;  and  as  quickly  withdraws  it. 

The  rollers  are  fixed  each  with  its  axis  in  the  firame  work,  one 
with  its  axis  on  a  level  with  the  lever,  the  other  with  its  axis 
over  the  line  of  the  periphery  next  the  lever  of  the  lower  roller. 

The  pen,  fixed  upon  this  end  of  its  lever,  and  projected  for-  ^ 
ward,  presents  its  point  upwards,  in  proximity  to  the  centre  of 
this  upper  roUer,  in  proper  direction  for  action  upon  the  paper 
in  its  transit  over  it,  when  cast  up  by  the  attraction,  down,  of 
the  other  end  of  the  magnet. 
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The  paper  is  gnided  from  above  this  upper  roller,  and  passed 
around  it,  and  between  the  two  rollers,  and  by  their  revolution 
is  drawn  forward  at  a  rate  suited  to  the  action  of  the  pen. 

There  is  around  each  roller,  under  the  paper  and  exactly 
opposite  the  pen,  a  narrow  groove  of  such  depth  that  the  pen 
point,  in  making  its  indentations  on  the  paper,  does  not  extend 
to  the  metal  of  the  roller,  whereby  its  point  is  preserved,  and 
the  line  of  characters  on  the  paper  is  kept  from  contact  with 
either  roller,  and  protected  from  being  dimmed  by  the  compres- 
sion of  the  paper,  in  its  transit  between  them.    . 

The  revolution  of  the  rollers  is  by  the  clock-work  on  the  left. 

The  rollers  having  been  put  in  motion,  the  electro-magnet 
charged,  the  armature  with  that  end  of  the  lever  attracted  down, 
and  the  other  cast  up,  the  pen  with  its  point  indents  a  character 
upon  the  paper,  and  the  magnet  discharged,  the  spiral  spring 
has  brought  down  the  pen,  and  holds  it  in  position  for  a  repeti-* 
tion  of  the  act 

But  we  will  return  to  the  signal  key,  or  correspondenti 
stationed  in  the  distant  office  whence  the  inteUigence  is  to  be 
transmitted,  and  follow  it  in  its  course  and  see  it  recorded. 

The  operator,  having  been  put  in  possession  of  th^  intelli« 
gence,  and  broken  the  circuit  in  the  lower  conductors  of  hia 
key,  and  thereby  made  his  signal  lever  a  conductor  of  the  maia 
circuit,  applies  his  hand  upon  the  signal  lever  and  presses  it 
down  upon  the  conductor  below,  the  main  circuit  is  instantly 
closed,  the  horseshoe  within  the  helices  of  this  main  circuit  is 
a  magnet,  the  armature  has  drawn  its  movable  lever  into  con- 
tact with  the  platina  point,  the  local  circuit  is  closed,  the  horse- 
shoe within  the  helices  of  this  circuit  is  an  electro-magnet,  the 
armature  of  the  pen  lever  is  upon  its  heels,  the  other  end  of  tho 
lever  has  cast  up  the  pen,  and  indented  an  intelligible  charactef 
upon  the  paper. 

The  operator's  hand  taken  off,  and  the  main  circuit  is  broken, 
the  receiver  within  it  is  not  a  magnet,  the  movable  lever  has 
been  withdrawn,  by  its  spring,  from  the  platina  point,  the  local 
circuit  is  broken,  the  register  magnet  is  no  longer  a  magnet,  and 
the  pen  has  been  sprung  down  from  the  paper,  and  stands  ready 
to  repeat  and  add  another  character  of  the  intelligence. 

The  operator's  hand  upon  his  lever,  and  another  character  is 
added.     And, 

These  are  the  characters  recorded,  and  how  they  are  read: 

m  —  is  A^  —  ---isB,---i8C,  —  --isD^-isE,-  — -F, is 

G, -.--is  H,--is  I, — . is  J,-*--  —  is  K, is  L, is 

M,  — -is  N,--is  O, is  P,- is  Q,  ---is  R,---is  S, — 

is  T,  --  —  is  U, is  V, is  W, -is  X,----is  Y, 

•--•isZ,  -•--is&,  and  such  is  the  alphabet 
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Then -is  1,  •-  — --ia  2,  ---— -is  3, is  4,  — 

—  — is  6,  -%*.-- is  6, *-  is  7, •-  is  8, — -- —  is  9, 

■  is  0 ;  Und  these  are  the  numerals. 

The  holding  down  the  lever  an  instant  indented  one  dot,  (-), 
the  holding  it  longer  made  a  dash  (-— )  of  a  length  correspond- 
ing to  the  time.  The  dots  were  maoe  at  distances  corresponding 
to  the  time  the  hand  was  held  off  the  lever.     And, 

This  is  the  Telegraph  and  its  operations  before  as. 

(Judge  Monroe  then  proceeded  to  examine  the  law  and  evi- 
dence upon  all  other  points  in  the  case,  and  then  passed  the 
following  decree.) 

Decree  of  the  Circuit  Comt,12tii  November,  1849. 

It  is  found  and  adjudged  by  the  court  that  the  letters-patent 
of  the  United  States  to  the  complainant,  Samuel  F.  B.  Morse, 
for  his  invention  of  a  new  ^vA  useful  improvement  in  the  mode 
of  communicating  information  by  sigtials,  by  the  application  of 
electro-magnetism,  originally  issued  June  20tb,  1840,  but  re- 
issued on  the  15th  day  of  January,  1846,  and  afterwards  finally 
reissued  on  the  13th  of  June,  1848,  in  their  bill  exhibited  and 
read  on  the  hearing  of  this  cause,  are  valid  and  effectual  acts  of 
tiie  government ;  and  that  the  complainants  are  thereby,  and  by 
Uie  assignments  by  them  in  their  bill  alleged,  vested  with  the 
exclusive  rights  thereby  granted*     And  ^ 

It  is  found  and  adjudged  by  the  court,  that  the  defendants 
have,  in  those  rights,  disturbed  the  complainants  as  in  their  bill 
alleged;  that  thev,  the  defendants,  after  the  grant  thereof  to  the 
patentee,  Samael  F.  B.  Morse,  and  his  assignments  to  his  co- 
complainants,  and  after  tiie  final  reissue  of  the  letters-patent 
above  mentioned,  did,  within  the  district  of  Kentucicy  ana  else- 
where, wrongfully  oonstract,  and  unlawfully  employ,  a  telegraph, 
consisting  of  combined  circuits  of  electricity,  worked  by  the 
motive  power  of  ^ectro-magnetism,  substantially  the  same  plan 
of  construction  and  principle  of  operation  with  the  telegraph  of 
the  said  Morse  in  his  letters-patent  described  and  specified ;  and 
by  which  intelligence,  which  was  in  one  station,  was,  by  the 
defendants,  transmitted  to  other  distant  stations,  by  making 
thereat  a  permanent  record  thereof  in  the  alphabetical  characters 
described  and  specified  in  the  letters-patent  to  the  said  Morse, 
and  did  thereby  violate  and  infringe  the  exclusive  rights  so 

S anted  by  the  United  States  to  him,  the  said  Samuel  F.  B. 
orse,  and  invested  in  the  complainants  as  above  found ;  and 
it  is  considered  that  the  injunction  heretofore  granted  herein 
was  rightfully  awarded  and  enforced. 

It  appears,  however,  by  the  document  itself,  read  by  the  com- 
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Slainants  among  their  proof,  that  the  patentee,  Samael  F.  B. 
forse,  had,  on  the  30th  day  of  October,  1838,  prior  to  the  issu- 
ing of  his  original  patent,  awarded  by  the  United  States  for  his 
original  invention,  obtained  of  the  government  of  France  a  pa- 
tent for  the  invention  of  his  Electro-Magnetic  Telegraph,  in 
principle  and  plan  of  constmction  the  same  with  that  described 
m  his  said  letters-patent  so  afterwards  obtained  of  the  United 
States.     And 

It  seems  to  the  court  that  the  exclusive  right  of  the  complain- 
ant, in  respect  to  hb  original  invention,  is  limited  by  this  fo- 
reign patent  to  the  term  of  fourteen  years  from  its  date. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  defend- 
ants, their  servants,  and  agents,  be,  and  they  are  hereby,  enjoined 
and  commanded  that  they,  and  each  of  them,  do  still  desist,  and 
shall  for  and  during  the  term  of  fourteen  years  from  the  30th 
day  of  October,  163o,  altogether  refrain,  from  all  and  every  use 
of  the  Electro-Magnetic  Telegraph,  which  the  complainants  in 
their  bill  charged  was,  by  the  deiendants,  employed  in  violation 
of  their  rights,  which,  in  its  several  forms  is  described  in  the 
proofs  of  the  cause,  and  denominated  by  the  witness  in  the  de- 

i)ositions,  and  by  defendant,  O'Reilly,  in  his  answer,  the  Co- 
umbian  Telegraph,  in  the  transmission  of  intelligence  which  is 
in  one  place  to  another  distant  place,  by  making  thereat  a  per- 
manent record  in  the  alphabetical  characters  in  the  patent  of 
Samuel  F.  B.  Morse  for  his  original  invention  specified;  or  by 
making  thereat,  with  the  action  of  the  instrument  which  would 
make  such  characters,  alphabetical  sounds,  and  out  of  them 
composing  such  characters  or  words  in  the  ordinary  alphabet; 
and  from  the  using  of  such  telegraph,  or  any  part  thereof  in  any 
other  mode,  in  violation  of  the  exclusive  rights  so  granted  by 
the  United  States  and  vested  in  the  complainants;  and  that  they 
shall,  for  and  during  the  said  term  of  fourteen  years,  refrain  from 
making,  constructing,  or  vending  to  be  used  within  the  district 
of  Kentucky,  any  other  telegraph  consisting  of  combined  circuits 
of  electricity,  worked  by  the  motive  power  of  electro-magnetism , 
on  the  plan  and  principle  of  the  Electro-Magnetic  Telegraph  of 
the  complainant,  Morse,  described  and  specified  in  his  letters- 
patent,  by  which  intelligence  shall  or  may  be  transmitted  by 
making,  in  the  mode  above  stated,  a  record  thereof  in  the  said 
alphabetical  characters  of  the  said  Samuel  F.  B.  Morse,  or  in  an 
alphabet  formed  on  the  same  plan  and  principle,  or  by  making 
in  such  mode  sounds,  whereof  such  characters  shall  or  may  be 
composed,  in  the  violation  and  infringement  of  the  exclusive 
right  of  the  complainants  as  they  are  above  adjudged. 

It  is  also  found  and  adjudged  by  the  court,  that  the  letters- 
patent  of  the  United  States  to  Samuel  F.  B.  Morse,  for  his  in- 
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vention  of  <*  a  new  and  useful  improvement  in  electro-magnetic 
telegraph,"  originally  issued  on  the  11th  day  of  April,  1846,  but 
afterwards  reissued  on  the  13th  of  June,  1848,  with  the  amended 
specifications  of  the  improvements  invented,  which  is  in  the  bill 
of  the  complainants  exhibited,  and  made  part  of  the  record  of 
this  cause,  is  a  valid  and  effectual  act  of  the  government;  and 
that  the  complainants  are  thereby,  and  by  the  assignments  in 
their  bill  alleged,  vested  with  the  exclusive  rights  thereby  grant- 
ed.    And 

It  is  found  and  adjudged,  that  the  defendants  have  disturbed 
the  complainants  in  these  their  exclusive  rights.  It  is  found 
that  the  defendants,  before  and  after  the  issuing  of  the  said  last 
mentioned  letters-patent  of  the  13th  June,  1848,  in  renewal  of 
the  said  former  patent,  did,  within  the  district  of  Kentucky  and 
elsewhere,  wrongfully  cause  to  be  construpted,  and  did  unlaw* 
fully  use  and  employ  as  a  part  of  the  Electro-Magnetic  Telegraph, 
denominated  the  Columbian  Telegraph,  an  instrument  denomi- 
nated by  them  the  mutator,  in  plan  of  construction,  principle  of 
operation,  and  in  the  purpose  accomplished  by  it,  substantially 
the  same  with  the  improvement  described  and  specified  in  the 
Baid  last  mentioned  letters-patent  to  the  complajnant,  Morse, 
which  consists  of  the  contrivance  called,  in  his  schedule  to  his 
patent,  the  receiving  magnet,  and  which  is  by  this  denomination 
described  and  specified  under  the  head  of  the  first  claim  of  the 
improvements  in  his  schedule.    And 

That  they  did,  in  like  manner,  cause  to  be  constructed,  and 
unlawfully  employ,  as  another  part  of  the  said  Columbia  Tele- 
graph, certain  other  apparatus  and  instruments  and  combina- 
tions thereof,  in  plan  of  construction,  principle  of  operation,  and 
purpose,  substantially  the  same  with  the  improvements  of  the 
register  invented  by  him,  the  said  Samuel  F.  B.  Morse,  and  in 
the  schedule  described  and  specified  as  the  third  thing  claimed 
by  him  as  his  invention,  consisting  of  the  combination  of  the 
point  of  the  pen  and  pen  lever,  with  the  grooved  roller  over 
which  the  paper  is  passed,  and  receives  the  indentations  of  his 
alphabetical  characters,  and  whereby  is  dispensed  with  the  use 
of  the  coloring  material,  as  specified  in  the  patent  for  the  original 
invention  of  the  telegraph,  first  above  mentioned,  issued  and 
bearing  date  January  15th,  1846..    And 

It  is  found  that  the  said  telegraph,  called  the  Columbia  Tele* 
graph,  containing  and  consisting  in  part  of  the  said  two  im* 
provements  of  the  said  Morse,  described  and  specified  in  bis 
said  last  mentioned  letters-patent,  was  by  the  defendants  em- 
ployed, before  and  after  the  last  issue  of  the  said  last  mentioned 
letters-patent,  within  the  district  of  Kentucky  and  elsewhere, 
in  the  transmission  of  intelligence  in  the  mode  above  mentioned| 
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in  violation  and  infringement  of  the  exclusive  right  bo  granted 
by  the  United  States  by  these  last  mentioned  letters-patent, 
and  held  by  the  complainants  as  by  them  alleged  and  by  the 
court  adjudged. 

It  is  therefore  ordered,  and  adjudged,  and  decreed,  that  the 
defendants,  their  servants  and  agents,  be  and  they  are  herebv 
enjoined  and  commanded  that  they  and  each  of  them  do  still 
desist,  and  shall  forever,  and  during  the  term  of  fourteen  years 
from  the  eleventh  day  of  April,  eighteen  hundred  and  forty-six, 
altogether  refrain  from  all  and  every  use  and  employment  of  the 
above-mentioned  telegraphic  instrmnents,  denominated  the  mu- 
tator, in  the  combination  with  the  other  above-described  instru- 
ments of  such  telegraph,  or  in  any  other  combination  on  the 
same  plan  and  principle,  in  the  transmission  of  intelligence  in 
the  district  of  Kentucky.    And 

That  they  do  still  desist,  and  for  and  during  the  said  term  of 
fohrteen  years,  refrain  from  all  and  every  such  emf^oyment  in 
the  transmission  of  inteUigence  within  the  district  of  Kentucky, 
of  the  above-mentioned  improvement  of  the  complainant,  Morse, 
in  the  register  of  his  telegraph,  whereby  is  accompUshed  the 
making  of  his  alphabetical  characters  before  mentioned,  describ« 
ed,  and  specifiea  by  indentation  instead  of  bv  coloring  matter, 
in  violation  of  the  exclusive  rights  of  complainants,  bv  them 
held  under  the  aforesaid  letters-patent  as  above  adjudged.   And 

That  the  defendants  shall,  for  and  during  the  said  term  of 
fourteen  years  from  the  said  eleventh  day  of  April,  eighteen 
hundred  and  forty-six,  refrain  from  constructing  or  vending  to 
be  emploved  in  such  transmission  of  intelligence,  within  the 
district  of  Kentucky,  any  of  the  above-mentioned  improvements, 
either  the  instrument  denominated  the  mutator,  the  improved 
register  of  said  Morse,  or  any  other  of  the  improvements  in  the 
Electro-Magnetic  Telegraph,  so  described  and  specified  in  said 
letters-patent  as  the  invention  of  the  said  Samuel  F.  B.  Morse, 
and  whereof  the  exclusive  right  is  granted  him ;  and  that  they 
shall  in  no  otherwise,  for  the  term  aforesaid,  violate,  or  in  any- 
wise infringe,  the  aforesaid  rights  of  the  complainants  within 
said  district  of  Kentucky.     And 

It  is  ordered,  that  the  complainants  may  have  the  proper  writs 
of  execution  on  what  is  above  decreed. 

(The  decree  then  went  on  to  provide  for  damages,  which  part 
is  omitted.) 

The  defendants  appealed  from  this  decree. 

The  cause  was  argued  in  this  court  by  Mr.  OiUet  and  Mr. 
Chase  for  the  appUants,  and  Messrs.  Campbell  and  Barding  of 
Fhiladdphia,  and  Mr.  Oifford  of  New  York  for  the  appell^s. 
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It  is  impossible  for  the  reporter  to  do  more  than  merely  stats 
the  positions  assumed  by  the  respective  counsel. 

The  counsel  for  the  appellants  contended 

First  Morse's  patent  of  1840  is  void,  because  it  runs  four* 
teen  years  from  the  date  of  its  issue,  instead  of  that  length  of 
time  from  the  date  of  his  French  patent 

Second.  In  construing  a  patent,  and  deciding  what  are  the 
inventions  patented  thereby,  the  summiuff  up  is  conclusive. 
Nothing  is  patented  but  what  is  expressly  daimed,  in  the  sum^ 
ming  up^  as  the  invention. 

SnftTol  What  is  described  in  a  patent  and  not  claimed,  whe- 
ther  invented  by  the  patentee  or  not,  is  dedicated  to  the  public, 
and  cannot  be  afterwards  claimed  as  a  part  of  his  patent,  in  a 
re-issue  or  otherwise. 

Fourth.  A  patent  void  in  part  is  void  in  whole,  except  when 
otherwise  provided  by  statute. 

Fifth.  An  invention  is  not  complete,  so  as  to  be  patentable, 
or  to  bar  the  obtaining  a  patent  by  another  inventor,  until  it  is 
perfected  and  adapted  to  use. 

Sixth.  Where  a  patent  is  for  a  combination  of  parts,  and  not 
for  the  different  parts  composing  the  combination,  the  use  of 
any  of  those  parts  less  than  the  whole  is  not  an  infrinffemeBt 

Seventh.  Morse's  patents  of  1846  and  1848  are  void,  because 
he  was  not  the  first  inventor  of  the  things  patented,  or  of  sub* 
stantial  and  material  parts  thereof. 

Eighth.  Morse's  reissued  patents,  dated  June  13,  1848,  are 
void,  because  he  has  not  shown  that  the  surrenderad  patents 
were  inoperative  or  invalid  for  defective  specification,  or  other- 
wise, so  as  to  confer  on  the  commissioner,  jurisdiction  to  make 
such  reissues.  The  surrendered  patents  being  set  out,  disprove 
any  such  jurisdiction. 

JfBnth.  The  patent  of  1840,  as  secondly  reissued,  is  void,  be* 
cause  the  commissioner  had  no  authority  to  accept  a  second 
surrender  and  make  a  second  reissue. 

Tenth.  Morse's  patent  of  1840,  as  secondly  reissued,  is  void, 
because  it  is  broader  than  the  invention  originally  patented. 

Ekventh.  Morse's  patent  of  1846  is  void, 

1.  Because  material  parts  of  it  had  been  known  and  in  pub* 
lie  use  before  his  application. 

The  first  claim  covers  the  inventions  for  connecting  circuits 
used  by  Davy,  Wheatstone,  and  Henry,  in  1837. 

2.  Because  the  same  was  described  by  Henry  in  Silliman's 
JoiBrnal,  and  in  the  London  Mechanics'  Magazine,  containing 
an  account  of  Davy's  invention ;  and  by  Vail,  in  giving  Morse's 
and  others. 

3.  Because  the  same  invention,  or  a  substantial  part  thereof^ 
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was  patented  by  Wheatstone,  Da^y  and  Morse  himself,  prior  to 
his  application  for  his  patent  of  1d46. 

This  first  claim  in  the  reissue  of  the  patent  of  1846|  is  the  same 
thing  as  the  fourth  claim  of  the  last  reissue  of  the  patent  of  1846. 

The  account  given  by  Henry  and  Moss  shows  that  Henry's, 
Wheatstone's,  and  Davy's,  were  the  same  as  Morse's  first  claim 
of  the  reissue  of  the  patent  of  1846. 

Twelfth.  Morse's  reissue  of  1846  is  void,  because  it  is  broader 
than  the  ori^al. 

1.  He  claims  the  employment  of  a  receiving  magpet,  or  its 
equivalent,  in  combination  with  a  short,  local,  independent  cir- 
cuit, having  a  register  magnet,  to  obtain  power. 

There  is  no  such  claim  m  the. original.  He  there  claimed  the 
invention  of  the  receiving  magnet,  or  refi^istering  contrivances, 
which  sustained  certain  relations,  as  would  enable  him  to  obtain 
power,  &c.,  without  mentioning  a  short,  local,  independent  cir- 
cuit He  now  claims  two  short  local  circuits.  The  claim  is  oxa- 
terially  enlarged. 

2.  His  third  claim  is  for  a  combination  which  includes  the 
pen  lever  or  "  its  equivalent,"  and  for  any  thing  over  which  pa- 
per may  be  passed  for  the  purpose  of  receiving  the  impression  ^ 
of  characters,  &c,  by  indentation  on  paper  and  other  fabrics, 
dispensing  with  coloring;  matter,  &c. 

Here  is  a  palpable  emargement  of  his  claim. 

3.  His  historical  recital  is  an  unauthorized  addition,  and  not 
necessary  to  perfect  his  specification. 

ThirteetUh.  The  surrender  and  reissue  on  account  of  a  defect- 
ive specification  authorizes  amendments  only,  and  not  changing 
the  specification  into  a  new  one,  nor  does  it  authorize  new  claims. 

Fourteenth.  In  the  second  reissue  of  the  letters  of  1840, 
Morse  patents  a  principle'  or  effect,  and  not  a  machine,  manu- 
facture, or  composition  of  matter,  or  an  improvement  upon 
either;  and  it  is  therefore  void. 

The  counsel  for  the  appellees  considered  the  patents  sepa- 
rately, viz. 

Patent  of  1840.     Reissued  1848. 

Patent  of  1846.    Reissued  1848. 

Patent  of  1840.    Reissued  1848. 

To  this  patent,  and  the  claim  under  it,  five  defences  are  pre- 
sented : 

It  is  alleged  by  the  appellants 

L  That  it  is  void  by  reason  of  an  alleged  error  in  date— 
(i.  e.  not  date  of  French  patent) 

^  II.  That  the  things  claimed  in  the  fifth,  the  sixth,  and  the, 
eighth  claims  are  not  patenteble. 
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III.  That  Morse  was  not  the  inventor  of  substantial  parts  of 
the  improvement  as  claimed. 

IV.  That  the  description  in  the  specification  is  insnfEbient. 

V.  That  the  appellants  do  not  infringe. 

(Each  one  of  these  heads  was  examined  separately.  The 
particali\r  attention  bestowed  by  the  conrt  to  the  following  head^ 
renders  the  insertion  of  the  view  oi  the  counsel  properr) 

IL  Are  the  5thj  6th,  and  8^  aaimt  PaieiUable  f 

1.  Of  the  5th  and  6th.  The  fifth,  is  a  claim  to  the  system 
of  signs,  composed  of  dots,  spaces^  and  horizontal  lines,  (suscep- 
tible of  being  variously  combined,  representing  numerals,  words, 
and  sentences,)  for  telegraphic  purposes ;  being  an  improved  in* 
stramentality  m  the  art  of  telegraphing  by  electricity  or  galvan- 
ism. 

The  sixth,  is  a  claim  to  the  art — consisting  of  the  marking  the 
signs,  composed  of  dots,  spaces,  and  horizontal  lines,  (susceptible 
of  being  variously  combined,  representing  numerals,  words,  and 
sentences,)  by  closing  and  breaking  a  mfvanic  circuit  more  or 
less  rapidly  for  telegraphing;  combined  with  machinery  to  re* 
coord  them. 

An  art  is  patentable  by  the  act  of  1836,  and  so  is  an  improve* 
ment  on  it  Whittemore  v.  Cutter,  1  OalL  478;  Phillips  on  Pti^ 
tents,  102,  110 ;  Kinj?  v.  Wheeler,  2  Bam.  &  Aid.  349;  Crane 
V.  Price,  Webster's  F.  C.  409;  Sch.  Bk.  v.  Kneass,  4  W.  C.  C. 
R.  9  and  12;  McClnnr  v.  Kingsland,  1  Howard^  204;  Curtis 
on  Patents,  sect  37;  French  v.  Rogers,  Opinion  Judges  Grier 
and  Kane ;  Pamphlet,  Kane,  J.,  Pa»er  v.  Hulme,  p.  7. 

The  art  is  distinct  from  the  means  employed  in  its  exercise; 
both  may  be,  and  under  this  patent  are,  patented. 
.    II.  Of  the  eighth  claim. 

This  claim  is  declaratory,  and  is  to  the  effect  that,  having  been 
the  first  to  conceive  and  carry  into  effect  a  plan  for  impnnting 
telegraphic  characters  bv  the  power  of  electro-mametism,  he 
negatives  the  idea  that  the  mere  instrumentalities  described  in 
his  patent  constitute  the  whole  of  the  invention  claimed  by 
him,  or  even  the  most  important  part  thereof,  or  that  he  intended 
to  surrender  to  the  pubhc  the  conception  he  bad  reduced  to 
practical  utility,  should  anybody  else  be  able  to  devise  other 
means  for  accomplishing  the  same  end,  by  the  use  of  the  same 
power,  but  claims  it  as  his  property. 

He  who  discovers  a  principle  and  devises  one  mode  by  which 
the  same  can  be  rendered  practicallv  usefal,  is  entitled  to  a  pa* 
tent  which  shall  protect  him  to  the  full  extent  of  his  invention 
and  against  all  other  devices  for  using  it 
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If  Morse,  therefore,  was  the  first  to  discover  that  the  power 
of  electro-magnetism  could  be  used  for  the  purpose  of  recording 
telegraphic  signs,  and  devised  one  practi(^  mode  for  using  it,' 
he  may,  by  a  general  daim,  secure  to  himself  the  right  of  so  ap* 
plying  it,  as  weU  as  the  particular  devices  by  which  he  did  so, 

London  Jour,  and  Rep.  Arts,  1850,  p.  130;  Jupe  v.  Pratt, 
Webster's  P.  C.  145,  146;  Forsyth's  Patent,  Webster's  P.  C. 
96,  97 ;  Crane  i;.  Price,  Webster's  P.  C.  409, 410 ;  Park  v.  Little^ 
3  Wash.  C.  a  Rep.  197. 

See  the  cases  collected  in  Lund  on  Patents,  Law  Lib.  Sept. 
1851,  p.  37,  illustrating  the  proposition  that  the  rights  of  the 
patentee  are  not  restricted  to  the  particular  application  or  em- 
bodiment of  his  invention,  but  extend  to  the  exclusion  of  other 
like  applications. 

Judge  Kane's  opinion,  Blanchard's  case ;  Fr.  Inst  Jour.  1847 ; 
and  Pamphlet^  Parker  t;.  Hulme,  Judge  Kane's  opinion. 

PaUtU  of  1846.    Reissued  1848. 

The  defences  suggested  by  the  appellants  to  this  patent  are, 
L  That  the  improvement  is  not  sufficiently  described,  and 
that  the  improvement  is  not  sufficiently  discriminated. 

II.  That  it  is  for  the  same  invention  that  was  patented  to 
Morse  in  the  patent  of  1840. 

III.  That  it  was  in  use  and  on  sale  with  patentee's  consenti 
before  his  application  for  a  patent 

IV.  That  Morse  was  not  the  inventor. 

As  to  the  4th  head,  the  counsel  for  the  appellees  contended 
that  the  following  list  was  shown  by  the  evidence  to  have  been 
invented  by  Morse : 

1.  He  was  the  first  person  who  employed  an  electro-magnet 
placed  in  a  long  circuit  for  telegraphic  purposes. 
.    2.  He  was  the  first  person  who  devised  suitable  machinery  for 
recording,  and  adapted  such  machinery  to  an  electro-magnet 
placed  in  a  long  galvanic  circuit 

3.  He  was  the  first  person  who  employed  an  electro-magnet 
placed  in  a  long  galvanic  circuit  to  open  and  close  another  long 
galvanic  circuit  for  telegraphic  purposes. 

4.  He  was  the  first  person  who  employed  an  electro-magnet 
placed  iu  a  long  galvanic  circuit,  to  open  and  close  a  short  local 
circuit  at  a  distance  for  telegraphic  purposes. 

5.  He  was  the  first  person  who  placed  in  the  course  of  a  long 
galvanic  circuit  at  various  distances  apart,  a  series  of  electro- 
magnets, to  open  and  close,  at  one  ana  the  same  time,  a  corre- 
sponding series  of  short  recording  circuits,  by  means  of  which 
arrangement  an  operator  at  one  station  could  simultaneously 
record  at  a  series  of  distant  telegraphic  stations. 
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*  6.  He  was  the  first  person  who  adapted  to  an  electro-magnet 
placed  in  a  long  galvanic  circuit,  suitable  machinery  for  record- 
ing the  establishment  and  duration  of  a  galvanic  current  through 
such  a  long  galvanic  current 

7.  He  was  the  first  person  who  devised  a  process  or  mode  of 
establishing  and  continuing  at  determinate  intervals  of  time  a 
galvanic  current  through  a  circuit  of  conductors,  and  of  record* 
ing  the  establishment  of  such  current  in  dots  and  lines. 

b.  He  was  the  first  person  who  devised  a  svstem  of  signs 
formed  of  the  combination  of  dots  and  lines,  and  so  applicable 
to  the  above  process  of  recording,  as  to  render  it  available  for 
repi^esenting  at  a  distance,  letters,  words,  and  sentences. 

9.  He  was  the  first  person  who  employed  electro-magnetism^ 
when  developed  in  the  manner  and  by  tne  means  specified,  to 
produce  distinguishable  signs  for  telegraphing. 
.  10.  He  was  the  first  person  who  adapted  to  an  electro-magnet 
a  lever  with  an  adjustable  reacting  spring,  and  adjustable  stops 
for  limiting  the  play  of  such  armature,  and  thus  formed  a  re- 
ceiving electro-magnet,  susceptible  of  nice  regulation  so  as  to 
operate  equally  with  the  varying  force  of  the  guvanic  currents  in 
a  long  or  main  circuit. 

11.  He  was  the  first  person  who  combined  such  an  electro- 
magnet in  a  long  circmt  with  a  short  recording  circuit,  to  be 
opened  and  closed  by  such  electro-magnet 
;  12.  He  was  the  firet  person  who  devised  and  constructed  an 
apparatus  or  machine  for  tislegraphing,  consisting  of  the  several 
following  parts,  sustaining  to  each  other  the  several  following  re- 
lations, and  performing  the  several  foUowing  functions  respect- 
ively : 


1.  A  xnain  circuit 


a.  A  main  battery 
series 


8.  Operating  keys 


i.  Aseriesofreceiy- 
ing  magnets 


(.  Acfjofting  screws 


which  con- 
sists of 


a  long  conductor  ex- 
tendinjc  through 


a  number  of  cups  ar- 
ranged along  the 
main  conductor, 


each  of 
which  con- 
sists of 

\ 


Doing  throuj 
▼eralstatioos, 


a  small  metaHo  lever, 


an  electro-magnet, 
with  lever,  and  re- 
acting spring, 


movable  screws  to 
regulate  force  of 
reacting  spring  and 
play  of  lever. 


the  ftano- to  transmit  the 
tion    of 
which  is 


galvanio 
current  throng  its 
whole  length  when- 
ever It  is  cfosed. 


to  supply  the  main  con- 
ductorwith  a  current 
sufBoient  to  work  the 
electro-magnets  in  its 
course. 

to  break  and  close  the 
main  circuit 

to  close  the  office  circuit 
when  a  cunent  passes 
through  the  main  oiiw 
cult 

to  render  receiving 
magnets  sensitive  to 
vaiying  firoe  of  main 
cuxrenti 
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e.  Oikeofaeaits 


7.  Office  battery 
.  series 


feMhof 
wliich 
Hof 


8.  Marking  appara- which  eon- 


tns 


t.  Begtotea 


10.  Ofifisma^wto 


11.  Certain  process 


IS.  A  systeni  of 
tiguk 


a  oiioiiit  of  oonQiio4tBO  Iqii^ 


sistsof 


tors  limited  to  each 
office^ 

a  certidn  xmmber  of 
Orore  cr^is  at  each 
statioB, 


a  fine  pointed  piece  of 
iron,  pen  lever,  and 
0Eoeved  rallBr, 

a  series  of  clock-work 
mowed  br  a  weight 
regulateabyafly, 

an  fltootn>-magp«t» 


in  establishing,  eon- 
tinning  ana  Inter- 
mpCing  a  galTanic 
current  through  the 
main  circuit  at  de> 
terminate  intervals, 

dots  and  lines  to  repre- 
sent the  ktten  of 
the  alphabet  and 
munenusi 


tion    of 
which  to 


to  tnuMBBit  tiM  pew«r 
to  mack  the  papes. 


to  generate  and  sup 
fneofBoecIreniti 
a  eairent  of  grsatsr 
force  than  the  mahi 
cironit  onzrent* 

to  indent  dots  and  Unei 
vpoD,  paper. 


to  more  uie  paper  nni* 
fbrmly  under  thfi 
point  of  the  pen. 

L  Toderelop  the  power 

by  which  the  pen 

marks  in  the  groovv 

of  aroDer. 

a.  To  produce  an^bla 

distinguishable  t       '~ 


to  reeord  dots  and  lines 
al  one  or  many  die- 
taut  statkuM  ai  tte 
win  of  a  distant 
opezatof* 

1.  When  appBed  to  ths 
xeeord,  to  render  sooh 
record  intelligible. 

%  When  applied  to  tfw 
BODuds  of  the  office 
magnet,  to  render 


gihie. 

13.  The  art  of  recording  dots  and  lines  at  a  distance  for 
telegraphing. 

(The  counsel  then  examined  the  question  of  infringement  of 
each  patenti  separately,  and  concluded  with  the  following :) 

The  AppeUanU  infringe  the  PatenU  of  1840  and  1846,  joiitf^ 

considered. 

It  is  proper  to  consider  the  claims  of  the  patents  together, 
and  in  connection  with  the  specifications  as  well  as  separatelji 
in  order  to  secure  the  real  invention  to  the  patentee. 

The  joint  effect  of  the  several  claims  of  the  first  patent,  apart 
fiK>m  the  specific  things  claimed  in  each,  makes  it  a  patent  also 
for  Morse's  new  art,  process,  and  system  of  telegraphing,  by 
recording  the  variable  duration  of  the  galvanic  current,  in  dots 
and  lines. 

The  second  patent  is  for  an  improvement  in  the  means  by 
which  that  art  was  carried  into  eflect 

The  two  together  constitute  the  art,  process,  system,  and 
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means  of  telegraphing  as  improved,  or,  in  other  words,  the 
Telegraph. 

This  whole  system  or  telegraph  so  jointly  considered,  as  used 
by  the  appellants,  in  all  its  main  features,  is  copied  from  that 
of  the  appellees.  That  it  is  so,  will  appear  from  the  following 
table,  showing  the  several  parts  of  the  apparatus  used  by  each, 
and  their  several  relations  and  functions. 

The  appellants  and  appellees  agree  in  employing  an  appara- 
tus fot  telegraphing,  consisting  of  the  foUowing  parts,  sustaining 
to  each  other  the  several  following  relations,  and  performing 
the  several  following  functions,  respectively  :-— 


1.  A  main  circnit, 


X  A  main  battery 
leriet, 


8.  Operating  keys, 

i.  A  series  of  receiv- 
ing magnets, 

6.  A^jiuting  screws, 


6.  Office  circnits, 


7.  Office  battery 
series, 


8.  A  pen  point,  pen 
lever,  and  grooVed 

*  lever, 

9.  Biters, 


10.  Office  magnets. 


which  con- 
sistBof 


each  of 
which  con- 
sists of 


long  conductor  ex- 
tending  thraogh 
several  stations, 


a  number  of  cups  ar- 
rankled  along  the 
mam  conductor. 


a  small  metallic  lever, 


an  electro-magnet, 
with  lever,  and  re 
acting  spring, 

movable  screws  to 
regulate  force  of  re- 
acting spring  and 
play  of  lever, 

circuit  of  conductors 
limited  to  each  of- 
fice, 

a  certain  number  of 
Grove  cups  at  each 
station, 


a  fine  pointed  piece 
of  iron,  lever  and 
grooved  roller, 

a  series  of  clock-work, 
moved  by  a  weight 
legnlatea  by  a  fly, 

an  electro-magnet. 


the  ftmc- to  transmit  the  galvanic 
tion    of     current  through   its 
which  is     whole  length,  when- 
ever it  is  closed. 

to  supply  the  main  con- 
ductor with  a  current 
sufficient  to  work  the 
electro-magnets  in  its 
course. 

to  break  and  close  the 
main  circuit 

to  close  the  office  circuit 
when  a  current  passes 
through  Tn**n  cLrcuit. 

to  render  receiving 
magnet  sensitive  to 
vaiying  force  of  main 
currents. 

to  transmit  the  power 
to  mark  the  paper. 


to  generate  and  supply 
me  office  circuit  wita 
a  current  of  greater 
force  than  the  main 
cbnsuit  cuiient 

to  indent  dots  and  lines 
upon  paper. 


to  move  the  paper  uni- 
formly under  the 
point  of  the  pen. 

1.  To  develop  the 

power  by  which  the 

pen  marks   in  the 

groove  of  a  roller. 

8.  To  produce  andiUe 

distinguishable  sounds. 
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U.  A  oertriii  pro 
cess, 


22.  A  system  of 
signs, 


irfiiehoen- 


in  6stiri)Hshfag't 
tfaraing  sna  inter- 
mptmg  a  gslTsnic 
current  throiiffh 
main  circuit  at  ae- 
tenninate  interrals, 

of  dots  and  lines  to 
represent  &e  letters 
of  the  alphabet  and 
nmnenls. 


oon-itbe    ftmo-ito  record 


tion    of 
which  b 


Idoteandl 
at  one  or  many  dis- 
tant stafcioDs,  at  Hba 
will  of  a  distani 
operator. 


L  When  applied  to  the 
record  to  render  siidi 
reoovdintBUigible. 

2.  When  applied  to  the 
sounds  «  the  offioe 
magnet,  to  render 
tfaoee  sounds  intelli* 
glble. 


Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
conrt 

In  proceeding  to  pronounce  judgment  in  this  case,  the  court 
is  sensible,  not  only  of  its  impoitBince,  but  of  the  difficulties 
in  some  of  the  questions  which  it  presents  for  decision.  The 
case  was  argued  at  .the  last  term,  and  continued  over  by  the  court 
for  the  purpose!  of, giving  it  a  more  deliberate  examination.  And 
since  the  continuano^,  iw^e  have  received  from  the  counsel  on 
both  sides  printed  arguj^ents,  in  which  all  of  the  questions  raised 
on  the  trial  Jbaj^e  beeu-folly  and  elaborately  discussed. 

The  appellants  take  (hree  grounds  of  defence.  In  the  first 
placed  they  denj^t^atfrqfessor  Morse,  was  the  first  and  original 
inventpr-ef  the  Electro^Magnetic  Telegraphs  described  in  his  two 
reissued  p^teo^  pf  1848.  Secondly,  they  insist  that  if  he  was 
the  original  inventor,  the  patents  under  which  he  claims  have 
not  been  issued  conformably  to  the  acts  of  Congress,  and  do 
not  confer  on  him  the  right  to  the  exclusive  use.  And  thirdly, 
if  these  two  propositions  are  decided  against  them,  they  insm 
that  the  Telegraph  of  O'Reilly  is  substantially  difierent  from  that 
of  Professor  Morse,  and  the  use  of  it,  therefore,  no  infringement 
of  his  rights. 

In  determining  these  questions  we  shall,  in  the  first  instance, 
eonfine  our  attention  to  the  patent  which  Professor  Morse  ob- 
tained in  1840,  and  which  was  reissued  in  1848.  The  main  dis- 
pute between  the  parties  is  upon  the  validity  of  this  patent ; 
and  the  decision  upon  it  will  dispose  of  the  chief  points  in  con- 
troversy in  the  other. 

In  relation  to  the  first  point,  (the  originality  of  the  inventioni) 
many  witnesses  have  been  examined  on  both  sides. 

It  is  obvious  that,  for  some  years  before  Professor  Morse  made 
his  invention,  scientific  men  in  different  parts  of  Europe  were 
earnestly  engaged  in  the  same  pursuit  JSlectro-magnetism  it- 
self was  a  recent  discovery,  and  opened  to  them  a  new  and  un- 
explored field  for  their  labors,  and  minds  of  a  high  order  were 
engaged  in  developing  its  power  and  the  purposes  to  which  it 
might  be  applied. 
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Professor  Henry,  of  the  Smithsonian  Institute,  states  in  his 
testimony  that,  prior  to  the  winter  of  1819-20,  an  electro-mag- 
netic telegNtph-— that  is  to  sa^,  a  telegraph  operating  by  the 
combined  infiaence  of  electricity  and  magnetism  —  was  not 
possible ;  that  the  scientific  principles  on  which  it  is  founded 
were  until  then  unknown;  and  that  the  first  fact  of  electro- 
magnetism  was  discovered  by  Oersted,  of  Copenhagen,  in  that 
winter,  and  was  widely  published,  and  the  account  everywhere 
received  with  interest 

He  also  gives  an  account  of  the  various  discoveries,  subse- 
quently made  from  time  to  time,  by  different  persons  in  different 
places,  developing  its  properties  and  powers,  and*  among  them 
his  own.  He  commenced  his  researches  in  1828,  and  pursued 
them  with  ardor  and  success,  from  that  time  until  the  telegraph  ' 
of  Professor  Morse  was  established  and  in  actual  operation. 
And  it  is  due  to  him  to  say  that  no  one  has  contributed  more 
to  enlarge  the  knowledge  of  electro-magnefujm^gid  to  lay  the 
foundations  of  the  great  invention  o^j^R^|j|^^94|^a!king, 
than  the  professor  himself.  ^ 

It  is  unnecessary,  however,  to  give 
enumerated  by  him  -—  either  his  own 
it  appears  from  his  testimony  that  ver 
made  by  Oersted,  it  was  believed  by^ 
newly-aiscovered  power  might  be  used^ 

fence  to  distant  places.  And  before  "  ^  _ 
msj  one  of  the  most  successful  cultivators  oPpEysical  science, 
proposed  to  the  French  Academy  a  plan  for  that  purpose.  But 
tiis  project  was  never  reduced  to  practice.  And  the  discovery 
made  by  Barjow,  of  the  Royal  Military  Academy  of  Woolwich, 
England,  in  1825,  that  the  galvanic  current  greatly  diminished 
in  power  as  the  distance  increased,  put  at  rest,  for  a  time,  all  at^ 
jbempts  to  construct  an  electro-magnetic  telegraph.  Subsequent 
discoveries,  however, revived  the  hope ;  and  in  the  year  1832,  when 
Professor  Morse  appears  to  have  devoted  himself  to  the  subject, 
the  conviction  was  general  among  men  of  science  everywhere 
that  the  object  could,  and  sooner  or  later  would  be,  accomplished. 
The  great  difficulty  in  their  way  was  the  fact  that  the  gal- 
vanic current,  however  strong  in  the  beginning,  became  gradu- 
ally weaker  as  it  advanced  on  t)ie  wire ;  and  was  not  strong 
enoagh  to  produce  a  mechanical  effect,  after  a  certain  distance 
had  teen  traversed.  But,  enconraeed  by  the  discoveries  which 
were  cnade  from  time  to  time,  and  strong  in  the  belief  that  an 
electro-magnetic  telegraph  was  practicable,  many  eminent  and 
scientific  men  in  Europe,  as  well  as  in  this  country,  became 
deeply  engaged  in  endeavoring  to  surmount  what' appeared  to 
be  the  chief  obstacle'  to  its   success.     And  in  this  state  of 
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things  it  oaght  not  to  be  a  matter  of  surprise  that  fotur  differeDt 
magnetic  telegraphs,  purporting  to  have  overcome  the  difficulty, 
should  be  invented  and  made  public  so  nearly  at  the  same  time 
that  each  has  claimed  a  priority ;  and  that  a  dose  and  careful 
scrutiny  of  the  facts  in  each  case  is  necessary  to  decide  between 
them.  The  inventions  were  so  nearly  simultaneous,  that  neither 
inventor  can  be  justly  accused  of  having  derived  any  aid  £rom 
the  discoveries  of  the  other. 

One  of  these  inventors,  Doctor  Steinhiel,  of  Munich,  in  Get" 
many,  communicated  his  discovenr  to  the  Academy  of  Science 
in  Paris,  on  the  19th  of  July,  183o,  and  states,  in  his  communi- 
cation,  that  it  had  been  in  operation  more  than  a  year. 

Another  of  the  European  inventors.  Professor  Wheatstone, 
of  London,  in  the  month  of  April,  1837,  explained  to  Professors 
Henry  and  Bache,  ^ho  were  then  in  London,  his  plan  of  an 
electro-magnetic  telegraph,  and  exhibited  to  them  his  method 
of  bringing  into  action  a  second  galvanic  circuit,  in  order  to 

Erovide  a  remedy  for  the  diminution  of  force  in  a  long  circuit; 
ut  it  appears,  by  the  testimony  of  Professor  Gkde,  that  the  pa- 
tent to  Wheatstone  and  Cooke  was  not  sealed  until  January  21, 
1840,  and  their  specification  was  not  filed  until  the  21st  of  July 
in  the  same  year ;  and  there  is  no  evidence  that  any  description 
of  it  was  published  before  1839. 

The  remaining  European  patent  is  that  of  Edward  Davy. 
His  patent,  it  appears,  was  sealed  on  the  4th  of  July,  1838,  but 
his  specification  was  not  filed  until  January  4, 1839 ;  and  when 
these  two  English  patents  are  brought  into  competition  with 
that  of  Morse,  they  must  take  date  from  the  time  of  filing  their 
respective  specifications.  For  it  must  be  borne  in  mind  that, 
as  the  law  then  stood  in  England,  the  inventor  was  allowed  six 
months  to  file  the  description  of  his  invention  after  his  patent 
was  sealed ;  while,  in  this  country,  the  filing  of  the  specification 
is  simultaneous  with  the  application  for  patents. 

The  defendants  contend  that  all,  or  at  least  some  one  of  these 
European  telegraphs,  were  invented  and  made  public  before  the 
discovery  claimed  by  Morse ;  and  that  the  process  and  method 
by  which  he  conveys  intelligence  to  a  distance  is  substantially 
the  same,  with  the  exception  only  of  its  capacity  for  impress* 
ing  upon  paper  the  marks  or  signs  described  in  the  alphabet  he 
invented. 

Waiving,  for  the  present,  any  remarks  upon  the  identity  or 
similitude  of  these  inventions,  the  court  is  of  opinion  that  the 
first  branch  of  the  objection  cannot  be  maintained,  and  that 
Morse  was  the  first  and  original  inventor  of  the  telegraph  de- 
scribed in  his  specification,  and.  preceded  the  three  European 
inventions  relied  on  by  the  defendants. 
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The  evidence  is  full  and  clear  that,  when  he  was  returning 
from  a  visit  to  Europe,  in  1832,  he  was  deeply  engaged  upon 
this  subject  during  the  voyage ;  and  that  the  process  and  means 
were  so  far  developed  and  arranged  in  his  own  mind,  that  be 
was  confident  of  ultimate  success.  It  is  in  proof  that  he  pur- 
sued these  investigations  with  unremitting  ardor  and  industry, 
interrupted  occasionally  bv  pecuniary  embarrassments ;  and  we 
think  tnat  it  is  established,  by  the  testimony  of  Professor  Gale 
and  others  that,  early  in  the  spring  of  1837,  Morse  had  invented 
his  plan  for  combining  two  or  more  electric  or  galvanic  circuits, 
with  independent  batteries  for  the  purpose  of  overcoming  the 
diminished  force  of  electro-magnetism  in  long  circuits,  although 
it  was  not  disclosed  to  the  witness  until  afterwards ;  and  that 
there  is  reasonable  ground  for  believing  that  he  had  so  far  com- 
pleted his  invention,  that  the  whole  process,  combination,  pow- 
ers, and  machinery,  were  arranged  in  his  mind,  and  that  the  de- 
iay  in  bringing  it  out  arose  from  his  want  of  means.  For  it 
required  the  highest  order  of  mechanical  skill  to  execute  and 
adjust  the  nice  and  delicate  work  necessary  to  put  the  telegmpb 
into  operation,  and  the  slightest  error  or  defect  would  have  been 
fatal  to  its  success.  He  had  not  the  means  at  that  time  to  pro- 
cure the  services  of  workmen  of  that  character ;  and  without 
their  aid  no  model  could  be  prepared  which  would  do  justice  to 
his  invention.  And  it  moreover  required  a  large  sum  of  money 
to  procure  proper  materials  for  the  work.  He,  however,  filed 
his  caveat  on  the  6th  of  October,  1837,  and,  on  the  7th  of  April, 
1838,  applied  for  his  patent,  accompanying  his  application  with 
%  specification  of  his  invention,  ana  describing  the  process  and 
means  used  to  produce  the  effect  It  is  true  that  O'Reilly,  in 
his  answer,  alleges  that  the  plan  by  which  he  now  combines 
two  or  more  galvanic  or  electric  currents,  with  independent 
batteries,  was  not  contained  in  that  specification,  but  discovered 
and  interpolated  afterwards;  but  there  is  no  evidence  what- 
ever to  support  this  charge.  And  we  are  satisfied,  from  the 
testimony,  that  the  plan,  as  it  now  appears  in  his  specification, 
had  then  been  invented,  and  was  actually  intended  to  be  de- 
scribed. 

With  this  evidence  before  us,  we  think  it  is  evident  that  the 
invention  of  Morse  was  prior  to  that  of  Steinheil,  Wheatstone, 
or  Davy.  The  discover  of  Steinheil,  taking;  the  time  which 
he  himself  gave  to  the  French  Academy  of  Science,  cannot  be 
understood  as  carrying  it  back  beyond  the  months  of  May  or 
June,  1837.  And  that  of  Wheatstone,  as  exhibited  to  Profes- 
sors Henry  and  Bache,  goes  back  only  to  April  in  that  year. 
And  there  is  nothing  in  the  evidence  to  carry  back  the  invention 
of  Davy  beyond  the  4th  of  January,  1839,  when  his  specifica- 
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tion  was  filed,  except  a  publication  said  to  have  been  made  in 
the  London  Mechanics'  Magazine,  January  20,  1838 ;  and  the 
invention  of  Morse  is  justly  entitied  to  take  date  from  early  in 
the  spring  of  1837.  And  in  the  description  of  Davy's  inven- 
tion, as  given  in  the  publication  of  January  20, 1838,  there  is 
nothing  specified  which  Morse  could  have  borrowed ;  and  we 
have  no  evidence  to  show  that  his  invention  ^ver  was  or  could 
be  carried  into  successful  operation. 

In  relation  to  Wheatstone,  there  would  seem  to  be  some  dis- 
crepancy in  the  testimony.  According  to  Professor  Gale's  tes- 
timony, as  before  mentioned,  the  specification  of  Wheatstone 
and  Cook  was  not  filed  until  July  21, 1840,  and  his  informa- 
tion is  derived  from  the  London  Journal  of  Arts  and  Sciences. 
But  it  appears,  by  the  testimony  of  Edward  F.  Barnes,  that  this 
telegraph  was  in  actual  operation  in  1839.  And,  in  the  case  of 
the  Electric  Telegraph  Company  v.  Brett  &  Little,  10  Common 
Pleas  Reports,  by  Scott,  his  specification  is  said  to  have  been 
filed  December  12, 1837.  But  if  the  last-mentioned  date  is  taken 
as  the  true  one,  it  would  not  make  his  invention  prior  to  that  of 
Morse.  And  even  if  it  would,  yet  this  case  must  be -decided  by 
the  testimony  in  the  record,  and  we  cannot  go  out  of  it,  and 
take  into  consideration  a  fact  stated  in  a  book  of  reports. 
Moreover,  we  have  noticed  this  case  merely  because  it  has  been 
pressed  into  the  argument.  The  appellants  do  not  mention  it 
m  their  answer,  nor  put  their  defence  on  it.  And  if  the  evi- 
dence of  its  priority  was  conclusive,  it  would  not  avail  them 
in  this  suit.  For  they  cannot  be  allowed  to  surprise  the  pa- 
tentee by  evidence  of  a  prior  invention,  of  which  they  gave 
him  no  notice. 

But  if  the  priority  of  Morse's  invention  was  more  doubtful, 
and  it  was  conceded  that  in  fact  some  one  of  the  European  in« 
ventors  had  preceded  him  a  few  months  or  a  few  weeks,  it  would 
not  invalidate  his  patent.  The  act  of  Congress  provides  that, 
when  the  patentee  believes  himself  to  be  the  first  inventor,  a 
previous  discovery  in  a  foreign  country  shall  not  render  his 
patent  void,  unless  such  discovery,  or  some  substantial  part 
of  it,  had  been  before  patented,  or  described  in  a  printed  publi- 
cation. 

Now,  we  suppose  no  one  will  doubt  that  Morse  believed  him- 
self to  be  the  original  inventor,  when  he  applied  for  his  patent 
in  April,  1838.  Steinheil's  discovery  does  not  appear  to  have 
been  ever  patented,  nor  to  have  been  described  in  any  print- 
ed publication  until  July  of  that  year.  And  neither  of  the 
English  inventions  ^fe  shown  by  the  testimony  to  have  been 
patented  until  after  Morse's  application  for  a  patent,  nor  to 
have  been  so  described  in  any  previous  publication  as  to  eox- 
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brace  any  substantial  part  of  his  invention.  And  if  his  appli- 
cation for  a  patent  was  made  under  such  circumstances,  the 
patent  is  good,  even  if  in  point  of  fact  he  was  not  the  first  in- 
ventor. 

In  this  view  of  the  subject}  it  is  unnecessary  to  compare  the 
telegraph  of  Morse  with  these  European  inventions,  to  ascertain 
whether  they  are  substantially  the  same  or  not*  If  they  were 
the  same  in  every  particular,  it  would  not  impair  his  rights. 
But  it  is  impossible  to  examine  them,  and  look  at  the  process 
and  the  machinery  and  results  of  each,  so  far  as  the  facts  are  / 
before  us,  without  perceiving  at  once  the  substantial  and  essen- 
tial difference  between  them  and  the  decided  superiority  of  the 
one  invented  by  Professor  Morse. 

Neither  can  the  inquiries  he  made,  or  the  information  or  ad- 
vice he  received,  from  men  of  science  in  the  course  of  his  re- 
searches, impair  his  right  to  the  character  of  an  inventor.  No 
invention  can  possibly  be  made,  consisting  of  a  combination  of 
different  elements  of  power,  without  a  thorough  knowledge  of 
the  properties  of  each  of  them,  and  the  mode  in  which  they 
operate  on  each  other*  And  it  can  make  no  difference,  in  this 
respect,  whether  he  derives  his  information  firom  books,  or  from 
conversation  with  men  skilled  in  the  science.  If  it  were  other- 
wise, no  patent,  in  which  a  combination  of  different  elements 
is  used,  could  ever  be  obtained.  For  no  man  ever  made  such 
an  invention  without  having  first  obtained  this  information, 
unless  it  was  discovered  by  some  fortunate  accident.  And  it  is 
evident  that  such  an  invention  as  the  Electro-Magnetic  Tele? 
graph  could  never  have  been  brought  into  action  without  it. 
For  a  very  high  degree  of  scientific  knowledge  and  the  nicest 
skill  in  the  mechanic  arts  are  combined  in  it,  and  were  both 
necessary  to  bring  it  into  successful  operation.  And  the  fact 
that  Morse  sought  and  obtained  the  necessary  information  and 
counsel  from  the  best  sources,  and  acted  upon  it,  neither  im- 
pairs his  rights  as  an  inventor,  nor  detracts  firom  his  merits. 

B.egarding  Professor  Morse  as  the  first  and  original  inventor 
of  the  Telegraph,  we  come  to  the  objections  which  have  been 
made  to  the  validity  of  his  patent. 

We  do  not  think  it  necessary  to  dwell  upon  the  objections . 
taken  to  the  proceedings  upon  which  the  first  patent  was  issued, 
or  to  the  additional  specifications  of  the  reissued  patent  of 
1848.  In  relation  to  the  first,  if  there  was  any  alteration  at 
the  suggestion  of  the  commissioner,  it  appears  to  have  been  a 
matter  of  form,  rather  than  of  substance ;  and,  as  rerards  the 
second,  there  is  nothing  in  the  proof  or  on  the  face  of  the  reis- 
sued patent  to  show  that  the  invention  therein  described  is  not 
the  same  with  the  one  intended  to  be  secured  by  the  original 
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patent  It  was  reissued  by  the  proper  lawful  authority ;  and  it 
was  the  duty  of  the  commissioner  of  patents  to  see  that  it  did 
not  cover  more  than  the  original  invention.  It  must  be  pre* 
sumed,  therefore,  that  it  does  not,  until  the  contrary  appears. 
Variations  from  the  description  given  in  the  former  specifica- 
tion do  not  necessarily  imply  that  it  is  for  a  different  discovery. 
The  right  to  surrender  the  old  patent,  and  receive  another  in  its 
place,  was  given  for  the  purpose  of  enabling  the  patentee  to 
give  a  more  perfect  description  of  his  invention,  when  any 
mistake  or  oversight  was  committed  in  his  first*  It  necessarily, 
therefore,  varies  from  it  And  we  see  nothing  in  the  reissued 
patent  that  may  not,  without  proof  to  the  contrary,  be  regarded 
as  a  more  careful  description  than  the  former  one,  explaining 
more  fully  the  nice  and  delicate  manner  in  which  the  different 
elements  of  power  are  arranged  and  combined  together  and  act 
upon  one  another,  in  order  to  produce  the  effect  described  ia 
the  specification.  Nor  is  it  void  because  it  does  not  bear  the 
same  date  with  his  French  patent    It  is  not  necessary  to  in- 

Juire  whether  the  application  of  Professor  Morse  to  the  Patent 
)ffice,  in  1838,  before  he  went  to  France,  does  or  does  not  ex- 
empt hb  patent  from  the  operation  of  the  act  of  Congress ^upon 
this  subject  For,  if  it  should  be  decided  that  it  does  not  ex- 
empt it,  the  only  effect  of  that  decision  would  be  to  limit  the 
monopoly  to  fourteen  years  from  the  date  of  the  foreign  patent 
And,  in  either  case,  the  patent  was  in  friU  force  at  the  time  the 
injunction  was  granted  bv  the  Circuit  Couri^  and  when  the  pre- 
sent appeal  stood  regularly  for  hearing  in  this  court 

And  this  brings  us  to  the  exceptions  taken  to  the  specifica^ 
tion  and  claims  of  the  patentee  in  the  reissued  patent  of  1848. 

We  perceive  no  well*founded  objection  to  the  description 
which  is  given  of  the  whole  invention  and  its  separate  parts,  nor 
to  his  right  to  a  patent  for  the  first  seven  inventions  set  forth  in 
the  specification  of  his  claims.  The  difficulty  arises  on  the  eighth. 

It  is  in  the  following  words : 

*<  Eighth.  I  do  not  propose  to  limit  myself  to  the  specific 
machinery  or  parts  of  machinery  described  in  the  foregoing  spe- 
cification and  claims ;  the  essence  of  my  invention  being  the 
use  of  the  motive  power  of  the  electric  or  galvanic  current,  which 
I  call  electro-mametism,  however  developed  for  marking  or 
printing  intelligible  characters,  signs,  or  letters,  at  any  distancesi 
being  a  new  application  of  that  power  of  which  I  claim  to  be 
tiie  first  inventor  or  discoverer." 

It  is  impossible  to  misunderstand  the  extent  of  this  claim. 
He  claims  the  exclusive  right  to  every  improvement  where  the 
motive  power  is  the  electric  or  galvanic  cuirent,  and  the  result 
is  the  marking  or  printing  intelligible  characters,  signs,  or  letters 
at  a  distance. 
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If  this  claim  can  be  maintained,  it  matters  not  by  what  pro* 
cess  or  machinery  the  result  is  accomplished.  For  aught  that 
we  now  know  some  future  inventor,  in  the  onward  march  of 
science,  may  discover  a  mode  of  writing  or  printing  at  a  distance 
by  means  of  the  electiic  or  galvanic  current,  without  using  any 
part  of  the  process  or  combination  set  forth  in  the  plaintiff's  spe- 
cification.  His  invention  may  be  less  complicated-— less  liable 
to  get  out  of  order  —  less  expensive  in  construction,  and  in  its 
operation.  But  yet  if  it  is  covered  by  this  patent  the  inventor 
could  not  use  it,  nor  the  public  have  the  benefit  of  it  without 
the  permission  of  this  patentee. 

Nor  is  this  all,  while  he  shuts  the  door  against  inventions  of 
other  persons,  the  patentee  would  be  able  to  avail  himself  of 
new  discoveries  in  the  properties  and  powers  of  electro-mag- 
netism which  scientific  men  might  bring  to  light  For  he  says 
he  does  not  confine  his  claim  to  the  machinery  or  parts  of  ma- 
chinery, which  he  specifies ;  but  claims  for  himself  a  monopoly 
in  its  use,  however  developed,  for  the  purpose  of  printing  at  a 
distance.  New  discoveries  in  physical  science  may  enable  him 
to  combine  it  with  new  agents  and  new  elements,  and  by  that 
means  attain  the  object  in  a  manner  superior  to  the  present  pro- 
cess  and  altogether  different  from  it  And  if  he  can  secure  the 
exclusive  use  by  his  present  patent  he  may  vary  it  with  every  new 
discovery  and  aevelopment  of  the  science,  and  need  place  no  de- 
scription of  the  new  manner,  process,  or  machinery,  upon  the  re- 
coras  of  the  patent  office.  And  when  his  patent  expires,  the  public 
must  applv  to  him  to  learn  what  it  is.  In  fine  he  claims  an  ex- 
clusive right  to  use  a  manner  and  process  which  he  has  not  de- 
scribed and  indeed  had  not  invented,  and  therefore  could  not 
describe  when  he  obtained  his  patent  The  court  is  of  opinion 
that  the  claim  is  too  broad,  and  not  warranted  by  law. 

No  one,  we  suppose  will  maintain  that  Fulton  could  have 
taken  out  a  patent  for  his  invention  of  propelling  vessels  by 
steam,  describing  the  process  and  machinery  he  used,  and  claim- 
ed under  it  the  exclusive  right  to  use  the  motive  power  of 
steam,  hpwever  developed,  for  the  purpose  of  propelling  vessels. 
It  can  hardly  be  supposed  that  under  such  a  patent  he  could 
have  prevented  the  use  of  the  improved  machinery  which  science 
has  since  introduced ;  although  the  motive  power  is  steam,  and 
the  result  is  the  propulsion  of  vessels.  Neither  could  the  man 
who  first  discovered  that  steam  might,  by  a  proper  arrangement 
of  machinery,  be  used  as  a  motive  power  to  grind  corn  or  spin 
cotton,  claim  the  right  to  the  exclusive  use  of  steam  as  a  motive 
power  for  the  purpose  of  producing  such  effects. 

Again,  the  use  of  steam  as  a  motive  power  in  printing-presses 
is  comparatively  a  modem  discovery.     Was  the  first  inventor 
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of  a  machine  or  process  of  this  kind  entitled  to  a  patent,,  giving 
him  the  exclusive  right  to  use  steam  as  a  motive  power,  how 
ey«^.r  developed,  for  the  purpose  of  marking  or  printing  intelligible 
characters?  Could  he  have  prevented  the  use  of  any  other 
press  subsequently  invented  where  steam  was  used  ?  Yet  so 
far  as  patentable  rights  are  concerned  both  improvements  must 
stand  on  the  same  principles.  Both  use  a  known  motive  power 
to  print  intelligible  ma^s  or  letters ;  and  it  can  make  no  dif- 
ference in  their  legal  rights  under  the  patent  laws,  whether  the 
printing  is  done  near  at  hand  or  at  a  distance.  Both  depend 
for  success  not  merely  upon  the  motive  power,  but  upon  the 
machinery  with  which  it  is  combined.  And  it  has  never,  we  be- 
lieve, been  supposed  by  any  one,  that  the  first  inventor  of  a 
steam  printing-press,  was  entitied  to  the  exclusive  use  of  steami 
as  a  motive  power,  however  developed,  for  marking  or  printing 
intelligible  characters. 

Indeed,  the  acts  of  the  patentee  himself  are  inconsistent  with 
the  claim  made  in  his  behal£  For  in  1846  he  took  out  a  patent 
for  his  new  improvement  of  local  circuits,  by  means  of  which 
intelligence  could  be  printed  at  intermediate  places  along  the 
main  line  of  the  telegraph ;  and  he  obtained  a  reissued  patent 
for  this  invention  in  I84o.  Yet  in  this  new  invention  the  elec- 
tric or  galvanic  current  was  the  motive  power,  and  writing  at  a 
distance  the  effect  The  power  was  undoubtedly  developed,  by 
new  machinery  and  new  combinations.  But  if  his  eighth  daim 
could  be  sustained,  this  improvement  would  be  embraced  by 
bis  first  patent  And  if  it  was  so  embraced,  his  patent  for  thie 
local  circuits  would  be  illegal  and  void.  For  he  could  not  take 
out  a  subsequent  patent  for  a  p<»rtion  of  his  first  invention,  and 
thereby  extend  his  monopoly  beyond  the  period  limited  by  law« 

Many  cases  have  been  referred  to  in  the  argument,  which 
have  been  decided  upon  this  subject,  in  the  English  and  Ameri;- 
can  courts.  We  shall  speak  of  those  only  which  seem  to  be 
odhsidered  as  leading  ones.  And  those  most  relied  on,  and 
pressed  upon  the  couit,  in  behalf  of  the  patentee,  are  the  cases 
which  arose  in  England  upon  Neilson's  patent  for  the  introduc- 
tion of  heated  air  betweed  the  blowing  apparatus  and  the  fur- 
nace in  the  manufacture  of  iron* 

The  leading  case  upon  this  patent,  is  that  of  Neilson  and 
others  t;.  Harford  and  others  in  the  English  Ck>urt  of  Exchequer. 
It  was  elaborately  argued  and  appears  to  have  been  carefully 
considered  by  the  court    The  case  was  this : 

Neilson,  in  his  specification,  described  his  invention  as  one  for 
the  improved  application  of  air  to  produce  heat  in  fires,  forges, 
and  furnaces,  where  a  blowing  apparatus  is  required.  And  it 
was  to  be  applied  as  follows :    Thd  blast  or  current  of  air  pro- 
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daced  by  the  blowing  apparatus  was  to  be  passed  from  it  into 
an  air-vessel  or  receptacle  made  sufficiently  strong  to  endure  the 
blast ;  and  through  or  from  that  vessel  or  receptacle  by  means 
of  a  tube,  pipe,  or  aperture  into  the  fire,  the  receptacle  be  kept 
artificially  heated  to  a  considerable  temperature  by  heat  ester* 
nally  applied.  He  then  described  in  rather  general  terms  the 
manner  in  which  the  receptacle  might  be  constructed  and  heat* 
ed,  and  the  air  conducted  through  it  to  the  fire :  stating  that  the 
form  of  the  receptacle  was  not  material,  nor  the  manner  of  ap- 
plying heat  to  it.  In  the  action  above-mentioned  for  the  infringe* 
ment  of  this  patent,  the  defendant  among  other  defences  insist* 
ed — that  the  machinery  for  heating  the  air  and  throwing  it  hot 
into  the  furnace  was  not  sufficiently  described  in  the  specifica- 
tion, and  the  patent  void  on  that  account  —  and  also,  that  a 
patent  for  throwing  hot  air  into  the  furnace,  instead  of  cold,  and 
thereby  increasing  the  intensity  of  the  heat,  was  a  patent  for  a 
principle,  and  that  a  principle  was  not  patentable.  • 

Upon  the  first  of  these  defences,  the  jury  found  that  a  man  of 
ordinary  skill  and  knowledge  of  the  subject,  looking  at  the  spe^ 
cification  alone,  could  construct  such  an  apparatus  as  would  be 
productive  of  a  beneficial  result,  sufficient  to  make  it  worth  while 
to  adapt  it  to  the  machinery  in  all  cases  of  forges,  cupolasi  and 
furnaces,  where  the  blast  is  used. 

And  upon  the  second  ground  of  defence.  Baron  Parke,  who 
delivered  the  opinion  of  the  court,  said : 

<*  It  is  very  difficult  to  distinguish  it  from  the  specification  of 
a  patent  for  a  principle,  and  this  at  first  created  in  the  minds  of 
the  court  much  difficulty ;  but  after  full  consideration  we  think 
that  the  plaintijff  does  not  merely  claim  a  principle,  but  a  ma- 
chine, embodying  a  principle,  and  a  very  valuable  one.  We 
think  the  case  must  be  considered  as  if  the  principle  being  well 
known,  the  plaintifi'  had  first  invented  a  mode  of  applying  it  by 
a  mechanical  apparatus  to  furnaces,  and  his  invention  then  con- 
sists in  this :  by  interposing  a  receptacle  for  heated  air  between 
the  blowing  apparatus  and  the  furnace.  In  this  receptacle  he 
directs  the  air  to  be  heated  by  the  application  of  heat  externally 
to  the  receptacle,  and  thus  he  accomplbhea  the  object  of  apply- 
ing the  blast,  which  was  before  cold  air,  in  a  heated  state  to  the 
furnace." 

We  see  nothing  in  this  opinion  difiering  in  any  degree 
from  the  familiar  principles  of  law  applicable  to  patent  cases. 
Neilson  claimed  no  particular  mode  of  constructing  the  recepta- 
cle, or  of  heating  it  He  pointed  out  the  manner  in  which 
it  might  be  done ;  but  admitted  that  it  might  also  be  done  in  a 
variety  of  ways ;  and  at  a  higher  or  lower  temperature ;  and 
that  all  of  them  would  produce  the  efiect  in  a  greater  or  less 
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degree,  provided  the  s^irwas  heated  bypassing  tbroagh  a  heated 
receptacle.  And  hence  it  seems  that  the  court  at  first  doabted, 
"wbether  it  was  a  patent  for  any  thing  more  than  the  discovery 
that  hot  air  would  promote  the  ignition  of  fuel  better  than  cold. 
And  if  this  had  been  the  construction,  the  court,  it  appears, 
would  have  held  his  patent  to  be  void ;  because  the  discovery 
j  of  a  principle  in  natural  philosophy  or  physical  science,  is  not 
r  patentable. 

But  after  much  consideration,  it  was  finally  decided  that  this 
principle  must  be  regarded  as  well  known,  and  that  tbe  plaintiff 
had  invented  a  mechanical  mode  of  applying  it  to  furnaces ; 
and  that  his  invention  consisted  in  interposing  a  heated  recepta- 
cle, between  the  blower  and  the  furnace,  and  by  this  means 
heating  the  air  after  it  left  the  blower,  and  before  it  was  thrown 
into  the  &re.  Whoever,  therefore,  used  this  method  of  throwing 
hot  air  into  the  furnace,  used  the  process  he  had  invented,  and 
thef^by  infringed  his  patent,  although  the  form  of  the  receptacle 
or  the  mechanical  arrangements  for  heating  it,  might  be  different 
from  those  described  by  the  patentee.  For  whatever  form  was 
adopted  for  the  receptacle,  or  whatever  mechanical  arrangements 
•were  made  for  heating  it,  the  effect  would  be  produced  in  a 
greater  or  less  degree,  if  the  heated  receptacle  was  placed 
between  the  blower  and  the  furnace,  and  the  current  of  air 
passed  through  it 

Undoubtefiy,  the  principle  that  hot  air  will  promote  the 
ignition  of  fuel  better  than  cold,  was  embodied  in  this  machine. 
But  the  patent  was  not  supported  because  this  principle  was 
embodied  in  it.  He  would  have  been  equally  entitled  to  a 
patent,  if  he  had  invented  an  improvement  in  the  mechanical 
arrangements  of  the  blowing  apparatus,  or  in  the  furnace,  while 
a  cold  current  of  air  was  still  used.  But  his  patent  was  sup- 
ported, because  he  had  invented  a  mechanical  apparatus,  by 
which  a  current  of  hot  air,  instead  of  cold,  could  be  thrown  in. 
And  this  new  method  was  protected  by  his  patent  The  inter^ 
position  of  a  heated  receptacle,  in  any  form,  was  the  novelty  he 
invented. 

We  do  not  perceive  how  the  claim  in  the  case  before  us,  can 
derive  any  countenance  from  this  decision.  If  the  Court  of 
Exchequer  had  said  that  Neilson's  patent  was  for  the  discovery, 
that  hot  air  would  promote  ignition  better  than  cold,  and  that 
he  had  an  exclusive  right  to  use  it  for  that  purpose,  there  might, 
perhaps,  have  been  some  reason  to  rely  upon  it  But  the  court 
emphatically  denied  his  right  to  such  a  patent  And  his  claim, 
as  the  patent  was  construed  and  supported  by  the  court,  is  alto* 
gether  unlike  that  of  the  patentee  before  us. 

For  Neilson  discovered,  that  by  interposing  a  heated  recepta* 
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de  between  the  blower  and  the  furnace,  and  condacting  the 
current  of  air  through  it,  the  heat  in  the  furnace  was  increased. 
And  this  effect  was  always  produced,  whatever  might  be  the 
form  of  the  receptacle,  or  the  mechanical  contrivances  for  heat- 
ing it,  or  for  passing  the  current  of  air  through  it,  and  into  the 
furnace. 

But  Professor  Morse  has  not  discovered,  that  the  electric  or 
galvanic  current  will  always  print  at  a  distance,  no  matter  what 
may  be  the  form  of  the  machinery  or  mechanical  contrivances 
through  which  it  passes.  You  may  use  electro-magnetism  as  a 
motive  power,  and  yet  not  produce  the  described  effect,  that  is, 
print  at  a  distance  intelligible  marks  or  signs.  To  produce  that 
eflect,  it  must  be  combined  with,  and  passed  through,  and 
operate  upon,  certain  complicated  and  delicate  machinery,  ad- 
justed and  arranged  upon  philosophical  principles,  and  prepared 
by  the  highest  mechanical  skill.  And  it  is  the  high  praise  of 
Professor  Morse,  that  he  has  been  able,  by  a  new  combination 
of  known  powers,  of  which  electro-magnetism  is  one,  to  dis- 
cover  a  method  by  which  intelligible  marks  or  signs  may  be 
printed  at  a  distance.  And  for  the  method  or  process  thus 
discovered,  he  is  entitled  to  a  patent  But  he  hais  not  discovered 
that  the  electro-magnetic  current,  used  as  motive  power,  in  any 
other  method,  and  with  any  other  combination,  will  do  as  well. 

We  have  commented  on  the  case  in  the  Court  of  Exchequer 
more  fully,  because  it  has  attracted  much  attention  in  the  courts 
of  this  country,  as  well  as  in  the  English  courts,  and  has  beea 
differently  understood.  And  perhaps  a  mistaken  construction 
of  that  decision  has  led  to  the  broad  claim  in  the  patent  now 
under  consideration. 

We  do  not  deem  it  necessary  to  remark  upon  the  oth^r 
decisions,  in  relation  to  Nielson's  patent,  nor  upon  the  other 
cases  referred  to,  which  stand  upon  similar  principles.  The 
observations  we  have  made  on  the  case  in  the  Court  of  Exche- 
quer, will  equally  apply  to  all  of  them. 

We  proceed  to  the  American  decisions.-  And  the  principles 
herein  stated,  were  fully  recognized  by  this  court  in  the  case  of 
Leroy  et  al.  v.  Tatham  and  others,  decided  at  the  last  term,  14 
Howard,  156. 

It  appeared  that,  in  that  case,  the  patentee  had  discovered  that 
lead,  recently  set,  would,  under  heat  and  pressure  in  a  close 
vessel,  reunite  perfectly,  after  a  separation  of  its  parts,  so  as  to 
make  wrought,  instead  of  cast  pipe.  And  the  court  held  that 
be  was  not  entitled  to  a  patent  for  this  newly-discovered  princi- 
ple or  quality  in  lead ;  and  that  such  a  discovery  was  not 
patentable.  But  that  he  was  entitled  to  a  patent  for  the  new 
process  or  method  in  the  art  of  making  lead  pipe,  which  this 
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discovery  enabled  him  to  invent  and  employ ;  and  was  bound 
to  describe  such  process  or  method,  fully,  in  his  specification. 

Many  cases  have  also  been  referred  to,  which  were  decided  in 
the  circuit  courts.  It  will  be  found,  we  think,  upon  careful 
examination,  that  all  of  them,  previous  to  the  aecision  on 
Nielsen's  patent,  maintain  the  principles  on  which  this  decision 
is  made.  Since  that  case  was  reported,  it  is  admitted,  that 
decisions  have  been  made,  which  would  seem  to  extend  patent- 
able rights  beyond  the  limits  here  marked  out.  As  we  have 
already  said  we  see  nothing  in  that  opinion,  which  would  sanc- 
tion the  introduction  of  any  new  principle  in  the  law  of  patents. 
But  if  it  were  otherwise,  it  would  not  justify  this  court  in 
departing  from  what  we  consider  as  established  principles  in 
the  American  courts.  And  to  show  what  was  heretofore  the 
doctrine  upon  this  subject,  we  refer  to  the  annexed  cases.  We 
do  not  stop  to  comment  on  them,  because  such  an  examination 
would  extend  this  opinion  beyond  all  reasonable  bounds.  Wyeth 
t;.  Stone,  1  Story,  R.  270,  285 ;  Blanchard  v.  Sprague,  3  Sumn. 
540.     The  first  mentioned  case  is  directly  in  point 

Indeed,  independently  of  judicial  authority,  we  do  not  think 
that  the  language  used  in  the  act  of  Congress,  can  justly  be 
expounded  otherwise. 

The  5th  section  of  the  act  of  1836,  declares  that  a  patent 
shall  convey  to  the  inventor  for  a  term  not  exceeding  fourteen 
years,  the  exclusive  right  of  making,  using,  and  vending  to 
others  to  be  used,  his  invention  or  discovery ;  referring  to  the 
specification  for  the  particulars  thereof. 

The  6th  section  directs  who  shall  be  entitled  to  a  patent,  and 
the  terms  and  conditions  on  which  it  may  be  obtained.  It  pro- 
vides that  any  person  shall  be  entitled  to  a  patent  who  has  dis- 
covered or  invented  a  new  and  useful  art,  machine,  manufacture) 
or  composition  of  matter ;  or  a  new  and  useful  improvement  on 
any  previous  discovery  in  either  of  them.  But  before  he  receives 
a  patent,  he  shall  deliver  a  written  description  of  his  invention 
or  discovery,  <<  and  of  the  manner  and  process  of  making,  con- 
structing, using,  and  compounding  the  same,"  in  such  exact 
terms  as  to  enable  any  person  skilled  in  the  art  or  science  to 
which  it  appertains,  or  with  which  it  is  most  nearly  connected| 
to  make,  construct,  compound,  and  use  the  same. 

This  court  has  decided,  that  the  specification  required  by  this 
law  is  a  part  of  the  patent;  and  that  the  patent  issues  for  the 
invention  described  in  the  specification. 

Now  whether  the  Telegraph  is  regarded  as  an  art  or  machine, 
the  manner  and  process  of  making  or  using  it  must  be  set  forth 
in  exact  terms.  The  act  of  Congress  makes  no  difference  in 
this  respect  between  an  art  and  a  machine.     An  improvement 
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in  the  art  of  making  bar  iron  or  spinning  cotton  must  be  so  de- 
scribed ;  and  so  must  the  art  of  printing  by  the  motive  power 
of  steam.  And  in  all  of  these  cases  it  has  always  been  held, 
that  the  patent  embraces  nothing  more  than  the  improvement 
described  and  claimed  as  new,  and  that  any  one  who  afterwards 
discovered  a  method  of  accompUshing  the  same  object,  substan- 
tially and  essentially  differing  from  the  one  described,  had  a 
right  to  use  it.  Can  there  be  any  good  reason  why  the  art  of 
printing  at  a  distance,  by  means  of  the  motive  power  of  the 
electric  or  galvanic  current,  should  stand  on  different  principles  ? 
Is  there  any  reason  why  the  inventor's  patent  should  cover 
broader  ground  ?  It  would  be  difficult  to  discover  any  thing  in 
the  act  of  Congress  which  would  justifj^  this  distinction.  The 
specification  of  this  patentee  describes  his  invention  or  discovery, 
and  the  manner  and  process  of  constructing  and  using  it ;  and 
bis  patent,  like  inventions  in  the  other  arts  above  mentioned, 
covers  nothing  more. 

The  provisions  of  the  acts  of  Congress  in  relation  to  patents 
may  be  summed  up  in  a  few  words. 

Whoever  discovers  that  a  certain  useful  result  will  be  pro- 
duced, in  any  art,  machine,  manufacture,  or  composition  of  mat- 
ter, by  the  use  of  certain  means,  is  entitled  to  a  patent  for  it ; 
provided  he  specifies  the  means  he  uses  in  a  manner  so  full  and 
exact,  that  any  one  skilled  in  the  science  to  which  it  appertains, 
can,  by  using  the  means  he  specifies,  without  any  addition  to,  or 
subtraction  from  them,  produce  precisely  the  result  he  describes.  | 
And  if  this  cannot  be  done  by  the  means  he  describes,  the  pa- 
tent is  void.  And  if  it  can  be  done,  then  the  patent  confers  on 
him  the  exclusive  right  to  use  the  means  he  specifies  to  produce 
the  result  or  effect  he  describes,  and  nothing  more.  And  it  makes 
no  difference,  in  this  respect,  whether  the  effect  is  produced  by 
chemical  agency  or  combination ;  or  by  the  application  of  dis- 
coveries or  principles  in  natural  philosophy  known  or  unknown 
before  his  invention ;  or  by  machinery  acting  altogether  upon 
mechanical  principles.  In  either  case  he  must  describe  the 
manner  and  process  as  above  mentioned,  and  the  end  it  accom- 
plishes. And  any  one  may  lawfully  accomplish  the  same  end 
without  infringing  the  patent,  if  he  uses  means  substantially 
different  from  those  described. 

Indeed,  if  the  eighth  claim  of  the  patentee  can  be  maintained, 
there  was  no  necessity  for  any  specification,  further  than  to  say 
that  he  had  discovered  that,  by  using  the  motive  power  of  elec- 
tro'^magnetism,  he  could  print  intelligible  characters  at  any  dis- 
tance. We  presume  it  will  be  admitted  on  all  hands,  that  no 
patent  could  have  issued  on  such. a  specification.  Yet  this 
claim  can  derive  no  aid  from  the  specification  filed.    It  is  out- 
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side  of  it,  and  the  patentee  claims  beyond  it  And  if  it  standii 
it  must  stand  simply  on  the  eroond  that  the  broad  terms  abore- 
mentioned  were  a  sufficient  description)  and  entitled  him  to  a 
patent  in  terms  equally  broad  In  our  judgment  the  act  of  Con- 
gress cannot  be  so  construed. 

The  patent  then  being  illegal  and  void,  so  far  as  respects  the 
eighth  claim,  the  question  arises  whether  the  whole  patent  is  void| 
unless  this  portion  of  it  is  disclaimed  in  a  reasonable  time,  after 
the  patent  issued* 

It  baa  been  urged,  on  the  part  of  the  complainants,  that  there 
is  no  necessity  for  a  disclaimer  in  a  case  of  this  kyi(L  That  it 
is  required  in  those  cases  only  in  which  the  party  commits  an 
error  in  fact,  in  claiming  something  which  was  known  before, 
and  of  which  he  was  not  the  first  discoverer;  that  in  this  case 
be  was  the  first  to  discover  that  the  motive  power  of  electro- 
magnetism  might  be  used  to  write  at  a  distance ;  and  that  his 
error,  if  any,  was  a  mistake  in  law,  in  supposing  his  invention, 
as  describra  in  his  specification,  authorizc»d  this  broad  claim  of 
exclusive  privilege ;  and  that  the  claim  therefore  may  be  regard* 
ed  as  a  nullity,  and  allowed  to  stand  in  the  patent  without  a 
disclaimer,  and  without  afiecting  the  validity  of  the  patent 

This  distinction  can  hardly  be  maintained  The  act  of  Con- 
gress above  recited,  requues  that  the  invention  shall  be  so  de- 
scribed, that  a  person  skilljed  in  the  science  to  which  it  appertains, 
or  with  which  it  is  most  nearly  connected,  shall  be  able  to  con- 
struct the  improvement  from  the  description  given  by  the  in^ 
ventor. 

Now,  in  this  case,  there  is  no  description  but  one,  of  a  process 
by  which  signs  or  letters  may  be  printed  at  a  distance.  And 
yet  he  claims  the  exclusive  right  to  any  other  mode  and  any 
other  process,  although  not  described  by  him,  by  which  the  end 
can  be  accomplished,  if  electro-magnetism  is  used  as  the  motive 
power.  That  is  to  say — he  claims  a  patent,  fcnr  an  effect  pro* 
dnced  by  the  use  of  electro-magnetism  aistinct  from  the  process 
or  machinery  necessary  to  prMuce  it  The  wootis  of  the  acts 
of  Congress  above  quoted  show  that  no  patent  can  lawfully 
issue  upon  such  a  claim.  For  he  claims  what  be  has  not  de- 
scribed in  the  manner  required  by  law.  And  a  patent  for  such 
a  claim  is  as  strongly  forbidden  by  the  act  of  Congress,  as  if 
some  other  person  nad  invented  it  before  him. 

Why,  therefore,  should  he  be  required  and  permitted  to  dis- 
claim in  the  one  case  and  not  in  the  other  ?  The  evil  is  the 
same  if  he  claims  more  than  be  has  invented,  although  no  other 
person  has  invented  it  before  him.  He  prevents  others  from  a;t» 
tempting  to  improve  upon  the  manner  and  process  which  he 
has  described  in  his  specification  — and  may  deter  the  public 
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from  using  it,  even  if  discovered.  He  can  lawfully  claim  only 
what  he  has  invented  and  described,  and  if  he  claims  more  his 
patent  is  void.  And  the  judgment  in  this  case  must  be  against 
the  patentee,  unless  he  is  within  the  act  of  Congress  which  gives 
the  right  to  disclaim. 

The  law  which  requires  and  permits  him  to  disclaim,  is  not 
penal  but  remedial.  It  is  intended  for  the  protection  of  the  pa« 
tentee  as  well  as  the  public,  and  ought  not,  therefore,  to  receive 
a  construction  that  would  restrict  its  operation  within  narrower 
limits  than  its  words  fairly  import  It  provides  ^  that  when  any 
patentee  shall  have  in  his  specification  claimed  to  be  the  first 
and  original  inventor  or  discoverer  of  any  material  or  substan- 
tial part  of  the  thing  patented,  of  which  he  was  not  the  first 
and  original  inventor,  and  shall  have  no  legal  or  just  claim  to 
the  same,"  —  he  must  disclaim  in  order  to  protect  so  much  of 
the  claim  as  is  legally  patented. 

Whether,  therefore,  the  patent  is  illegal  in  part  because  he 
claims  more  than  he  has  sufficiently  described,  or  more  than  he 
invented,  he  must  in  either  case  disclaim,  in  order  to  save  the 
portion  to  which  he  is  entitled ;  and  he  is  allowed  to  do  so  when 
the  error  was  committed  by  mistake. 

A  difierent  construction  would  be  unjust  to  the  public,  as  well 
as  to  the  patentee,  and  defeat  the  manifest  object  of  the  law, 
and  produce  the  very  evil  against  which  it  intended  to  guard. 

It  appears  that  no  disclaimer  has  ^et  been  entered  at  the  patent 
office.  But  the  delay  in  entering  it  is  not  unreasonable.  For 
the  objectionable  claim  was  sanctioned  by  the  head  of  the  office; 
it  has  been  held  to  be  valid  by  a  circuit  court,  and  differences 
of  opinion  in  relation  to  it  are  found  to  exist  among  the  justices 
of  this  court  Under  such  circumstances  the  patentee  had  a 
right  to  insist  upon  it,  and  not  disclaim  it  until  the  highest  court 
to  which  it  could  be  carried  had  pronounced  its  judgment  The 
omission  to  disclaim,  therefore,  does  not  render  the  patent  alto* 
^ther  void ;  and  he  is  entitled  to  proceed  in  this  suit,  for  an 
infringement  of  that  part  of  his  invention  which  is  legally 
claimed  and  described.  But  as  no  disclaimer  was  entered  in  the 
patent  office  before  this  suit  was  instituted,  he  cannot,  under  the 
act  of  Con^ss,  be  allowed  costs  against  the  wrongdoer,  al- 
though the  infringement  should  be  proved.  And  we  think  it  is 
proved  by  the  testimony.  But  as  the  question  of  infiringement 
embraces  both  of  the  reissued  patents,  it  is  proper,  before  we 
proceed  to  that  part  of  the  case,  to  notice  the  objections  made 
to  the  second  patent  for  the  local  circuits,  which  was  originally 
obtained  in  1846  and  reissued  in  1848. 

It  is  certainly  no  objection  to  this  patent,  that  the  improve* 
ment  is  embraced  by  the  eighth  claim  in  the  former  one.     We 
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have  already  said  that  this  claim  is  void,  and  that  the  former 
patent  covers  nothing  but  the  first  seven  inventions  specifically 
mentioned. 

Nor  can  its  validity  be  impeached  npon  the  ground  that  it  is 
an  improvement  upon  a  former  invention,  for  which  the  patentee 
had  himself  already  obtained  a  patent  It  is  true  that  under  the 
act  of  1836,  s.  13,  it  was  in  the  power  of  Professor  Morse,  if  he 
desired  it,  to  annex  this  improvement  to  his  former  specification, 
so  as  to  make  it  from  that  time  a  part  of  the  original  patent 
But  there  is  nothing  in  the  act  that  forbids  him  to  take  out  a 
new  patent  for  the  improvement,  if  he  prefers  it  Any  other 
inventor  might  do  so :  and  there  can  be  no  reason  in  justice  or 
in  policy,  for  refusing  the  like  privilege  to  the  original  inventor. 
And  when  there  is  no  positive  law  to  the  contrary,  he  must 
stand  on  the  same  footing  with  any  other  inventor  of  an  improve^ 
ment  upon  a  previous  discovery.  Nor  is  he  bound  in  his  new 
patent  to  refer  spyecially  to  his  former  one.  All  that  the  law  re- 
quires of  him  is  that  he  shall  not  claim  as  ne^,  what  is  covered 
by  a  former  invention,  whether  made  by  himself  or  any  othet 
person* 

It  is  said,  however,  that  this  alleged  improvement  is  not  new^ 
and  is  embraced  in  his  former  specification;  and  that  if  some 
portion  of  it  is  new,  it  is  not  so  described  as  to  distinguish  the 
new  from  the  old. 

It  is  difficult,  perhaps  impossible,  to  discuss  this  part  of  the 
case,  so  as  to  be  understood  by  any  one  who  has  not  a  model 
before  him,  or  perfectly  familiar  with  the  machinery  and  opera« 
tions  of  the  Telegraph.  We  shall  not,  therefore,  attempt  to  dd* 
scribe  minutely  the  machinery  or  its  mode  of  operation.  So 
far  as  this  can  be  done  intelligibly,  without  the  aid  o(  a  model 
to  point  to,  it  has  been  fully  and  well  done  in  the  opinion  de* 
livered  by  the  learned  judge  who  decided  this  case  in  the  Cii^ 
cuit  Court  All  that  we  think*  is  useful  or  necessary  to  say  is, 
that,  after  a  careful  examination  of  the  patents,  we  think  the 
objection  on  this  ground  is  not  tenable.  The  force  of  the  ob* 
jection  is  mainly  directed  upon  the  receiving  magnet,  which  it 
is  said  is  a  part  of  the  machinery  of  the  first  patent,  and  per* 
forms  the  same  ofitce.  But  the  receiving  magnet  is  not  of 
itself  claimed  as  a  new  invention.  It  is  daimed  as  a  part  of 
a  new  combination  or  airangement  to  produce  a  new  result 
And  this  combination  does  produce  a  new  and  useful  result 
For,  bv  this  new  combination,  and  the  arrangement  and  posi- 
tion  of  the  receiving  magnet,  ihe  local  and  independent  circuit 
is  opened  by  the  electric  or  galvanic  current,  as  it  parses  on  the 
main  line,  without  interrupting  it  in  its  course ;  and  the  intelli- 
gence it  conveys  is  recorded  idmost  at  the  same  moment  at  the 
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end  of  the  line  of  the  Telegraph,  and  at  the  different  local 
offices  on  its  way.  And  it  hardly  needs  a  model  or  a  minute 
examination  of  the  machinery  to  be  satisfied  that  a  telegraph 
which  prints  the  intelligence  it  conveys  at  different  places,  by 
means  of  the  current,  as  it  passes  along  on  the  main  line,  must 
necessarily  require  a  different  combination  and  arrangement  of 
powers  £rom  the  one  that  prints  only  at  the  end.  The  elements 
which  compose  it  may  all  have  been  used  in  the  former  inven- 
tion ;  but  it  is  evident  that  their  arrangement  and  combination 
must  be  different  to  produce  this  new  effect.  The  new  patent 
for  the  local  circuits  was  therefore  properly  granted ;  and  we 
perceive  no  well-founded  objection  to  the  specification  or  claim 
contained  in  the  reissued  patent  of  1848. 

The  two  reissued  patents  of  1848,  being  both  valid,  with  the 
exception  of  the  eighth  claim  in  the  first,  the  only  remaining  ques* 
tion  is,  whether  they  or  either  of  them  have  been  infringed  by 
the  defendants. 

The  same  difficulty  arises  in  this  part  of  the  case  which  we 
have  already  stated,  in  speaking  of  the  specification  and  claims 
in  the  patent  for  the  local  circuits.  It  is  difficult  to  convey  a 
elear  idea  of  the  similitude  or  differences  in  the  two  Tele* 
graphs  to  any  one  not  familiarly  acquainted  with  the  machinery 
of  both.  The  court  must  content  itself,  therefore,  with  general 
terms,  referring  to  the  patents  themselves  for  a  more  special  de- 
scription of  the  matters  in  controversy. 

It  is  a  well-settled  principle  of  law,  that  the  mere  change  in 
the  form  of  the  machmery  (unless  a  particular  form  is  specified 
as  the  means  by  which  the  effect  described  is  produced)  or  an 
alteration  in  some  of  its  unessential  parts ;  or  in  the  use  of 
known  equivalent  powers,  not  varying  essentially  the  machine, 
or  its  mode  of  operation  or  organization,  will  not  make  the  new 
machine  a  new  invention.  It  may  be  an  improvement  upon 
the  former ;  but  that  will  not  justify  4ts  use  without  the  consent 
of  the  first  patentee. 

The  Columbian  (O'Reilly's)  Telegraph  does  not  profess  to 
accomplish  a  new  purpose,  or  produce  a  new  result  Its  object 
and  effect  is  to  communicate  mtellifi^ence  at  a  distance,  at  the 
end  of  the  main  line,  and  at  the  local  circuits  on  its  way.  And 
this  is  done  bv  means  of  signs  or  letters  impressed  on  paper  or 
other  material.  The  object  and  purpose  of  the  Telegraph  is  the 
same  with  that  of  Professor  Morse, 

Does  he  use  the  same  means  ?  Substantially,  we  think  he 
does,  both  upon  the  main  line  and  in  the  local  circuits.  He 
uses  upon  the  main  line  the  combination  of  two  or  more  gal- 
vanic or  electric  circuits,  with  independent  batteries  for  the  pur- 
pose of  obviating  the  diminished  force  of  the  galvanic  current. 
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and  in  a  manner  varying  very  little  in  form  from  the  invention 
of  Professor  Morse.  And,  indeed,  the  same  may  be  said  of  the 
entire  combination  set  forth  in  the  patentee's  third  claim.  For 
O'Reilly's  can  hardly  be  said  to  differ  substantially  and  essen* 
tially  from  it  He  nses  the  combination  which  composes  the 
register  with  no  material  change  in  the  arrangement,  or  in  the 
elements  of  which  it  consists ;  and  with  the  aid  of  these  means 
he  conveys  intelligence  by  impressing  marks  or  signs  upon 
paper —  these  marks  or  signs  being  capable  of  being  read  and 
understood  by  means  of  an  alphabet  or  signs  adapted  to  the 
purpose.  And  as  regards  the  second  patent  of  Professor  Morse 
for  the  local  circuits,  the  mutator  of  the  defendant  does  not 
vary  from  it  in  any  essential  particular.  All  of  the  efficient 
elements  of  the  combination  are  retained,  or  their  places  sup- 
plied  by  well-known  equivalents.  Its  organization  is  essentially 
the  same. 

Neither  is  the  substitution  of  marks  and  signs,  differing  from 
those  invented  by  Professor  Morse,  any  defence  to  this  action. 
His  patent  is  not  for  the  invention  of  a  new  alphabet ;  but  for 
a  combination  of  powers  composed  of  tangible  and  intangible 
elements,  described  in  his  specification,  by  means  of  which 
marks  or  signs  may  be  impressed  upon  paper  at  a  distance, 
which  can  there  be  read  and  understood.  And  if  any  marks  or 
signs  or  letters  are  impressed  in  that  manner  by  means  of  a 
process  substantially  the  same  with  his  invention,  or  with  any 
particular  part  of  it  covered  by  his  patent,  and  those  marks  or 
signs  can  be  read,  and  thus  communicate  intelligence,  it  is  an 
infringement  of  his  patent  The  variation  in  the  character  of 
the  marks  would  not  protect  it,  if  the  marks  could  be  read  and 
understood. 

We  deem  it  unnecessary  to  pursue  further  the  comparison 
between  the  machinery  of  the  patents.  The  invasion  of  the 
plaintiff's  rights,  already  stated,  authori2ed  the  injunction 
granted  by  the  Circuit  Court,  and  so  much  of  its  decree  must 
be  affirmed.  But,  for  the  reasons  hereinbefore  assigned,  the 
complainants  are  not  entitled  to  costs,  and  that  portion  of  the 
decree  must  be  reversed,  and  a  decree  passed  by  this  court, 
directing  each  party  to  pay  his  own  costs,  in  this  and  in  the 
Circuit  Court 

Mr.  Justice  WAYNE,  Mr.  Justice  NELSON,  and  Mr.  Jus- 
tice  6RIER,  dissent  from  the  judgment  of  the  court  on  the 
question  of  costs. 

Mr.  Justice  QRIER. 

I  entirely  concur  with  the  majority  of  the  court,  that  the  ap- 
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pellee  and  complainant  below,  Samnel  F.  B.  Morse,  is  the  trae 
and  first  inventor  of  the  Recording  Telegraph,  and  the  first  who 
has  successfally  applied  the  agent  or  element  of  natare,  caUe4 
dectro-magnetism,  to  printing  and  recording  intelligible  cha- 
racters at  a  distance ;  and  that  his  patent  of  1840,  finally  reis* 
sued  in  1848,  and  his  patent  for  his  improvements  as  reissued 
in  the  same  year,  are  good  and  valid ;  and  that  the  appellants 
have  infringed  the  rights  secured  to  the  patentee  by  both  bis 
patents.  But,  as  I  do  not  concur  in  the  views  of  the  majority 
of  the  court,  in  regard  to  two  great  points  of  the  case,  I  shaU 
proceed  to  express  my  own. 

L  Does  the  complainant's  first  patent  come  within  the  pro* 
vifio  of  the  6th  section  of  the  act  of  1839  ?  and  should  the  term 
of  fourteen  years  granted  by  it  commence  from  the  date  of  his 
patent  here,  or  from  the  date  of  his  French  patent  in  1838  ? 

If  the  complainant's  patent  is  within  the  provisions  of  this 
section,  I  cannot  see  how  we  can  escape  from  declaring  it  void* 
The  proviso  declares  that,  ^  in  all  cases,  every  such  patent  (is* 
sued  under  the  provisions  of  that  section)  shall  be  limited  to 
the  term  of  fourteen  years  from  the  date  or  publication  of  such 
foreign  letters-patent"  It  is  true  it  does  not  say  that  the  pa* 
tent  shall  be  void  if  not  limited  to  such  term  on  its  face ;  but 
at  gives  no  power  to  the  officer  to  issue  a  patent  for  a  greater 
term.  If  the  patent  does  not  show  the  true  commencement  of 
the  term  granted  by  it,  the  patentee  has  it  in  his  power  to  de* 
ceive  the  public,  by  claiming  a  term  of  fourteen  years,  while  in 
reality  it  may  be  not  more  than  one. 

But  I  am  of  opinion  that  the  patent  in  question  does  not 
come  within  this  proviso. 

The  facts  of  the  case,  as  connected  with  this  point,  are  these : 
On  the  6th  of  October,  1637,  Morse  filed  in  the  office  of  the 
commissioner  of  patents,  a  caveat  accompanied  by  a  specifica* 
tion,  setting  forth  his  invention,  and  praying  that  it  may  be  pro- 
tected, till  he  could  finish  some  experiments  necessary  to  per* 
feet  its  details.  On  the  9th  of  April,  1838,  he  filed  a  formal  appli- 
cation for  a  patent,  accompaniea  by  a  specification  and  drawingSi 
On  the  first  of  May,  1838,  the  commissioner  informs  him,  that 
his  application  has  been  granted.  Morse  answers  on  the  15th 
of  May,  that  he  is  just  about  to  sail  to  Europe,  and  asks  the 
commissioner  to  delay  the  issue  of  his  patent  for  the  present, 
fearing  its  effect  upon  his  plans  abroad. 

On  the  30th  of  October,  1838,  he  obtained  his  useless  French 
patent.  On  his  return  to  this  country  in  1840,  he  requests  his 
patent  to  be  perfected  and  issued.  In  this  application,  filed 
on  the  9th  of  April,  1838,  there  was  an  oversight  in  filling  up 
the  day  and  month.  This  clerical  omission  was  wholly  im  ma- 
ll* 
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terial,  but  ex  majori  cautela  a  second  affidavit  was  filed,  and  the 
patent  issued  on  the  20th  of  June,  1840,  for  the  term  of  fourteen 
years  from  its  date. 

The  application  of  1838  had  a  set  of  drawings  annexed  to 
the  specification.  The  second  set  of  drawings,  required  by  the  . 
6th  section  of  the  act  of  1837,  being  for  the  purpose  of  annexa- 
tion to  the  patent,  they  were  entirely  unnecessary  till  the  patent 
issued,  and  are  not  required  by  law  to  accompany  the  applica- 
tion when  first  made,  and  the  want  of  them  cannot  affect  the 
validity  of  the  application. 

In  many  instances,  owing  to  various  causes,  the  patent  is  not 
issued  till  many  months,  and  sometimes  a  year  or  more  after  the 
application.  The  commissioner  requires  time  to  examine  the 
specification ;  he  may  suggest  difficulties  and  amendments ;  and 
disputes  often  arise,  which  delay  the  issuing  of  the  patent  But 
the  application  does  not  require  to  be  renewed,  and  is  never 
considered  abandoned  in  consequence  of  such  delay.  It  still  re- 
mains as  of  \he  date  of  its  filing  for  every  purpose  beneficial  to 
the  applicant  The  law  does  not  require  that  the  specification  and 
its  accompaniments  should  be  in  the  precise  form  which  they 
afterwards  assume  in  the  patent  It  requires  only  that  the  ap- 
plication  be  <4n  writing,"  and  that  the  applicant  should  ^  make 
oath  that  he  Is  the  original  inventor,"  &c.  The  other  require- 
ments of  the  act  must  precede  the  issuing  of  the  patent,  but 
make  no  part  of  the  application,  and  are  not  conditions  prece* 
dent  to  its  validity. 

In  the  present  case,  we  have,  therefore,  a  regular  application 
in  due  form,  accompanied  by  a  specification  and  drawings,  filed 
on  the  9th  of  April,  1838.  It  has  not  been  withdrawn,  discon- 
tinued, or  abandoned.  There  is  nothing  in  the  act  of  Congress 
which  requires  that  the  patent  should  be  issued  within  any 
given  time  after  the  application  is  filed,  or  which  forbids  the 
postponement  of  it  for  a  time,  at  the  suggestion  either  of  the 
applicant  or  the  officer.    Nor  is  there  any  Uiing  in  the  general 

Eolicy  of  the  patent  laws  which  forbids  it  On  the  coni^ry,  it 
as  always  been  the  practice,  when  a  foreign  patent  is  desired, 
to  delay  the  issuing  of  the  patent  here,  after  application  filed, 
for  fear  of  injuring  such  foreign  application.  It  forms  no  part 
of  the  policy  of  any  of  our  patent  acts  to  prevent  our  citizens 
from  obtaining  patents  abroad. 

By  the  Patent  Act  of  1793,  the  applicant  must  swear  <<  that 
bis  invention,  was  not  known  or  used  before  the  application." 
The  filing  of  the  application  was  the  time  fixed  for  determining 
the  applicant's  right  to  a  patent  If  a  patent  had  issued  abroadi 
JOT  the  invention  had  been  in  use  or  described  in  some  public 
work,  before  that  time,  it  was  a  good  defence  to  it    The  time 
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of  filing  the  application  was,  therefore,  made  by  law  the  crite- 
rion of  his  Tight  to  claim  as  first  inventor.  A  foreign  patent 
subsequent  to  the  date  of  bis  application,  could  not  be  set  up  as 
a  defence  a^nst  the  domestic  patentee.  The  American  inventor 
who  had  filed  his  application  and  specification  at  home,  was 
thus  enabled  to  obtain  his  patent  abroad,  without  endangering 
bis  patent  at  home.  This  was  a  valuable  privilege  to  American 
citizens,  and  one  of  which  he  has  never  been  deprived  by  sub- 
sequent legislation.  And  thus  the  law  stood  till  the  act  of  4th 
July,  1836. 

]Before  this  time  the  right  to  obtain  a  patent  was  confined  to 
American  citizens,  or  those  who  had  filed  their  intentions  to  be- 
come such.  The  policy  of  this  act  was  to  encourage  foreign  in- 
ventors to  introduce  their  inventions  to  tMs  country,  but  in  do- 
ing so  it  evinces  no  intention  of  limiting  our  own  citizens  bv 
taking  away  from  them  rights  which  they  had  hitherto  enjoyed. 

Accordingly  it  gave  an  inventor,  who  had  obtained  a  patent 
abroad,  and  who  was  generally  a  foreigner,  a  right  to  have  one 
here,  provided  he  made  his  application  here  within  six  months 
after  the  date  of  his  foreign  patent.  Neither  the  letter  nor  the 
spirit  of  this  act  interferes  with  the  right  of  an  inventor  who 
has  filed  his  application  here,  from  obtaining  a  patent  abroad, 
or  his  right  to  a  term  of  fourteen  years,  from  the  date  of  his 
patent 

In  1838,  therefore,  when  complainant  filed  his  application,  he 
was  entitled  to  such  a  patent.  But  in  March,  1839,  an  act  was 
passed,  by  the  6th  section  of  which  it  is  alleged  the  complain- 
ant's rights  have  been  affected.     That  section  is  as  follows : 

'<  That  no  person  shall  be  debarred  from  receiving  a  patent 
for  an^  invention,  &c.,  as  provided  in  the  act  of  4th  July,  1836, 
to  which  this  is  additional,  by  reason  of  the  same  having  been 
patented  in  a  foreign  country,  more  than  six  months  prior  to  his 
application.  Provided,  that  the  same  shall  not  have  been  intro- 
duced into  public  and  common  use  in  the  United  States  prior 
to  the  application  for  such  patent  And  provided,  also,  that  in 
all  cases,  every  such  patent  shall  be  limited  to  the  term  of  four- 
teen years  from  the  date  of  publication  of  such  foreign  letters- 
patent" 

Now  the  act  of  1836,  as  we  have  shown,  had  given  a  privilege 
to  foreign  patentees  to  have  a  patent  within  six  months  after 
date  of  such  foreign  patent  It  had  not  afiected,  in  any  manner, 
the  right  previously  enjoyed  by  American  citizens,  to  take  out  a 
foreign  patent  after  filing  their  applications  here.  This  section 
gives  additional  rights  to  those  who  had  first  taken  out  patents 
abroad,  and  holding  out  an  additional  encouragement  to  foreign 
inventors  to  introduce  their  inventions  here,  subject  to  certain 
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conditions  contained  in  the  proviso.  Neither  the  letter,  spirit^ 
nor  policy  of  this  act,,  have  any  reference  to,  or  bearing  upon, 
the  case  of  persons  who  had  just  made  their  applications  here* 
To  construe  a  proviso,  as  applicable  to  a  class  of  cases  not 
within  its  enacting  clause,  would  violate  all  settled  roles  of 
construction.  The  office  of  a  proviso,  is  either  to  except  some* 
thing  from  the  enacting  clause,  or  to  exclude  some  possible 
ground  of  misinterpretation,  or  to  state  a  condition  to  which  the 
privilege  granted  by  the  section  shall  be  subjected. 

Here  the  proviso  is  inserted,  to  restrain  the  general  words  of 
the  section  and  impose  a  condition  on  those  who  accept  the 
privileges  granted  by  the  section.  It  enlarged  the  privileges  of 
foreign  patentees,  which  had  before  been  confined  to  six  monthS) 
on  two  conditions.  1st  Provided  the  invention  patented  abroad 
had  not  been  introduced  into  public  use  here ;  and  2d,  on  con* 
dition  that  every  such  patent  should  be  limited  in  its  terms. 
The  general  words,  *<  in  all  cases,^'  especially  when  restrained  to 
every  such  patent,  cannot  extend  the  conditions  of  the  proviso 
beyond  such  cases  as  are  the  subject-matter  of  legislation  in 
the  section.  The  policy  and  spirit  of  the  act  are  to  grant  privi« 
leges  to  a  certain  class  of  persons  which  they  did  not  enjoy 
before ;  to  encourage  the  introduction  of  foreign  inventions  and 
discoveries,  and  not  to  deprive  our  own  citizens  of  a  right  here* 
tofore  enjoyed,  or  to  affect  an  entirely  different  class  of  cases, 
when  the  applications  had  been  filed  here  before  a  patent 
obtained  abroad. 

It  is  supposed,  that  certain  evils  might  arise  by  allowing  aa 
applicant  for  a  patent  here  to  delay  it«  issue  till  he  can  obtaia 
a  foreign  patent  To  which,  it  is  a  sufficient  answer  to  say, 
that  if  such  evil  consequences  should  be  found  to  exist,  it  is  for 
Congress  to  remedy  them  by  legislation. 

It  is  no  part  of  the  duty  of  this  court,  by  a  forced  construe* 
tion  of  existing  statutes,  to  attempt  the  remedy  of  possible 
evils  by  anticipation. 

I  am,  therefore,  of  opinion  that  the  complainant's  patent,  as 
renewed,  contained  a  valid  grant  of  the  full  term  of  fourteen 
years  from  its  original  date. 

IL  The  other  point,  in  which  I  cannot  concur  with  the  opinion 
of  the  majority,  arises  in  the  constrnction  of  the  eighth  claim 
of  complainant's  first  patent,  as  finally  amended.  The  first 
claim,  as  explanatory  of  all  that  follow,  should  be  read  in 
connection  with  the  eighth.     They  are  as  follows : 

^  Ist  Having  thus  fully  described  my  invention,  I  wish  it  to 
be  understood,  that  I  do  not  claim  the  use  of  the  galvanic  cur* 
rent  or  currents  of  electricity,  for  the  purpose  of  telegraphic 
communications  generally ;  but  what  I  specially  claim  as  my 
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invention  and  improvement,  is  making  use  of  the  motive  power 
of  magnetism,  when  developed  by  the  action  of  such  current 
or  currents  substantially  as  set  forth  in  the  foregoing  description 
of  the  first  principal  part  of  my  invention,  as  means  of  operating 
or  giving  motion  to  machinery  which  may  be  used  to  imprint  sig- 
nals upon  paper  or  other  suitable  material,  or  to  produce  sounds 
in  any  desired  manner  for  the  purpose  of  telegraphic  communica- 
tion at  any  distances.  The  only  wavs  in  which-^e  galvanic 
current  had  been  proposed  to  be  usea  prior  to  my  invention  and 
improvement,  were  by  bubbles  resulting  from  decomposition, 
and  the  action  or  exercise  of  electrical  power  upon  a  magnetized 
bar  or  needle ;  and  the  bubbles  and  the  deflections  of  the  needles 
thus  produced,  were  the  subjects  of  inspection,  and  had  no 
power  or  were  not  applied  to  record  the  communication.  I 
therefore  characterize  my  invention  as  the  first  recording  or 
printing  telegraph  by  means  of  electro-magnetism. 

*<  There  are  various  known  modes  of  producing  motions  by 
electro-magnetism,  but  none  of  these  had  been  applied  prior  to 
my  invention  and  improvement  to  actuate  or  give  motioo  to 
printing  or  recording  machinery,  which  is  the  chief  point  of  my 
invention  and  improvement." 

*'  8th.  I  do  not  propose  to  limit  myself  to  the  specific  machinery 
or  parts  of  machinery  described  in  the  foregoing  specification 
and  claims,  the  essence  of  my  invention  being  the  use  of  the 
motive  power  of  the  electric  or  galvanic  current,  which  I  call 
electro-magnetism,  however  developed,  for  marking  or  printing 
intelligible  characters,  signs,  or  letters,  at  any  distances,  being  a 
new  application  of  that  power,  of  which  I  claim  to  be  the  mst 
inventor  or  discoverer." 

The  objection  to  this  claim  is,  that  it  is  too  broad,  because 
the  inventor  does  not  confine  himself  to  specific  machinery  or 
parts  of  machinery,  as  described  in  his  patent,  but  claims  that 
the  essence  of  his  invention  consists  in  Hhe  application  of 
electro-magnetism  as  a  motive  power,  however  developed,  for 
printing  characters  at  a  distance.  This  being  a  new  applica- 
tion of  that  element  or  power,  of  which  the  patentee  claims  to 
be  the  first  inventor  or  discoverer. 

In  order  to  test  the  value  of  this  objection,  as  applied  to  the 
present  case,  and  escape  any  confusion  of  ideas  too  often  aris* 
ing  from  the  use  of  ill-defined  terms  and  propositions,  let  us 
examine,  Ist.  What  may  be  patented ;  or  what  forms  a  proper 
subject  of  protection,  under  the  Constitution  and  acts  of  Con- 
gress, relative  to  this  subject 

2d.  What  is  the  nature  of  the  invention  now  under  con- 
sideration? Is  it  a  mere  machine,  and  snbject.to  the  rules 
which  afiect  a  combination  of  mechanical  devices  to  effect  a 
particular  purpose. 
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3d.  Is  the  claim  trae,  in  fact  ?  And  if  true,  how  can  it  be 
too  broad,  in  any  legal  sense  of  the  term,  as  heretofore  used, 
either  in  the  acts  of  Congress,  or  in  judicial  decisions  ? 

4th.  Assuming  the  hypothesis  that  it  is  too  broad,  hpw  should 
that  affect  the  judgment  for  costs  in  this  case? 

1st.  The  Constitution  of  the  United  States  declares  that 
«  Congress  shall  have  the  power  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries." 

The  act  of  Congress  of  1836,  confers  this  exclusive  right  for 
a  limited  time,  on  ^  any  person  who  has  discovered  or  invented 
any  new  and  useful  art,  machine,  manufacture,  or  composition 
of  matter,  or  any  new  and  useful  improvements  on  any  art, 
machine,  manufacture,  or  composition  of  matter,  not  known  or 
used  by  others,  before  his  or  their  discovery  or  invention  thereof 
and  not,  at  the  time  of  his  application  for  a  patent,  in  public 
use,"  &c. 

A  new  and  useful  art  or  a  new  and  useful  improvement  on 
any  known  art  is  as  much  entitled  to  the  protection  of  the  law 
as  a  machine  or  manufacture.  The  English  patent  acts  are 
confined  to  ^  manufactures ''  in  terms ;  but  the  courts  have  con- 
strued them  to  cover  and  protect  arts  as  well  as  machines ;  yet 
without  using  the  term  art.  Here  we  are  not  required  to  make 
any  latitudinous  construction  of  our  statute  for  the  sake  of 
equity  or  policy ;  and  surely  we  have  no  right,  even  if  we  had 
the  disposition,  to  curtail  or  narrow  its  liberal  policy  by  astute 
or  fanciful  construction. 

It  is  not  easy  to  give  a  precise  definition  of  what  is  meant  by 
the  term  "  art,"  as  used  in  the  acts  of  Congress  —  some,  if  not 
all,  the  traits  which  distinguish  an  art  from  the  other  legitimate 
subjects  of  a  patent,  are  stated  with  clearness  and  accuracy  by 
Mr.  Curtis,  in  his  Treatise  on  Patents.  ^'  The  term  art,  appUes," 
says  he,  *'  to  all  those  cases  where  the  application  of  a  principle 
is  the  most  important  part  of  the  invention,  and  where  the  ma- 
chinery, apparatus,  or  other  means,  by  which  the  principle  is 
applied,  are  incidental  only  and  not  of  the  essence  of  his  inven** 
tion.  It  applies  also  to  all  those  cases  where  the  result,  effect, 
or  manufactured  article  is  old,  but  the  invention  consists  in  a 
new  process  or  method  of  producing  such  result,  effect,  or  manu« 
facture."     Curt,  on  Pat  80. 

A  machine,  though  it  may  be  composed  of  many  parts,  instru- 
ments, or  devices  combined  together,  still  conveys  the  idea  of 
unity.  It  may  be  said  to  be  invented,  but  the  term  "  discovery  *^ 
could  not  well  be  predicated  of  it  An  art  may  employ  many 
different  machines,  devices,  processes,  and  manipulations,  to 
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ptx>duce  some  useful  result  In  a  previously  known  art  a  man 
may  discover  some  new  process,  or  new  application  of  a  known 
principle,  element,  or  power  of  nature,  to  the. advancement  of 
the  art,  and  will  be  entitled  to  a  patent  for  the  same,  as  '<  an  im- 
provement in  the  art,^'  or  he  may  invent  a  machine  to  perform 
a  given  function,  and  then  he  will  be  entitled  to  a  patent  only 
for  his  machine. 

That  improvements  in  the  arts,  which  consist  in  the  new  ap- 
plication of  some  known  element,  power,  or  physical  law,  and 
not  in  any  particular  machine  or  combination  of  machinery, 
have  been  frequently  the  subject  of  patents  both  in  England 
and  in  this  country,  the  cases  in  our  books  most  amply  demon- 
strate. I  have  not  time  to  examine  them  at  length  ;  but  would 
refer  to  James  Watt's  patent  for  a  method  of  saving  fuel  in 
steam-engines  by  condensing  the  steam  in  separate  vessels,  and 
applying  non-conducting  substances  to  his  steam-pipes ;  Clegg's 
patent  for  measurin^fi;as  in  water;  Jufar  v.  Pratt,  Webster's  Pat 
Cas.  103 ;  and  the  celebrated  case  of  Neilson's  patent  for  the 
application  of  hot  blast,  being  an  important  improvement  in  the 
Urt  of  smelting  iron. 

In  England,  where  their  statute  does  not  ))rotect  an  art  in  di- 
rect terms,  they  have  made  no  clear  distinction  between  an  art 
or  an  improvement  in  an  art,  and  a  process,  machine,  or  manu- 
facture. They  were  hampered  and  confined  by  the  narrowness 
of  the  phraseology  of  their  patent  acts.  In  this  country^  the 
statute  is  as  broad  as  language  can  make  it  And  yet,  if  we 
look  at  the  titles  of  patents,  as  given  at  the  patent  office,  and 
the  language  of  our  courts,  we  might  suppose  that  our  statute 
was  confined  entirely  to  machines.  Notwithstanding,  in  Kneiss 
V.  The  Bank,  (4  Washington  C.  C.  Rep.  19,)  Mr.  Justice  Wash- 
ington supported  a  patent  which  consisted  in  nothing  else  but 
a  new  application  of  copperplates  to  both  sides  of  a  bank-bill 
as  a  security  against  counterfeiting.  The  new  application  was 
held  to  be  an  art,  and,  therefore,  patentable.  So  the  patent  in 
McClurg  17.  Kingsland  (1  Hownlrd,  204)  was  in  fact  for  an  im- 
provement in  the  art  of  casting  chilled  rollers  by  conveying  the 
metal  to  the  mould  in  a  direction  approaching  to  the  tangent  of 
the  cylinder ;  yet  the  patentee  was  protected  in  the  principle  of 
bis  discovery,  (which  was  but  the  application  of  a  known  law  of 
nature  to  a  new  purpose,)  against  all  forms  of  machinery  em- 
bodving  the  same  principle. 

The  great  art  of  printing,  which  has  changed  the  face  of  hu- 
man society  and  civilization,  consisted  in  nothing  but  a  new: 
application  of  principles  known  to  the  world  for  thousands  of 
years.  No  one  could  say  it  consisted  in  the  type  or  the  press, 
or  in  any  other  machine  or  device  used  in  performing  some  par* 
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ticular  function,  more  than  in  the  hands  which  picked  the  types 
or  worked  the  press.  Yet  if  the  inventor  of  printing  had,  under 
this  narrow  construction  of  our  patent  law,  claimed  his  art  as 
something  distinct  from  his  machinery,  the  doctrine  now  ad- 
vanced, would  have  declared  it  unpatentable  to  its  full  extent 
as  an  art,  and  that  the  inventor  could  be  protected  in  nothing  but 
his  first  rough  types  and  ill-contrived  press. 

I  do  not  intend  to  review  the  English  cases  which  adopt  the 
principle  for  which  I  now  contend,  notwithstanding  their  nar- 
row statute;  but  would  refer  to  the  opinion  of  my  brother 
Nelson,  in  14  Howard,  177;  and  will  add,  that  Mr.  Justice 
McLean,  in  delivering  the  opinion  of  the  court  in  that  case, 
quotes  with  approbation  the  language  of  Lord  Justice  Gierke, 
in  the  Neilson  case,  which  is  precisely  applicable  to  the  question 
before  us.  He  says:  '^The  specification  does  not  claim  any 
thin^  as  to  form,  nature,  shape,  materials,  numbers,  or  mathe* 
matical  chamcter  of  the  vessel  or  vessels  in  which  the  air  is  to 
be  heated,  or  as  to  the  mode  of  heating  such  vessels."  Yet  this 
patent  was  sustained  as  for  a  new  application  of  a  known  ele- 
ment;  or,  to  use  correct  language,  as  an  improvement  in  the  art 
of  smelting  iron,  without  any  regard  to  the  machinery  or  parts 
of  machinery  used  in  the  application.  Such  I  believe  to  be  the 
established  doctrine  of  the  English  courts. 

He  who' first  discovers  that  an  element  or  law  of  nature  can 
be  made  operative  for  the  production  of  some  valuable  result, 
some  new  art,  or  the  improvement  of  some  known  art;  who 
has  devised  the  machinery  or  process  to  make  it  operative,  and 
introduced  it  in  a  practical  form  to  the  knowledge  of  mankind, 
is  a  discoverer  and  inventor  of  the  highest  class.  The  disco- 
very of  a  new  application  of  a  known  element  or  agent  may 
require  more  labor,  expense,  persevering  industry,  and  ingenuity 
than  the  inventor  of  any  machine.  Sometimes,  it  is  true,  it 
may  be  the  result  of  a  happy  thought  or  conception,  without  the 
labor  of  an  experiment,  as  in  the  case  of  the  improvement  in  the 
tirt  of  casting  chilled  rollers,  already  alluded  to.  In  many  cases, 
it  is  the  result  of  numerous  experiments ;  not  the  consequence  of 
any  reasoning  a  priori^  but  wholly  empirical ;  as  the  discovery 
that  a  certain  degree  of  heat,  when  applied  to  the  usual  pro- 
cesses for  curing  India  rubber,  produced  a  substance  with  new 
and  valuable  qualities. 

The  mere  discovery  of  a  new  element,  or  law,  or  principle  of 
nature,  without  any  valuable  application  of  it  to  the  arts,  is  not 
the  subject  of  a  patent  But  he  who  takes  this  new  element 
or  power,  as  yet  useless,  from  the  laboratory  of  the  philosopher, 
and  makes  it  the  servant  of  man ;  who  applies  it  to  the  perfect- 
ing of  a  new  and  useful  art,  or  to  the  improvement  of  one  already 
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known,  is  the  benefactor  to  whom  the  patent  law  tenders  its 
protection.  The  devices  and  machines  used  in  the  exercise  of  it 
may  or  may  not  be  new;  yet,  by  the  doctrine  against  which  I 
contend,  he  cannot  patent  them,  because  the^  were  known  and 
used  before.  Or,  if  he  can,  it  is  only  in  their  new  application? 
and  combination  in  perfecting  the  new  art  In  other  words,  he 
may  patent  the  new  application  of  the  mechanical  devices,  but 
not  the  new  application  of  the  operative  element  which  is  the 
essential  agent  in  the  invention.  He  may  patent  his  combina- 
tion of  the  machinery,  but  not  his  art. 

When  a  new  and  hitherto  unknown  product  or  result,  bene- 
ficial to  mankind,  is  effected  by  a  new  application  of  any  ele- 
ment of  nature,  and  by  means  of  machines  and  devices,  whe- 
ther new  or  old,  it  cannot  be  denied  that  such  invention  or 
disco verv  is  entitled  to  the  denomination  of  a  <*new  and  useful 
art"  The  statute  gives  the  inventor  of  an  art  a  monopoly  in 
the  exercise  of  it  as  fully  as  it  does  to  the  inventor  of  a  mere  ma- 
chine. And  any  person  who  exercises  such  new  art  without  the 
license  of  the  inventor  is  an  infringer  of  his  patent,  and  of  the 
franchise  granted  to  him  by  the  law  as  a  reward  for  his  labor 
and  ingenuity  in  perfecting  it  A  constraction  of  the  law  which 
protects  such  an  inventor,  in  nothing  but  the  new  invented  ma- 
chines or  parts  of  machinery  used  in  the  exercise  of  his  art, 
and  refuses  it  to  the  exercise  of  the  art  itself,  annuls  the  patent 
law.  If  the  law  gives  a  franchise  or  monopoly  to  the  inventor 
of  an  art  as  fuUy  as  to  the  inventor  of  a  machine,  why  shall  its 
protection  not  be  coextensive  with  the  invention  in  one  case  as 
well  as  in  the  other  ?  To  look  at  an  art  as  nothing  but  a  com- 
bination of  machinery,  and  give  it  protection  only  as  such, 
against  the  use  of  the  same  or  similar  devices  or  mechanical 
equivalents,  is  to  refuse  it  protection  as  an  art  It  ignores  the 
distinction  between  an  art  and  a  machine ;  it  overlooks  the  clear 
letter  and  spirit  of  the  statute ;  and  leads  to  inextricable  difficul- 
ties. It  is  viewing  a  statue  or  a  monument  through  a  microscope. 

The  reason  given  for  thus  confining  the  franchise  of  the  in- 
ventor of  an  art  to  his  machines  and  parts  of  machinery  is,  that 
it  would  retard  the  progress  of  improvement,  if  those  who  can 
devise  better  machines  or  devices,  differing  in  mechanical  prin- 
ciple from  those  of  the  first  inventor  of  the  art,  or,  in  other 
words,  who  can  devise  an  improvement  in  it,  should  not  be  al* 
lowed  to  pirate  it 

To  say  that  a  patentee,  who  claims  the  art  of  writing  at  a 
distance  by  means  of  electro-magnetism,  necessarily  claims  all 
future  improvements  in  the  art,  is  to  misconstrue  it,  or  draws  a 
consequence  from  it  not  fairly  to  be  infe^nred  from  its  language. 
An  improvement  in  a  known  art  is  as  much  the  subject  of  a 

VOL.  XV.  12 


184  SUPREME    COURT. 

O'Beilly  et  al.  v.  Morse  •%  al. 

patent  as  the  art  itself;  so,  also,  is  an  improvement  on  a  known 
machine.  Yet,  if  the  original  machine  be  patented,  the  patentee 
of  an  improvement  will  not  have  a  right  to  use  the  original  This 
doctrine  has  not  been  found  to  retard  the  progress  of  invention 
in  the  case  of  machines ;  and  I  can  see  no  reason  why  a  con* 
trarv  one  should  be  applied  to  an  art 

The  claim  of  the  patentee  is,  that  he  may  be  protected  in  the 
exercise  of  his  art  as  against  persons  who  may  improve  or 
change  some  of  the  processes  or  machines  necessary  in  its  exer- 
cise. The  court,  by  deciding  that  this  claim  is  too  broad,  vir* 
tnally  decides  that  such  an  inventor  of  an  improvement  may 
pirate  the  art  he  improves,  because  it  is  contrary  to  public 
policy  to  restrain  the  progress  of  invention.  Or,  in  other  words, 
it  may  be  said  that  it  is  the  policy  of  the  courts  to  refuse  that 
protection  to  an  art  which  it  affords  to  a  machine,  which  it 
IS  the  policy  of  the  Constitution  and  the  laws  to  grant 

2d.  Let  us  now  consider  what  is  the  nature  of  the  invention 
now  under  consideration. 

It  is  not  a  composition  of  matter,  or  a  manufacture,  or  a  ma* 
chine.  It  is  the  application  of  a  known  element  or  power  of 
nature,  to  a  new  and  useful  purpose  by  means  of  various  pro« 
cesses,  instruments  and  devices,  and  if  patentable  at  all,  it  must 
come  within  the  category  of  <<  a  new  and  useful  art.'^  It  is  as 
much  entitied  to  this  denomination  as  the  original  art  of  print- 
ing  itself.  The  name  given  to  it  in  the  patent  is  generally  the 
act  of  the  commissioner,  and  in  this,  as  in  many  other  cases,  a 
wrong  one.  The  true  nature  of  the  invention  must  be  sought 
in  the  specification. 

The  word  teleflpraph  is  derived  from  the  Greek,  and  signifies 
^  to  write  afar  on  or  at  a  distance."  It  has  heretofore  been  ap- 
plied to  various  contrivances  or  devices^  to  communicate  intelii'^ 
gence  by  means  of  signals  or  semaphores,  which  speak  to  the  eye 
for  a  moment  But  in  its  primary  and  literal  signification  of  writ* 
ing,  printing,  or  recording  at  a  distance,  it  never  was  invented,  pex^ 
fectcd,  or  put  into  practical  operation  till  it  was  done  by  Morse. 
He  preceded  Steinheil,  Cook,  Wheatstone,  and  Davy  in  the  suc- 
cessful application  of  this  mysterious  power  or  element  of  elec* 
tro-magnetism  to  this  purpose ;  and  his  invention  bias  entirely 
superseded  their  inefiicient  contrivances.  It  is  not  only  '^a  new 
and  useful  art,"  if  that  term  means  any  thing,  but  a  most  won* 
derful  and  astonishing  invention,  requiring  tenfold  more  inge^ 
nuity  and  patient  experiment  to  perfect  it,  than  the  art  of  print- 
ing with  types  and  press,  as  originallv  invented. 

8d.  Is  it  not  true,  as  set  forth  in  this  eighth  claim  of  the  speci- 
fication, that  the  patentee  was  the  first  inventor  or  discoverer  of 
the  use  or  application  of  electro-magnetism  to  print  and  record 
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intelligible  characters  or  letters  ?  It  is  the  very  gronnd  on^hich 
the  court  agree  in  confirming  bis  patent.  Now  the  patent  law 
requires  an  inventor,  as  a  condition  precedent  to  obtaining  a 
patent,  to  deliver  a  written  description  of  his  invention  or  dis- 
covery,^  and  to  particularly  specify  what  he  claims  to  be  his  own 
invention  or  discovery.  If  he  has  truly  stated  the  principle,  na- 
ture and  extent  of  his  art  or  invention,  how  can  the  court  say  it 
is  too  broad,  and  impugn  the  validity  of  his  patent  for  doins 
what  the  law  requires  as  a  condition  for  obtaining  it  ?  And  if 
it  is  only  in  case  of  a  machine  that  the  law  requires  the  in- 
ventor to  specify  what  he  claims  as  his  own  invention  and  dis- 
covery, and  to  distinguish  what  is  new  from  what  is  old,  then 
this  eighth  claim  is  superfluous  and  cannot  affect  the  validity 
of  his  patent,  provided  his  art  is  new  and  useful,  and  the  ma- 
chines and  devices  claimed  separately,  are  of  his  own  invention. 
If  it  be  in  the  use  of  the  woras  «  however  developed  "  that  the 
daim  is  to  be  adjudged  too  broad,  then  it  follows  that  a  person 
using  any  other  process  for  the  purpose  of  developing  the  agent 
or  element  of  electro-magnetism,  than  the  common  one  now  in 
use,  and  described  in  the  patent,  may  pirate  the  whole  art  pa* 
tented. 

But  if  it  be  adjudged  that  the  claim  is  too  broad,  because  the 
inventor  claims  the  application  of  this  element  to  his  new  art, 
then  his  patent  is  to  be  invalidated  for  claiming  his  whole  in- 
vention, and  nothing  more.  If  the  result  of  this  application  be 
a  new  and  usefal  art,  and  if  the  essence  of  his  invention  consists 
in  compelling  this  hitherto  useless  element  to  record  letters  and 
words,  at  any  distance  and  in  many  places  at  the  same  mo- 
ment, how  can  it  be  said  that  the  claim  is  for  a  principle  or  an 
abstraction  ?  What  is  meant  by  a  claim  being  to  broad  ?  The 
patent  law  and  judicial  decisions  may  be  searched  in  vain  for 
a  provision  or  decision  that  a  patent  may  be  impugned  for 
claiming  no  more  than  the  patentee  invented  or  discovered* 
It  is  only  when  he  claims  something  before  known  and  used, 
something  as  new  which  is  not  new,  either  by  mistake  or  in* 
tentionally,  that  his  patent  is  affected. 

The  act  of  Congress  requires  the  applicant  for  a  patent  to 
swear  that  "  he  is  vie  original  and  first  inventor  of  the  art,  ma- 
chine, &c."  It  requires  the  commissioner  to  make  an  examina- 
tion of  the  alleged  Invention,  **  and  if  it  shall  appear  that  the 
same  has  not  been  invented  prior  to  the  alleged  invention,  he 
shall  grant  a  patent,  &;c.  But  if  it  shall  appear  that  the  appli- 
cant is  not  the  oric^inal  and  first  inventor  or  discoverer  thereof, 
or  that  any  part  of  that  which  is  claimed  as  new,  had  before 
been  invented,"  then  the  applicant  to  have  leave  to  withdraw 
bis  application. 
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The  13th  section  treats  of  defective  specifications  and  their 
remedy  where  the  applicant,  through  mistake  or  inadvertency, 
had  claimed  ^  more  than  he  had  a  right  to  claim  as  new." 

The  15th  section,  in  enumerating  the  defences  which  a  defend- 
ant may  be  allowed  to  make  to  a  patent,  states  that  inter  alia 
he  may  show,  <'  that  the  patentee  was  not  the  original  and  first 
inventor  or  discoverer  of  the  thing  patented,  or  of  a  substantial 
and  material  part  thereof  claimed  as  new."  And  the  proviso 
to  the  same  section  allows  the  court  to  refuse  costs,  ^  when  the 

Elaintiff  shall  fail  to  sustain  his  action  on  the  ground  that,  in 
is  specification  or  claim,  ia  embraced  more  than  that  of  which 
he  was  the  first  inventor." 

The  7th  section  of  the  act  of  March  3, 1837,  specially  defines 
the  meaning  of  the  phrase  <'  too  broad,"  to  be  "  when  the  patent 
claims  more  than  that  of  which  the  patentee  was  the  original 
and  first  inventor."  And  the  9th  section  of  the  same  act, 
again  providing  for  cases,  where  by  accident  or  mistake,  the 
patentee  claims  more  than  he  is  justly  entitled  to,  describes  it  to 
be  *'  where  the  patentee  shall  have  in  his  specification  claimed 
to  be  the  original  inventor  or  discoverer  of  any  material  or  sub* 
stantial  part,  of  which  he  is  not  the  first  and  original  inventori 
and  shaU  have  no  legal  and  just  right  to  the  same." 

Thus  we  see  that  it  is  only  where,  through  inadvertence  or 
mistake,  the  patentee  has  claimed  something  of  which  he  was 
not  the  first  inventor,  that  the  court  are  directed  to*  refuse  costs* 

The  books  of  reports  may  be  searched  in  vain  for  a  case 
where  a  patent  has  oeen  declared  void,  for  being  too  broad,  in 
any  other  sense. 

Assuming  it  to  be  true,  then,  for  the  purpose  of  the  argumenti 
that  the  new  application  of  the  power  of  electro-magnetism  to 
the  art  of  telegraphing  or  printing  characters  at  a  distance,  is 
not  the  subject  of  a  patent,  because  it  is  patenting  a  principle ; 
yet  as  it  is  also  true,  that  Morse  was  the  first  who  made  this 
application  successfully,  as  set  forth  in  this  eighth  claim,  I  am 
unable  to  comprehend  how,  in  the  words  of  the  statute,  we  can 
adjudge  ^  that  he  has  failed  to  sustain  his  action,  on  the  ground 
that  his  specification  or  claim  embraces  more  than  that  of 
which  he  was  the  first  inventor."  It  is  for  this  alone  that  the 
statute  authorizes  us  to  refuse  costs. 

4th.  Assuming  this  eighth  claim  to  be  too  broad,  it  may  well 
be  said,  that  the  patentee  has  not  unreasonably  delayed  a  dis- 
claimer, when  we  consider  that  it  is  not  till  this  moment  he 
had  reason  to  believe  it  was  too  broad.  But  the  bill  claims, 
and  it  is  sustained  by  proof,  that  the  defendant  has  iniGringed 
the  complainant's  second  patent  for  his  improvement. 

The  court  sustains  the  validity  of  this  patent     Why,  then. 


DECEMBER  TERM,  1853.  18T 

Smith  V.  Ely  et  al. 

is  the  complainant  not  entitled  to  his  costs  ?  At  law,  a  recovery 
on  one  good  count  is  sufficient  to  entitle  the  plaintiff  to  recover 
Costs ;  and  I  can  see  no  particular  equity  which  the  defendants 
can  daim,  who  are  adjudged  to  have  pirated  two  inventions  at 
once. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Circuit 
C!ourt  should  be  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky,  and  was  argued  by  counsel.  On  considera* 
tion,  whereof,  it  is  now  here  oniered,  adjudged,  and  decreed,  by 
this  court,  that  the  decree  of  the  said  Circuit  Court,  in  this 
cause,  be,  and  the  same  is  hereby,  affirmed,  except  so  much 
thereof  as  decrees  that  the  complainants  shall  recover  their 
costs,  in  the  prosecution  of  this  suit,  of  and  from  the  defend- 
ants, and  that  that  part  of  the  said  decree  giving  costs  to  the 
complainants,  be,  and  the  same  is  hereby,  reversed,  and  annulled. 

And  it  is  further  ordered,  and  decreed,  by  this  court,  that  the 
parties,  respectively,  pay  their  own  costs  in  this  court,  and  in 
the  said  Cirouit  Court 


FiuNois  O.  J.  Smith,  PLAtNTiPF,  v.  Hehan  B.  Ely,  Hbnrt 
O'Rbillt,  Robert  W.  McCot,  Thomas  Moodib,  Micbabl 
B.  Batbham,  Lincoln  Goodale,  Wray  Thomas,  Albbrt  B. 
Buttles  and  B.obbrt  Nbil* 

The  preceding  case  of  O'Beillj  and  Hone  haTing  letded  the  prineiplei  inTolved  in 
the  oontroverqr  between  them,  this  coort  declines  to  hear  an  aigoment  npon  tech- 
nical points  ofpleading  in  a  branch  of  the  case  coming  from  another  State. 

The  ease  is  leauaded  to  the  Circnit  Conn. 

This  cause  came  up  firom  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio,  upon  a  certificate  of  division  in 
opinion  between  the  judges  thereof. 

An  action  -was  brought  by  Smith,  as  the  assignee  of  Morse 
and  Vail,  against  Ely,  O'Erally,  and  others,  for  an  infiringement 
of  Morse's  patent  rights  to  the  telefiraph,  which  axe  particularly 
set  forth  in  the  report  of  the  prece&ig  case. 

The  first  count  of  the  dedaratlon  was  upon  the  patent  of 
1840,  surrendered  and  reissued  in  1846. 

12* 
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The  second  count  was  upon  the  patent  for  improvements  in 
transmitting  and  recording  intelligence,  by  the  use  of  the  motive 
power  of  electricitv.  Both  of  these  patents  were  snrrenderedi 
and  reissued  in  1848. 

The  defendants  filed  eighteen  pleas.  On  the  2d,  3d,  4th,  5th, 
and  10th,  the  plaintiff  took  issue.  He  demurred  to  the  remain- 
ing pleas,  and  upon  some  of  these  demurrers  the  court  were 
diviaed. 

All  that  need  to  be  stated  in  explanation  of  the  case,  will  be 
to  state  the  difference  of  opinion,  and  refer  to  the  pleas. 

And  afterwards,  to  wit,  on  the  twenty-third  day  of  October, 
being  in  the  year  and  at  the  time  of  said  court  last  mentioned, 
^  this  cause  came  on  to  be  heaid  at  the  present  term  upon  the 
demurrers  filc^  by  the  plaintiff  to  the  sixth,  seventh,  eighth, 
ninth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  and  eighteenth  special  pleas  of  the  defend- 
ants. And  thereupon,  the  arguments  of  counsel  being  heard, 
and  due  dehbemtion  being  had,  the  opinion  of  the  judges  of 
said  court  were  divided  as  to  the  following  questions,  to  wit: 

L  Upon  the  demurrer  to  the  sixth  and  seventh  pleas,  respect- 
ively, whether  the  said  letters-patent  to  the  said  Morse  are  void, 
for  the  reason  that  tiie  same  do  not  on  their  face  respectively 
express  that  they  are  to  run  for  fourteen  years  firom  the  date  of 
the  patent  issued  to  said  Morse  in  the  kingdom  of  France. 

IL  Whether,  upon  the  demurrer  to  the  eighth,  ninth,  and 
eighteenth  pleas,  said  letters-patent  to  said  Morse  assume,  as  to 
the  matter  alleged  in  said  ei^teenth  plea,  to  patent  a  principle, 
or  a  thing  which  is  not  an  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  improvement  on  any  art,  machine, 
manufacture,  or  composition  of  matter ;  and  if  so,  whether,  and 
to  what  extent,  said  letters-patent,  or  any  part  thereof,  are  void 
in  consequence  thereof;  and  also  whether  said  pleas  are  bad, 
respectively,  for  the  reason  that  they  assume  to  answer  certain 
material  and  substantial  parts  of  the  plaintiff's  daim,  without 
averring  that  there  are  no  other  material  and  substantial  parts 
embraced  in  his  daim,  which  can  be  distinguished  firom  the 
other  parts  averred  to  be  so  claimed  without  right,  and  on  which 
he  would  be  entitled  to  recover. 

IIL  Whether,  upon  the  demurrers  to  the  fourteenth  and  fif- 
teenth pleas,  said  patent,  issued  April  11th,  1846,  and  reissued 
June  13, 1848,  is  void ;  and  if  so,  to  what  extent ;  for  tiie  reason 
that  it  embraces  as  a  material  and  substantial  part  thereof^  a 
material  and  substantial  part  of  a  former  patent  issued  to  said 
Morse. 

IV.  Whether,  upon  the  demurrers  to  the  eighth,  ninth,  four^ 
teenth,  and  fiifteenth  pleas,  said  letter»-patent  issued  to  said 
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Morse  are  void,  for  the  reason,  as  avened  in  said  pleas,  that  he 
was  not  the  original  and  first  inventor  of  the  several  matters 
in  said  pleas  respectively  set  forth;  but  the  same  had  been, 

{>rior  to  said  invention  by  said  Morse,  known  and  used  in  a 
breign  ooontry. 

The  substance  of  these  pleas  was  as  follows : 

6th.  This  plea  alleges,  that  on  the  18th  of  August,  1838, 
Morse  took  out  a  patent  in  France  for  the  same  invention  pa- 
tented to  him  in  his  letters  of  June  20, 1840 ;  but  that  the  latter 
were  made  to  run  fourteen  years  firom  date,  instead  of  fourteen 
years  from  the  date  of  the  French  letters. 

7th.  This  plea  states  the  same  as  the  sixth,  and  that  Morse's 
fVench  patent  was  issued  more  than  six  months  next  before  he 
filed  his  specification  and  drawings,  annexed  to  the  letters-patent 
of  June  aO,  1840. 

Upon  the  demurrers  to  these  two  pleas  the  court  were  divided, 
as  mentioned  in  the  first  question  of  division. 

8th.  This  plea  sets  out  with  the  patents  of  1840,  as  reissued, 
and  then  alleges  that "  the  use  of  the  motive  power  of  the  elec- 
tric or  galvanic  current,  however  developed,  for  marking  or 
printing  intelligible  characters,  signs,  or  letters,  at  any  distances," 
IS  a  substantial  and  material  part  of  the  thing  patented ;  and  it 
states  that  Morse  was  not  the  original  and  first  inventor  or  dis- 
coverer of  the  thing  patented,  but  that  the  same  was  known 
before  to  one  Dr.  Steinheil,  of  Munich,  and  used  on  a  line  firom 
Munich  to  Bogenhausen. 

The  principles  claimed  and  patented  in  the  letters  of  1840, 
referred  to  in  the  8th  and  9th  pleas,  are  as  follows,  to  wit : 

"  What  I  specially  claim  as  my  invention  and  improvement 
is,  making  use  of  the  motive  power  of  magnetism,  when  deve- 
loped by  the  action  of  such  current  or  currents  substantially  as 
set  forth  in  the  foregoing  description  of  the  first  principal  part 
of  my  invention,  as  means  of  operating,  or  giving  motion  to, 
macmnery  which  may  be  used  to  imprmt  signals  upon  paper, 
or  other  suitable  materials,  or  to  produce  sounds  in  any  desired 
manner  for  the  purpose  of  telegraphic  communication  of  any 
distances." 

Eighth.  ^  I  do  not  propose  to  limit  mvself  to  the  specific  ma- 
chinery, or  parts  of  machinery,  described  in  the  foregoing  speci- 
fication and  claims,  the  essence  of  my  invention  being  the  use  of 
tiie  motive  power  of  the  electric  or  galvanic  current,  which  I  call 
electro-magnetism,  however  developed,  for  marking  or  printing 
intelligible  characters,  signs,  or  letters,  at  any  distances — being 
a  new  application  of  that  power,  of  which  I  claim  to  be  the 
first  inventor  or  discoverer." 
.    9th.  In  this  plea  the  defendants  allege  that  the  mode  and 
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«ri       ■  ^  ■  ■■  '  III 

process  of  propelling  and  connecting  currents  of  electricity,  or 
galvanism,  through  two -or  more  metallic  conductors,  is  a  sub- 
stantial and  material  part  of  the  thing  patented  in  the  letters  of 
1840 ;  and  they  aver  that  Morse  was  not  the  original  and  first 
inventor  or  discoverer  thereof,  but  the  same  was  known  to  one 
Edward  Davjr,  in  England."^ 

18th.  In  this  plea  the  defendants  allege  that  ^^the  use  of  mo- 
tive -power  of  the  electro-galvanic  cuiient,  however  developed, 
for  marking  and  printing  intelligible  characters,  signs,  or  letters, 
at  any  distcuices,"  is  a  substantial  and  material  pa^  of  the  thine 
patented,  and  is  distinctly  claimed  by  the  patentee  in  the  speci- 
ncation ;  and  he  avers  that  the  thing,  so  patented  and  claimedi 
is  not  any  art,  machine,  manufacture,  or  composition  of  matter, 
or  any  improvement  on  them. 

The  demurrers  to  these  three  pleas  raise  the  questions  secondly 
certified  to  this  court. 

14th.  In  this  plea  the  defendant  sets  out  tbe  patent  of  1846, 
as  reissued  to,  and  states  that  *<  the  combination  of  a  pen-lever, 
pen-point  or  points,  and  roller,"  mentioned  in  the  patent,  is 
a  substantial  and  material  part  of  the  thin^  patented ;  and  they 
aver  that  it  was  before  known,  and  formed  a  part  of  an  electro* 
magnetic  telegraph  for  which  Morse  had  taken  out  letters-patent 
in  1840. 

15th.  In  this  ple^  the  defendants  allege  that,  ^the  mode  of 
combining  two  or  more  circuits  of  electricity  or  galvanism, 
mentionea  and  described  in  the  specification  annexed  to  the 
said  letters-patent  as  an  improvement,  is  a  substantial  and  mate- 
rial part  of  the  thing  patented ;''  and  they  aver  that  in  electro* 
magnetic  telegraphs,  before  known,  modes  of  combining,  on  the 
same  principle  described  in  the  specification,  two  or  more  cij> 
cuits  of  electricity  or  galvanism,  existed,  and  formed  a  part 
thereof,  to  wit,  in  one  patented  to  Morse,  June  20,  1840;  to 
Edward  Davy,  of  London,  July  4, 1838,  by  the  Queen  of  Great 
Britain.  This  plea  also  states  that  Morse,  in  patent  of  1846, 
does  not  specify  and  point  out  the  improvement  in  the  said 
mode  of  combining  two  or  more  circuits  made  by  him,  so  as  to 
distinguish  the  same  from  the  said  modes  before  known  and 
patented  by  him  and  by  Davy.  ' 

The  third  question  certified  to  this  court  is  raised  by  demurrers 
to  these  two  pleas. 

The  fourth  question  is  raised  by  demurrers  to  pleas  8,  9, 14, 
15,  above  set  forth. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  is  the  assignee,  within  a  certain  tract  of 

opuniiy,  of  the  two  patents  granted  to  Morse  for  his  Electro* 
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Magnetic  Telegraph,  one  in  1840,  and  the  other  in  1846,  and 
both  reissued  in  1848.  And  this  action  was  brought  in  the 
Circuit  Court  for  the  District  of  Ohio,  for  infringements  of  both 
of  these  patents,  within  the  limits  assigned  to  the  plaintifil 

The  defendants  did  not  proceed  in  their  defence  in  the  man« 
ner  authorized  by  the  act  of  Congress,  but  pleaded  the  general 
issue,  and  seventeen  special  pleas.  Upon  some  of  these  pleas 
issue  was  joined,  and  others  were  demurred  to ;  and,  upon  the 
argument  of  the  demurrers,  the  judges  of  the  court  were  divided 
in  opinion  on  the  following  questions,  which  they  have  certi- 
fied for  decision  to  this  court. 

*^  L  Upon  the  demurrer  to  the  sixth  and  seventh  pleas  respect- 
ively whether  the  said  letters-patent  to  the  said  Morse  are  void, 
for  the  reason  that  the  same  do  not  on  their  face  respectively 
express  that  they  are  to  run  for  fourteen  years  firom  the  date  of 
the  patent  issued  to  said  Morse  in  the  kingdom  of  France. 

IL  Whether,  upon  the  demuner  to  the  eighth,  ninth,  and 
eighteenth  pleas,  said  letters^patent  to  said  Morse  assume,  as  to 
the  matter  alleged  in  said  eighteenth  plea,  to  patent  a  principle, 
or  a  thing  which  is  not  an  art,  machine,  manufacture,  or  com- 
position of  matter,  or  an^  improvement  on  any  art,  machine, 
manufacture,  or  composition  of  matter;  and  if  so,  whether,  and 
to  what  extent,  said  letters-patent,  or  any  part  thereof,  are  void 
in  consequence  thereof,  and  also  whether  said  pleas  are  bad, 
respectively,  for  the  reason  that  they  assume  to  answer  certain 
material  and  substantial  parts  of  the  plaintiff's  claim,  without 
averring  that  there  are  no  other  material  and  substantial  parts 
embraced  in  his  claim,  which  can  be  distinguished  firom  the 
other  parts  aveired  to  be  so  claimed  without  right,  and  on  which 
he  would  be  entitled  to  recover. 

III.  Whether,  upon  the  demuirers  to  the  fourteenth  and  fif- 
teenth pleas,  said  patent,  issued  April  11th,  1846,  and  reissued 
June  13th,  1848,  is  void;  and  if  so,  to  what  extent;  for  the 
reason  that  it  embraces  as  a  material  and  substantial  part 
thereof,  a  material  and  substantial  part  of  a  former  patent  issued 
to  said  Morse. 

IV.  Whether,  upon  the  demurrers  to  the  eighth,  ninth,  four- 
teenth, and  fifteenth  pleas,  said  letters-patent  issued  to  said 
Morse  are  void,  for  the  reason,  as  averred  in  said  pleas,  that  he 
was  not  the  original  and  first  inventor  of  the  several  matters  in 
said  pleas  respectively  set  forth ;  but  the  same  had  been,  prior 
to  said  invention  by  said  Morse,  known  and  used  in  a  foreign 
country." 

The  questions  certified,  so  far  as  they  afiect  the  merits  of  the 
case,  have  all  been  substantially  decided  in  the  cbbb  of  Morse 
and  others  v.  O'Reilly  and  ouers,  at  the  present  tenn.    But 
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Beveral  questions  are  presented  by  the  certificate  upon  the  con- 
stmction  of  the  pleas  and  the  extent  of  the  admissions  made  by 
the  demurrers,  and  the  legal  effect  of  such  admissions  upon  the 
plaintiff's  light  of  action. 

In  relation  to  the  questions  which  go  to  the  merits,  as  they 
have  been  already  folly  heard  and  decided  in  the  case  above* 
mentioned,  they  are  not  open  for  argument  in  this  case ;  and  it 
would  be  a  useless  and  fruitless  consumotion  of  time  to  hear  an 
arrament  upon  the  technical  questions  alone.  For,  however  the 
pmnts  of  special  pleading  might  be  ruled  by  this  court,  they 
could  have  no  material  influence  on  the  ultimate  decision  of  the 
case :  because,  if  it  is  found  that  errors  in  pleading  have  been 
committed  by  either  partv,  injurious  to  his  rights,  an  opportunity 
ought  and  would  certainly  be  afforded  him  to  correct  tiiem  in 
some  subsequent  proceecung,  so  as  to  bring  the  real  points  in 
controversy  fairly  before  the  court 

For  these  reasons,  the  motion  of  the  counsel  for  the  defend* 
ants  for  leave  to  argue  the  points  certified,  is  ovenuled,  and  the 
case,  remanded  to  Sie  Circuit  Court 

Under  such  circumstances,  we  deem  it  proper  to  remand  the 
case,  without  argument,  to  the  Circuit  Court  for  the  District  of 
Ohio,  where  either  party  may  amend  his  pleadings,  and  where 
the  defendants,  if  they  can  distinguish  their  case  from  that  above 
mentioned,  will  have  an  opportimily  of  being  heard. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Ohio,  and  on  the  points  or  questions  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  were 
certified  to  this  court  for  its  opinion,  agreeably  to  the  acts  of 
Congress  in  such  case  made  and  provided,  and  it  appearing  to 
this  court  that  the  said  questions,  so  far  as  they  afiect  the  merits 
of  the  case,  have  been  substantLedly  decided  by  this  court  at  this 
term,  in  the  case  of  O'BeiUy  et  aL  v.  Morse  et  aL,  it  is  there* 
upon  now  here  ordered  and  jsuljudged  by  this  court,  that  this 
cause,  without  argument,  be,  ana  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court,  with  directions  to  permit  either  party 
to  amend  his  pleadings,  and  also  to  allow  the  defendants  an 
opportunity  to  distinguish  their  case,  if  they  can,  from  that  above 
referred  to. 
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Jabces  E.  Broome,  Administrator  de  bonis  non  of  Arthur 
Macon,  deceased,  Plaintiff  in  error,  v.  The  United 
States. 

The  act  of  CongreM,  jpasBed  on  9d  March*  1799,  (1  Stat  at  Large,  705,)  requires  the 
bond  given  hj  a  collector  of  the  customs  to  be  approved  by  the  Comptroller  of  the 
Treasury. 

But  the  date  of  such  approval  Is  not  condnsive  evidence  of  the  oonunenoement  of  the 
period  when  the  bond  began  to  run.  On  the  contrary,  it  b^ins  to  be  effective  from 
the  moment  when  the  coUector  and  his  sureties  part  with  it  in  the  course  of  trans- 
mission. 

Hence,  where  the  surety  upon  the  bond  of  a  collector  hi  Florida,  died  upon  die  24th 


of  July,  and  the  approval  of  the  comptroller  was  not  written  upon  the  bond  until 

—    *  "  '  properly  left  to  the  jury  to  ascertain  the  time  when  the 

parted  with  the  bond  to  be  sent  to  Washington ;  and  they 

were  instructed  that  before  they  could  find  a  vevdict  for  the  surety,  they  must  be 


^e  81st  of  July,  it  was  properly  left  to  the  lury  to 
collector  and  his  sureties  parted  with  the  bond  to  be  i 


satisfied  from  the  evidence  that  the  bond  remained  in  the  hands  of  the  collector,  or 
the  sureties,  until  after  the  24th  of  July. 
Collectors  are  often  dtsbuTBing  officers ;  and  they  and  their  sureties  are  responsible  for 
the  money  which  a  coUector  receives  fW>m  his  predecessor  ui  office ;  and  also  for 
money  transmitted  to  him  by  another  collector,  upon  his  representation  and  reouisi- 
tion  that  it  was  necessary  to  defray  the  current  expenses  of  his  office,  and  ad- 
vanced for  that  purpose. 

This  case  was  bfought  up,  by  'writ  of  enror,  from  the  Ciicnit 
C!oiirt  of  the  United  States  tot  the  Northern  District  of  Flcnida. 
The  facts  are  stated  in  the  opinion  of  the  Conrt 

It  was  submitted  on  a  printed  brief,  by  Mr.  Ckarliony  for  the 
plaintiff  in  error,  and  argued  for  the  United  States  by  Mr.  Cfush" 
tngj  (Attomey-GfeneraL) 

Mr.  CharUan^  for  Hie  plaintiff  in  enor. 

1.  The  first  point  we  make  is,  that  this  bond  never  had  a  legal 
eodatence,  so  mr  as  Macon  was  concerned*  That  he  died  before 
it  was  approved  by  the  Ck>mptrQller  of  the  Treasury ;  and  having 
died  berore  the  time  had  arrived,  when  vitality  was  given  to  it 
by  such  approval,  he  was  not  a  party  to  the  contract;  and  his 
administmtor  is  in  no  manner  responsible  for  any  default  of 
Crane,  in  the  discharge  of  his  duties. 

This  writing  obligatory  belongs  to  Hiat  class  of  sealed  instru- 
ments which,  though  not  strictly  escrows,  yet  are  delivered,  sub- 
ject to  a  condition  prescribed  either  by  the  parties,  or  the  law. 

By  the  act  of  Ck)ngress  of  2d  Abrcli,  1799,  (1st  vol  Little  & 
Brown's  edition,  705^  the  bond  of  a  collector  of  customs  must 
be  approved  by  the  comptroller.  If  not  so  approved,  it  never 
becomes  an  official  bond ;  the  day  of  the  date,  we  all  know, 
is  immaterial;  and  the  manual  ddiveiy,  even  in  such  a  case, 
coupled  with  the  condition  which  the  law  itself  annexes,  does 
not  give  legal  existence  or  vitality  to  the  instrument  It  is  the 
approval  by  the  Comptroller  of  the  Treasury  which  breathes 
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into  it  its  legal  life.  It  is  that  which  shows  the  oggregaHo 
mentium;  it  is  that  which  makes  it  a  contract  Commonwealth 
V.  Kendiy,  2  Ban's  Sep.  448.  Suppose  that  the  comptroller  had 
refused  to  approve  this  instroment,  would  it  then  have  had  any 
efficiency  ?  Would  it  have  held  the  persons  signing  as  suietiesi 
liable  for  any  default  of  Crane  ?  Certainly  not ;  for,  as  to  them, 
there  had  been  no  contract  with  the  government;  tiiey  had 
offered  to  contract,  but  the  offer  had  been  dedined  Does  not 
this  show,  conclusively,  that  the  approval  of  the  comptroller  is 
the  act  which,  for  the  first  time,  gives  any  life  to  this  paper? 
But  when  that  life  was  given  to  it,  Macon  was  dead;  the  offer 
he  had  made  to  become  a  surety  for  Crane,  had  never  been 
accepted  in  his  lifetime ;  Us  deau  withdrew  the  offer,  and  his 
administrator  is  not  bound.  Chittv  on  Contracts,  6tii  Amer. 
Ed.  p.  9,  and  note  2,  p.  12,  citing  rothier;  that  it  may  be  re- 
tracted at  any  time  before  acceptance,  p.  13 ;  and  that  death 
retracts  it,  p.  14,  citing  Pothier.  See,  also,  p.  15 ;  Macher  v. 
Frith,  5  Wendell,  112, 113.  If  a  contract  v^as  made  at  all,  it 
was  with  Macon,  not  with  his  administrator.  But  can  a  dead 
man  make  a  contract  ?  The  authorities  cited,  refer,  it  is  true, 
to  unsealed  instruments,  but  there  is  the  same  .principle  here. 
If  the  paper  was  actually  delivered^  it  was  upon  the  condition 
that  it  should  be  approved  by  the  obligee ;  tiiat  it  was  a  con- 
dition that  the  law  attached  to  it,  and  there  was  no  aggregtUio 
mentium  until  such  approval ;  and,  in  the  mean  time,  drath  had 
retracted  the  offer. 

We  think,  therefore,  that  his  honor,  in  the  court  below,  com- 
mitted error  in  ruling  that  the  approral  of  the  comptroller  was 
not  the  act  that  gave  this  instrument  its  legal  vitality. 

And  we  think,  that  even  if  we  are  not  correct  in  that  view, 
stiU,  that  he  was  in  error  in  refusing  the  instruction  asked  for 
by  the  counsel  for  the  defendant  below ;  that  it  viras  the  duty 
of  the  plaintiff  below  to  prove  that  the  said  bond  was  delivered 
before  the  death  of  Macon* 

I  will  not  stop  to  argue  that  if  this  paper  was  signed  by 
Macon  in  the  presence  of  witnesses,  but  not  actually  delivered 
bv  him,  that  it  never  bound  him.  I  think  we  will  all  agree  that 
if  he  signed  it  in  the  presence  of  a  thousand  witnesses,  who 
attested  it  as  sealed  and  delivered,  yet,  that  if  he  purposely  kept 
possession  of  it  himself,  it  did  not  bind  him.  It  was,  therefore, 
the  duty  of  the  plaintiff  below  to  prove  a  delivery  in  the  lifetime 
of  Macon.  If  the  fact  existed,  he  could  and  ought  to  have 
proved  it,  as  he  held  the  affirmative  of  the  issue.  But  he  did 
not  offer  even  primd  facie  evidence.  The  possession  of  it  by 
the  comptroller  would  be  evidence  of  its  delivery ;  but  when? 
Would  it  show  a  delivery  in  the  lifetime  of  Mboon?    Would  it 
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not  rather  show  that  the  comptroller  did  not  receive  it  until  the 
31st  July,  1837,  the  day  on  which  he  approved  it ;  the  presump- 
tions of  law  being  that  an  officer  of  the  government  discharges 
his  duty  with  promptitude^    7  Howard,  132. 

Though  there  mav  be  evidence,  then,  that  this  instrument 
was  delivered  to  bind  Crane  and  Swain,  there  is  none,  not  even 
primdfade^  that  it  was  ever  delivered  to  bind  Macon.  Its  date 
does  not  afford  that  proof,  for  the  date  of  a  deed  is  not  an^  vital 
part  of  it  at  alL  It  is  equally  good  without  a  date,  or  with  an 
impossible  d^te,  and  this  shoves  that  a  date  is  no  legal  part  of 
it.  If  we  were  to  hold  otherwise,  we  would  fall  into  the  absurd* 
ity  of  being  bound  by  the  assertion  of  a  sealed  instrument  that 
it  had  been  made  on  the  30th  of  February.  Whilst  the  law 
forbids  you  to  contradict,  add  to,  or  vary  any  part  of  a  sealed 
instrument  by  parol  evidence,  it  allows  you  and  requires  you 
every  day  to  prove  the  time  of  delivery,  even  though  a  date  be 
stated,  and  even  though  the  date  of  such  delivery  should  directly 
contradict  the  alleged  date  of  the  instrument,  thus  clearly  show- 
ing that  it  does  not  consider  the  dato  inserted  as  any  pa^  of  the 
instrument. 

There  is  not  a  tittle  of  proof  that  any  officer  of  the  govern- 
ment ever  had  the  possession  of  this  paper  until  the  31st  July, 
and  then,  for  the  first  time,  arises  the  presumption  of  its  deliverv ; 
there  is  no  proof  that  any  of  these  parties  ever  parted  with  the 
possession  of  this  paper  before  the  3l8t  July,  1837,  when  it 
reached  the  comptroller,  possibly  from  the  hands  of  an  agent 
of  Macon,  whose  power  to  deliver  would  end  with  the  death  of 
his  principal;  and  it  is  worthy  of  remark  that,  even  according 
to  tlie  ve^  vague  and  unsatisfactory  testimony  offered  by  the 
United  States  in  the  court  below,  as  to  the  time  it  would  take 
to  transmit  by  mail,  or  messenger,  from  Tallahassee  to  Wash- 
ii^ton,  that  this  paper  could  have  been  forwarded  after  the 
death  of  Macon,  and  reached  Washinffton  by  the  31st.  The 
language  of  the  witness  beine  abovt  eight  or  ten  days  for  trans- 
mission by  mail,  and  by  individuals,  seven  or  ei^ht  days.  A 
bond  may  be  delivered  by  the  surety  to  his  principal  as  an  es- 
'  crow.  4  Cranch,  221. 

His  honor,  below,  refused  to  give  the  instructions,  as  asked 
for,  and  ruled  that  llie  jury  must  be  satisfied  that  the  bond  re- 
mained in  the  hands  of  Crane  or  the  suretv  until  aft»  the  death 
of  Macon,  thus  virtuall;f  throwing  the  buraen  of  proof  upon  us 
who  held  the  negative,  instead  of  requiring  the  plaintiff  below 
to  prove  the  act  inpais^  viz.  the  delivery  necessary  to  give  vital- 
ity to  the  instrument  4  Wheaton's  Rep.  77. 

2.  But  if  this  bond  ever  was  legally  delivered  in  the  lifetime 
of  Macon,  the  question  remains,  did  his  principcd,  Crane,  ever 
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make  such  default  in  the  diBcharge  of  the  duties  of  his  office, 
as  would  bind  his  sureties  ? 

The  condition  of  the  bond  is,  that  Crane  ^  shall  continue 
truly  and  faithfully  to  execute  and  discharge  all  the  duties  of 
the  said  office  acocnding  to  law,'* 

What  were  the  duties  of  his  office  according  to  law?  The 
statute  of  C!ongress  of  2d  March,  1799,  presciil^B  them.  1st  voL 
Little  &  Brown's  edition,  p.  642.  See,  also,  2d  act  of  same  date, 
708,  top  part  of  page. 

Is  there  here  any  authority  on  the  part  of  government  to 
authorize  Crane  to  become  their  financial  agent,  and  to  author- 
ize him  to  collect  moneys  for  the  goyemment  outside  of  his 
official  duties ;  and  if  not,  could  his  sureties  be  bound  by  such 
acts? 

Where,  then,  was  the  authority  to  authorize  him  to  draw 
upon,  or  receive  money  from  Breedlove,  the  collector  at  Nqw 
Orleans  ? 

Be  that  as  it  may,  by  what  authority  or  law  can  the  United 
States  make  the  sureties  responsible  for  the  money  collected  by 
Crane  from  Willis  ?  Is  it  part  of  the  official  duty  of  a  collector 
of  customs  to  collect  from  his  predecessor  the  amount  due  by 
him  to  government?  If  there  be  such  law,  let  it  be  shown. 
His  honor,  in  the  court  below,  virtually  concedes  this  point,  but 
then  he  destroys  the  effect  of  such  concession,  by  instructing 
the  jury  that,  althou^  the  money  might  have  been  received 
outside  of  his  official  duty,  yet,  as  the  government  adopted  the 
act  and  charged  the  amount  to  him,  it  was  of  course  conclusive 
upon  him,  and  that  his  sureties  could  not,  with  any  propriety, 
complain,  because  it  appeared  from  his  accounts  that,  at  the 
time  Crane  received  the  $1,279.92  from  Willis,  the  United 
States  were  indebted  to  him  (Crane^  in  a  much  larger  amount, 
and  that  for  some  time  thereafter,  ana  after  debiting  his  accounts 
with  that  sum,  the  balance  was  still  against  the  United  States, 
and  in  favor  of  Crane,  and  that  the  defalcation  of  Crane,  for 
which  his  sureties  were  sought  to  be  held  liable,  accrued  long 
after  that  period,  and  that  it  was  therefore  immaterial  to  the 
sureties,  &c. 

We  respectfully  say  that  there  is  a  mingling  up,  in  this  legal 
caldron,  of  very  aisccnrdant  materials,  and  that  the  reasoning  is 
neither  logical  nor  conclusive. 

We  are  not  going  to  deny  that  if  a  man,  without  any  au- 
thority, collects  the  money  belonging  to  another,  that  other 
may,  if  he  pleases,  confirm  the  act  and  sue  the  party  who  has 
assumed  to  act  as  his  agent,  for  tiie  amount  he  has  thus  collected. 
And  we  do  not,  therefore,  dispute  the  reasoning  of  his  honor 
in  the  court  below,  when  he  held,  that  after  t£e  government 


DECJETMBBB   TEBM,   185d.  U? 

Broome  v.  United  States.- 

adopted  the  act  of  the  collection  firom  Willis,  and  chawed  it  to 
Crane,  that  it  was,  of  coonie,  conclnsive  upon  Crane.  What  we 
object  to  is,  the  application  of  this  principle,  and  the  subsequent 
reasoning  as  to  the  sureties. 

The  government  may,  by  an  artificial  and  artistical  way, 
make  out  the  accounts  between  these  parties,  so  as  to  obscure 
the  true  issue,  but  that  cannot  preclude  us.  It  may  make  what 
rests  it  pleases  in  such  accounts  for  such  purposes,  and  it  may, 
by  inserting  in  the  quarter  ending  the  dOtix  September,  an 
amount  which  their  own  evidence  (uiat  is,  if  there  was  any  evi« 
dence  at  all  of  that  receipt  of  money)  shows  was  received  on 
the  1st  October.  But  the  only  true  way  of  ascertaining  whe- 
ther the  sureties  are  liable  in  thlfl  case,  is  to  make  out  a  general 
account  of  all  sums  received  by  Crane  in  his  official  capacity, 
and  which  it  was  his  duty  so  to  receive,  and  then  to  creait  him 
with  all  payments  which  he  properly  made ;  and  if  the  debits 
exceed  the  credits  of  such  legitimate  transactions,  to  that  extent 
the  suretieB  are  responsible.  When  the  judge  below  tells  us, 
then,  that  although  Crane  had  no  right  to  receive  this  $1,379.92 
from  Willis,  in  h^  capacity  as  collector,  (in  other  wonk,  though 
it  was  not  an  act  for  which  his  sureties  were  responsible,)  yet, 
that  as  the  government  owed  him  at  that  time,  (a  fact  which,, 
by  the  way,  is  inconsistent  with  their  proof,)  and  for  some  time 
after,  and  as  all  his  defalcations  actually  occurred  afterwards, 
that,  therefore,  his  sureties  had  no  right  to  complain  of  ibis 
charge  being  made  in  the  account,  and  that  it  was  immaterial, 
to  them  whether  he  had  or  had  not  received  the  sum  in  his  offi* 
cial  capacity,  is,  we  repeat,  not  logical  reasoning.  If  the  sure-, 
ties  are  charged  in  the  seneral  account  with  $1,279.92,  which 
ought  not  to  be  charsed  to  them,  are  they  not  so  much  the 
losers  ?  Does  it  not  deduct  from  the  credits  to  which  they  are 
entitled,  in  the  general  account,  running  through  all  the  time 
for  which  the^  were  so  responsible,  just  so  much,  and  produce 
a  correapondmg  effect  upon  ike  balance  at  the  foot  of  the 
account  ?  If  this  sum  had  not  been  charged  against  them,  would 
there  not  have  been  exactly  so  much  more  due  by  the  govern- 
ment to  Crane  as  collector,  for  the  payments  legitimately  made 
by  him,  as  collector,  and  to  Ihe  bendnt  of  which  indebtedness 
the  sureties  would  be  entitled? 

It  seems  difficult  to  answer  these  questions  negatively.  What 
possible  difference  can  it  make,  then,  (even  if  it  be  so,)  that 
Crane,  after  receiving  this  money,  was  still  the  creditor  of  tiie 
government?  It  is  to  the  general  result,  at  the  close  of  his 
&rm  of  office,  that  we  must  lode,  and  that  general  result,  after 
deducting  this  illegal  debit,  must  show,  so  far  as  the  sureties 
are  concerned,  exactiy  so  much  more  due  by  the  government  to 
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Crane,  as  coUectori  than  now  appears.  How,  then,  was  it  im- 
material to  the  sureties  ?  And  besides  this  error  of  law,  the 
jndge  also  erred  in  withdrawing  the  questions  of  feucst  from  the 
jury,  whether  this  money  had  ever  been  received  by  Crane,  by 
virtually  telling  them  that  it  was  an  immaterial  fact  in  the  case, 
and  that  the  surely  (the  only  person  sued^  was  not  sought  to  be 
charged  by  it,  thus  taking  away  the  fact  itself  from  their  scru- 
tiny. 

He  was  asked,  by  the  counsel  of  defendant  below,  to  charge 
that  the  receipt  for  $1,279.92,  given  in  the  4th  quarter  of  18^, 
is  not  a  sufficient  voucher  to  support  the  item  of  same  amount 
in  the  account  of  third  quarter,  1837  of  .WilUs's  transaction. 
This  the  judge  refrised  to  charge. 

We  respectfully*  insist  that  the  government  officers  had  no 
right  to  charge  this  receipt  at  all,  either  in  the  fourth  or  third 
quarter,  against  Crane,  as  collector.  It  was  a  fact  that  did  not 
officially  come  within  their  knowledge;  to  which  knowledge 
the  law  confines  them,  in  making  out  their  transcripts  for  evi- 
dence. Crane  had  never  charged  himself  with  it,  as  collector, 
but  the  government  officer  undertook  to  discharge  the  sureties 
of  Willis  for  money  for  which,  as  far  as  we  know,  they  were  re* 
sponsible,  and  to  charge  the  sureties  of  Crane,  without  their 
assent,  and  this  upon  no  other  proof  than  the  exhibition  of  a 
receipt  purporting  to  be  Crane's,  but  not  proved  to  be  so.  We 
think  that  this  does  not  come  within  the  purview  of  the  statute 
of  3d  March,  1797,  and  that  the  transcript  was  not  a  sufficient 
voucher  to  support  the  item,  the  original  receipt  being  the  best 
evidence  (if  evidence  at  all)  of  the  fact  of  payment.  United 
States  V.  Buford,  3  Peters,  29;  Cox  and  Dick  v.  United  States, 
6  Peters,  202.  Nor  is  the  case  in  8  Peters,  375,  hostile,  for  there 
Orr  was  entitled  to  draw  on  the  treasury  for  money,  aiid  the 
officers  knew  that  they  had  paid  it.  But  in  our  case  Crane  had 
no  right  to  receive  the  money  at  all,  nor  did  he  authorize  the 
charge ;  and  the  United  States  had  no  right  to  relieve  Willis  by 
charging  to  Crane  and  his  sureties.  See  3  Peters,  29.  Hoyt  v. 
United  States,  10  Howard,  132, 133. 

Mr.  Cashing^  for  the  United  States. 

First  point  omitted. 

IL  The  official  bond  of  the  collector  and  inspector.  Crane, 
and  his  sureties,  Swain  and  Macon,  bears  date  2cl  June,  1837. 

Indorsed  July  4th,  1837,  by  the  District  Attorney  of  the  United 
States,  that  the  sureties  are  good  and  sufficient. 

«  July  31st,  1837 :  approved  on  the  above  certificate.  Georire 
Wolf,  comptroUer."  ^ 

Arthur  Macon  died  24th  July,  1837,  after  the  approval  of  the 
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ftmeties  by  the  district  attorney,  bat  before  the  indonement  by 
the  comptroller. 

The  administrator  of  A.  Macon  contended,  that  the  snrety 
died  before  delivery  of  the  bond,  and  therefore  that,  as  to  him, 
it  was  not  obligatory.  To  this  end  various  instructions  were 
moved  by  the  administrator.  The  rulings  of  them  by  the  court 
are  to  be  seen,  p.  48  of  the  record. 

The  several  instructions  on  this  subject,  moved  on  behalf  of 
the  administrator,  need  not  be  here  repeated.  The  charges  of 
the  court  were  correct ;  they  left  to  the  jury  the  question  of  fact 
of  delivery,  under  all  the  cucnmstances,  without  any  improper 
instruction  as  to  the  matters  of  law. 

^A  deed  may  be  delivered  by  the  party  himself  that  doth 
make  it,  or  by  any  other  by  his  appointment  or  authority  prece* 
dent,  or  assent  or  aoreement  subsequent." 

^And  so,  also,  a  deed  may  be  delivered  to  the  party  himself 
to  whom  it  is  made,  or  to  any  other  by  sufficient  authority  from 
him ;  or  it  may  be  delivered  to  any  stranger,  for  and  in  the  be- 
half^ and  to  the  use  of  him  to  whom  it  is  made  without  author- 
ily."    Touchstone,  chap.  4,  p.  57. 

If  a  man  makes  an  obligation  to  F,  and  delivers  it  to  B,  if  F 
pets  the  obligation  he  shall  have  action  upon  it,  for  it  shall  be 
mtended  that  B  took  the  deed  for  F,  as  his  servant."  13  Viner, 
Faits,  (K)  plea  7,  page  2a 

^  If  a  man  delivers  a  writing  as  an  escrow,  to  be  his  deed,  on 
certain  conditions  to  be  perfo^ned,  and  afterwards  the-  obligor 
or  obligee  dies,  and  afterwards  the  condition  is  performed,  the 
deed  is  good,  for  there  was  iradUio  inckaaUk  in  the  life  of  the 
parties;  sedpostea  conmmmaia  existem^  by  the  performance  of 
the  condition,  takes  its  effect  by  force  of  the  first  deUveiy,  with- 
out any  new  delivery."  Penryman's  Case,  5  Coke,  84-6.  S.  P. 
Graham  v.  Graham,  1  Vesey,  Jr.  272,  274 ;  Froset  v.  Welch, 
Bri<tem.  61  firom  Year  Book  27  Hen.  VL  7. 

*'  If  I  deliver  .an  obligation  or  oiher  writing  to  a  man  as  my 
deed,  to  deliver  unto  lum  to  whom  it  is  made  when  he  shaU 
come  to  York,  it  is  my  deed  presently ;  and  if  he  deliver  it  to 
him  before  he  comes  to  York,  yet  I  shall  not  avoid  it;  and  if  I 
die  before  he  comes  to  York,  and  afterwards  he  cometh  to  York, 
and  he  delivereth  the  deed  unto  him,  it  is  clearly  good,  and  my 
deed,  and  that  it  cannot  be  if  it  v^ere  not  my  d^  before  my 
death.".  13  Viner,  Faits,  (M)  plea  7,  p.  24;  and  cites  Perkins, 
sect  143. 

^And  where  the  deeds  have  a  kind  of  double  delivery,  there 

they  shall  take  effect  firom  and  have  relation  to  the  time  of  the 

first  delivery  or  not,  vt  res  valeat;  for  if  relation  may  hurt,  and 

for  some  cause  make  void  the  deed,  (as  in  some  cases  it  may,) 

18* 
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there  it  shall  not  relate.  Bat  if  relation  may  help  it,  as  in  case 
where  ^feme  sole  delivers  escrow,  and  before  the  second  delivery 
she  has  mairi^,  or  dieth,  in  this  case,  if  there  were  not  a  relation 
the  deed  would  be  void,  and  therefore  in  this  case  it  shall  relate." 
Touchstone,  chap.  4,  page  72,  Relation ;  Butler  &  Baker's  case, 
3  Coke,  35  6,  Resolve  1  and  2 ;  Cook's  Adm'r  v.  Hendricks,  4 
B.  Monroe,  502-3. 

A,  being  indebted  to  his  bankers,  executed  a  deed,  purporting 
to  be  a  mortgage  to  them,  for  securing  the  debt.  After  executing 
it,  he  delivered  it  to  his  attorney,  who  retained  it  in  his  posses* 
sion  till  A's  bankruptcy,  which  occurred  about  a  month  after- 
wards. The  attorney  then  delivered  it  to  the  mortgagee.  Held, 
that  this  was  a  good  delivery  by  A  to  the  mortgagee.  Grugeon 
V.  Gerraid,  4  Younge  &  C.  119. 

If  a  deed  is  delivered  by  the  grantor  to  any  person  in  his  life* 
time  to  be  delivered  to  the  grantee  after  his  decease,  it  was  a 
ffood  delivery  upon  the  happening  of  the  contingency,  and  re* 
btted  back  so  as  to  divest  the  tiue  of  the  grantor,  by  relation 
from  the  just  delivery.  Foster  v.  Mansfield,  3  Metcalf,  412; 
O'Kelly  and  others  v.  O'EeUy,  8  Metcalf,  436, 439.  See  Exton 
V.  Scott,  6  Sim.  31. 

A  delivers  a  deed,  as  an  escrow,  to  J  S  to  deliver  over  on 
condition  performed,  before  which  A  becomes  nan  compos  mety^ 
Us;  the  condition  is  then  performed,  and  the  deed  delivered 
over;  it  is  good,  for  it  shall  be  A's  deed  firom  the  first  delivery. 
Brook's  Reading  on  St  of  Lim.  p.  150. 

The  present  is  not  the  case  of  an  escrow;  and  if  it  were  it 
would  not  avail  the  obligors  in  the  bond ;  the  relation  of  which 
is  clearly  stated  by  Chief  Justice  Parsons,  in  the  case  of  Wheel* 
Wright  V.  Wheelwright,  2  Mass.  Rep.  447,  and  repeated  bv  Mr. 
J.  Sewall,  in  Hateh  v.  Hatoh,  9  Mass.  Rep.  307, 309,  as  follows : 

^  The  delivery  is  an  essential  requisite  to  a  deed,  and  the 
effect  of  it  is  to  be  firom  the  time  when  it  is  delivered  as  a  deed. 
But  it  is  not  essential  to  the  valid  delivery  of  a  deed,  that  the 
grantee  be  present,  and  that  it  be  made  to  or  accepted  by  him 
personally  at  the  time.  A  writing  delivered  to  a  struiger,  for  the 
use  and  tiie  benefit  of  the  gmntee,  to  have  effect  after  a  certain 
event,  or  the  performance  of  some  condition,  ma^  be  delivered 
either  as  a  deed  or  as  an  escrow.  The  distinction,  however, 
seems  almost  entirely  nominal,  when  we  consider  the  rules  of 
decision,  which  have  been  resorted  to,  for  the  purpose  of  eflectp 
uating  the  intentions  of  the  grantor  or  obli^r,  in  some  cases  of 
neces^ty.  ^  If  delivered  as  an  escrow,  and  not  in  name  as  a 
deed,  it  will,  nevertheless,  be  regarded  and  construed  as  a  deed 
from  the  first  delivery,  as  soon  as  the  event  happens,  or  the  con- 
dition is  performed,  upon  which  the  effect  had  been  suspended, 
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if  this  conBtmction  ehould  be  then  necessary  in  furtherance  of 
the  lawful  intentions  of  the  parties.  See  also  3  Coke  on  Littte« 
ton  by  Day,  36  a  note  223.  Perkins,  sec  137, 138, 142.  Bushel 
t;.  Passmore,  6  Mod.  217 ;  Maynard  t;.  Maynard,  10  Mass.  Rep* 
486 ;  Bodwell  v.  Webster,  13  Pickering,  411,  416  ;  4  Cruise,  by 
Greenleaf,  p.  !%,  note ;  Elsey  v.  Metcalf,  1  Benio,  323 ;  Brown 
t;.  Brown,  1  Woodbury  &  Minot,  325 ;  Doe  dem.  Gumons  v. 
Knight,  8  DowL  &  R.  348 ;  Doe  dem.  Lloyd  t;.  Bennett,  8  Car. 
&  P.  124. 

^  The  delivery  of  a  deed  may  be  inferred  £rom  circumstances," 
per  Mr.  Justice  Story,  Gardiner  t;.  Collins,  3  Mason,  401. 

The  possession  of  the  deed  by  the  lessor  or  plaintiff,  who  offers 
it  in  proof,  is  primd  facie  evidence  of  its  delivery.  Under  ordi- 
nary circumstances,  no  other  evidence  of  the  deuverv  of  a  deed 
tiian  the  possession  of  it  by  the  person  claiming  under  it,  is  re- 
quired."  Games  v.  Stiles,  14  Peters,  327 ;  S.  P.  Hare  v.  Horton, 
2  Nev.  &  M.  428;  6  BamweU  &  Ad.  715. 

^  If  the  original  deed  remained  in  existence,  proof  of  the  hand- 
writing, added  to  its  being  in  possession  of  the  grantee,  would, 
it  is  presumed,  be  primd  facie  evidence  that  it  was  sealed  and 
delivered.  No  reason  is  perceived  why  such  evidence  should 
not  be  as  satisfactory  in  the  case  of  a  deed  as  in  the  case  of  a 
bond."  Lessee  of  Sicard  v.  Davis,  6  Peters,  137.  In  that  case 
the  original  deed  was  lost,  but  the  execution  and  the  delivery 
thereof  were  inferred  from  circumstances. 

*' All  deeds  do  take  effect  from,  and  therefore  have  relation  to, 
the  time,  not  of  their  date,  but  of  their  delivery.  And  this  is 
always  presumed  to  be  the  time  of  their  date,  unless  the  con- 
trarv  do  appear."  Touchstone,  chap.  4,  sect.  8,  p.  72. 
•  These  principles  seem  to  me  to  be  sufficient  to  warrant  the 
rulings  and  charges  by  the  court,  on  the  subject  of  the  delivery 
of  the  bond. 

If  a  bond,  with  surety  required  by  law  of  cm  officer,  be  signed 
and  sealed  by  the  parties  who  are  named  as  obligors  to  the  United 
States,  and  sent  by  mail,  or  by  private  conveyance,  to  the  proper 
department,  and  be  sued  upon  by  the  United  States,  such  cir- 
cumstances must  be  priffid  fade  evidence  of  delivery ;  which 
delivery  must  be  presumed  to  be  the  time  of  the  date,  until  the 
contrary  be  made  to  appear ;  otherwise  the  great  affairs  of  this  * 
government,  spreadii^  over  such  vast  territories,  requiring  bond 
and  security  from  officers  intrusted  with  the  collections  or  dis- 
bursements of  public  moneys,  could  not  be  administered  safely, 
unless  all  the  various  officers,  who  are  by  law  required  to  give 
bond  with  security,  to  be  filed  in  the  proper  department,  should 
be  required  to  come  with  their  sureties  to  the  seat  of  govern- 
ment, and  execute  and  deliver  in  person,  in  the  proper  office, 
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their  respective  obligations.  Such  a  mk  would  be  highly  in* 
convenient,  excessively  dilatory,  if  not  impracticable.  Such  a 
mie  could  be  endured  only  in  a  village,  town,  or  oily,  or  in  a 
district  of  country  of  small  extent. 

That  A.  Macon  signed  the  bond  is  admitted.  After  he  signed 
and  sealed  he  did  not  keep  it  in  his  possession;  it  was  not 
found  after  his  death  among  his  papers ;  he  delivered  it  to  some 
person ;  the  purpose  for  which  he  signed  and  sealed  the  bond 
was,  that  it  should  be  delivered  into  the  proper  department  of 
the  government ;  it  expresses  that  purpose  on  its  face,  and  to 
that  intent  it  expresses  to  have  been  ^*  sealed  and  delivered  in 
file  presence  of  witnesses, — Robert  hord^  George  G.  Holt," 
who,  as  witnesses,  have  signed  their  names.  It  came  to  the 
possession  of  the  raroper  department  of  the  Government  of  the 
United  States,  and  was  given  in  evidence  by  the  department. 

From  all  these  circumstances  the  infeience  is  inesistible  thaty 
after  A.  Macon  signed  and  sealed  the  bond,  and  caused  it  to  be 
attested  by  the  witnesses,  he  delivered  it  to  some  person  to  be 
sent  to  the  proper  department  of  the  Gk>vemment  of  the  United 
States,  the  obligee  named  in  the  bond  The  jury  have  found 
in  favor  of  the  United  States,  without  any  improper  instruction 
from  the  court,  and  the  verdict  is  conclusive. 

IIL  Hie  question  raised  for  the  defendant  in  the  Distnet 
Court,  now  plaintiff  in  error,  as  to  the  sum  of  $1,279.92  appear* 
ing  in  the  account  against  Mi.  Crane,  as  cdlector  of  the  cus* 
toms  for  the  district  of  St  Mark's,  and  inspector  of  the  revenue 
for  the  port  of  Magnolia,  is  so  properly  and  dearly  treated  of  by 
the  judge  in  his  charge  to  the  jury,  as  not  to  require  of  me  any 
thing  in  addition  to  what  he  has  said. 

As  to  the  sums  of  $3,000  and  $6,500,  it  appears  in  evidence 
that  they  were  paid  to  Crane,  upon  his  representation  and  re- 
quisition,  to  defray  the  current  expenses  of  his  oflice;  and  on 
tiiis  account  the  judge  ruled  that  they  were  legitimate  charges 
as  against  his  sureties. 

This  view  is  supported  by  the  provisions  of  law  which  require 
the  collector  to  pay  the  expenses  of  his  of&ce  out  of  its  revenue, 
or  to  disburse  the  money  received  by  him  from  the  government 
to  supply  any  deficiencies  in  such  revenue.  See  Act  erf  1799, 
(1  Stat  at  Large,  707) ;  Act  of  1823,  (3  H.  72a) 
^  The  government  advanced  money  to  Crane,  under  the  statute 
cited,  to  defray  the  expenses  of  his  office. 

The  conditions  of  the  coUectcnr's  bond  were  to  execute  and 
discharge  all  the  duties  of  his  office  faithfully.  l%is  oondition 
was  broken  if  the  collector  made  false  statements  to  the  Comj^ 
troller  of  the  Treasury  of  the  sums  necessary  to  the  current  ex- 
penses of  the  district  whereof  he  was  collectory  and  fake  requi* 
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Bitions  upon  the  Treasury  Department,  for  moneys  to  pay  those 
current  expenses,  it  was  a  malfeasance  in  office,  a  breach  of 
the  condition  of  the  collector's  bond,  for  which  the  surety  was 
chargeable. 

The  collector  was,  by  law,  the  officer  to  pay  the  current  ex* 

Eenses  of  the  district  whereof  he  was  appointed  collector,  and 
e  and  his  surety  were  properly  chargeable  with  all  moneys  put 
into  the  hands  of  the  collector  for  such  purposes. 

Mi.  Justice  WAYNE  delivered  the  opinion  of  the  court 
Ambrose  Crane  was  appointed  collector  of  customs  for  St. 
Mark's,  in  Florida,  and  signed,  with  his  sureties,  Swain  and 
Macon,  what  was  meant  by  them  to  be  aa  official  bond.  The 
form  of  the  bond  is  given  in  the  statute.  This  conforms  to  it 
in  every  particular.  1  Stat,  at  Large,  705.  Crane,  the  col- 
lector, became  a  defaulter.  This  suit  was  brought  to  recover 
the  amount  of  the  defalcation  from  the  administrator  of  Ma- 
con, one  of  the  sureties  of  Crane.  The  bond  is  dated  on  the 
2d  June,  1837.  Two  indorsements  are  upon  it.  One  of  them 
was  made  by  the  District  Attorney  of  the  United  States  for 
Florida. 

Office  of  the  United  States  Attorney,  Middle  District  of 
Florida,  July  4th,  1837.  I  hereby  certify,  that  Peter  H.  Swain 
and  Arthur  Macon,  Esqrs.,  who  appear  to  have  executed  the 
within  bond  as  securities,  are  generally  esteemed  to  be,  and  in 
mv  opinion  undoubtedly  are,  good  for  the  amount  of  this  bond. 
They  reside  in  Leon  county,  and  I  would  take  either  of  them, 
without  hesitation,  as  security  for  a  private  debt  of  that  amount. 
The  signatures  appear  to  be  genuine. 

Charles  S.  Siblet,  District  Attorney. 

The  other  indorsement  is  as  follows : 

Comptroller's  Office,  July  31, 1837.  Approved  in  the  above 
certificate.  George  Wolfe,  Camptrolkr. 

Macon  died  on  the  64th  July,  seven  days  before  the  date  of 
the  comptroller's  approval,  and  twenty-four  days  after  the  date 
of  the  district  attorney's  indorsement.  The  evidence  in  the 
case  shows  that,  in  the  year  1837,  the  mail  time  between  Talla- 
hassee and  Washington  was  from  eight  to  ten  days.  The  dis- 
tance might  have  been  travelled  by  an  individual  in  less  time, 
but  not  in  less  than  seven  or  eight  days.  This  testimony  was 
introduced  by  the  plaintiff  to  prove  that  the  bond,  if  it  had  not 
been  delivered  before  the  24th  of  July,  thp  day  of  Macon's 
death,  that  it  must  have  been  in  the  course  of  transmission  from 
the  obligors  before  that  day^  as  the  comptroller's  approval  is 
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dated  the  31st  of  the  month*  The  act  diiecting  bcntd  to  be 
taken  £rom  collectors,  with  snretief^  to  be  approved  by  the  Comp- 
tzoUer  of  the  Treasury  of  the  United  States,  will  be  found  in 
1  Stat  at  Large,  705.  It  is,  that  every  collector,  naval  officer, 
and  surveyor,  employed  in  the  collection  of  the  duties  upon  im- 
ports and  tonnage  shall,  within  Ihree  months  after  he  enters 
upon  the  duties  of  his  office,  give  bond,  with  one  or  more  sure* 
ties,  to  be  approved  by  the  Comptroller  of  the  Treasury  of  the 
United  States,  and  payable  to  the  United  States,  with  condi- 
tion for  the  true  and  faithful  performance  of  the  duties  of  his 
office,  according  to  law.  The  condition  of  the  bond  is,  that 
whereas  the  President  of  the  United  States  hath,  pursuant  to 
law,  appointed  the  said  to  the  office  of  ,  in 

the  State  of  •    Now,  therefore,  if  the  said 

has  truly  and  faithfully  executed  and  discharged,  and  shall  con- 
tinue truly  and  faithfully  to  execute  and  discharge  all  the  duties 
of  said  omce,  aocordii^  to  law,  then  the  above  obligation  is  to 
be  void  and  of  none  effect,  otherwise  it  shall  abide,  and  remain 
in  fuU  force  and  virtue. 

In  this  state  of  the  case,  a  recovery  upon  this  bond  is  resisted 
by  an  objection  that  it  never  had  a  legal  existence  as  to  Macon^ 
the  intestate  of  the  appellant,  because  he  died  before  it  was  ap- 
proved by  the  comptroller.  It  is  not  denied — or»  if  it  be,  the 
evidence  makes  it  altogether  probable — that  the  bond  had  been 
delivered  before  Macon  died.  We  cannot  admit  that  the  date 
of  the  approval  can  be  taken  absolutely  as  the  time  when  the 
bond  was  accepted,  without  any  relation  to  the  time  when  it 
was  delivered.  A  bond  may  not  be  a  complete  contract  until 
it  has  been  accepted  by  the  obligee ;  but  if  it  be  delivered  to 
him  to  be  accepted  if  he  should  choose  to  do  so,  thai  is  not  a 
conditional  deuvery,  which  will  postpone  the  obligor's  under^ 
taking  to  the  time  of  its  acceptance,  but  an  admission  that  the 
bond  IS  then  binding  upon  lum,  and  will  be  so  from  that  time, 
if  it  shall  be  accepted.  When  accepted,  it  is  not  only  binding 
from  that  time  forward,  but  it  becomes  so  upon  both  from  the  time 
of  the  delivery.  That  is  the  offer  which  the  obligor  makes, 
when  he  hands  the  bond  to  the  obligee,  and  in  that  sense  the 
obligee  received  it.  Such  is  just  the  case  before  us.  The  act 
requires  the  collector  to  give  a  bond,  ^with  sureties  to  be  ap- 
proved by  the  comptroller ; "  it  must  be  done  in  three  montoa 
after  he  has  entered  upon  the  duties  of  his  office ;  it  must  be 
retrospective  to  that  time,  and  be  f<»r  the  future  also.  The 
comptroller  may  accept  the  sureties  or  reject  them.  He  may 
call  at  an^  future  time  for  other  sureties,  Lf  circumstances  shaU 
occur,  or  mformation  shall  be  received,  which  make  it  necessary 
titat  the  United  States  should  have  a  more  responsible  security. 
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Or  he  may  call,  under  the  diiection  of  the  Secretary  of  the 
Treasury,  for  a  new  bond  He  may  decide  upon  the  snffi- 
ciency  of  the  snietieB  before  they  have  made  themselves  so, 
or  after  they  have  signed  the  coliector's  bond  The  first  course 
is  not  the  nsual  pmctice.  The  bond  is  commonly  sent  to  the 
collector  with  snch  snreties  as  he  can  get  The  comptroller  re- 
ceiyes  it  under  the  law,  to  be  afterwards  approved,  iqpon  such 
information  as  he  has  or  may  i^ocure,  concerning  Ihe  responsi- 
bility of  the  sureties.  The  time  is  not  limited  for  tiie  use  of  his 
discretion  for  that  purpose.  He  knows,  and  tiie  collector  knows, 
that  the  bond  ought  to  be  given  in  three  months  after  the  col- 
lector has  begun  to  dischar|;e  the  duties  of  his  office.  It  is  his 
duty  to  ffive  the  bond.  It  is  the  oomptroUei's  to  see  that  it  is 
done.  It  is  not  necessary  that  it  should  be  handed  to  the 
eomptroller.  It  may  be  handed  to  an  agent  appointed  by  the 
comptroller 'to  receive  it,  or  it  may  be  put  into  the  possession  of 
any  person  to  deliver  it,  or  it  may  be  transmitted  by  mail  If 
done  in  any  one  of  these  ways,  it  is  a  deliverv  ftom  the  mo- 
ment that  the  collector  and  his  sureties  part  wiik  it.  It  is  from 
that  mom^it  in  the  course  of  transmission,  with  the  intention 
that  the  law  may  act  upon  it  through  the  comptroller's  agency, 
and  his  subsequent  approval  is  an  acceptance  with  relation  to 
the  time  beginning  the  transmission*  The  statute  does  not  re- 
quire the  approval  to  be  in  writing.  It  may  be  so,  and  may 
be  done  verbally;  or  it  may  not  he  done  in  either  way.  Re- 
ceiving the  bond,  and  retaining  it  for  a  considerable  time  without 
objection,  will  be  sufficient  evidence  of  acceptance  to  complete 
the  delivery,  especially  when  the  exception  is  taken  by  the  party 
who  had  done  all  he  could  to  complete  it  Postmaster-General 
V.  Norvell,  1  Gilpin  Rep.  106-121.  And  we  add,  that  the  re- 
tention of  such  a  bond  by  the  comptroller  without  objection, 
for  a  longer  time  tiian  tiie  statute  requires  it  to  be  given,  would 
be  presumptive  evidence  of  its  approval  and  acceptance.  This 
presumption  of  acceptance  has  been  ruled  by  this  court,  in  the 
case  of  the  United  States  Bank  v.  Dandridge  and  others,  12 
Wheat  64  In  that  case,  an  objection  was  ti^n  in  the  Circuit 
Court  to  the  admissibilily  of  evidence  to  show  a  presumptive 
acceptance  of  a  cashier's  bond,  because  the  charter  of  the  bank 
required  a  bond  to  be  given  satisfactory  to  the  direct(»8.  The 
Circuit  Court  sustained  the  objection,  and  ruled  that  the  approval 
must  be  in  writing  to  bind  the  cashier's  sureties.  This  court 
ruled  otherwise.  Presumptive  evidence,  then,  being  admissible 
to  prove  the  acceptance  of  a  bond — such  as  its  being  in  the 
possession  of  the  obligee — having  been  retained  without  ob- 
jection, and  the  oUigor  continuing  to  act  under  it,  without  hav- 
ing called  for  a  more  formal  acceptance,  it  follows  that  a  written 
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acceptance,  dated  after  a  deliverj,  as  was  done  in  this  case,  is 
not  to  be  taken  as  the  time  from  which  the  completeness  of  the 
contract  is  to  be  computed ;  but  that  such  an  acceptance  has  a 
relation  to  the  time  of  delivery,  making  that  time  the  beginning 
of  its  obligation  upon  the  parties  to  the  bond  We  remark, 
also,  that  tiiere  is  no  rule  which  can  be  applied  to  determine 
what  constitutes  the  approval  of  official  bonds.  Every  case 
must  depend  upon  the  laws  directing  such  an  approval.  The  pur- 
pose for  which  such  a  bond  is  required  must  be  looked  to.  The 
character  of  the  office  and  its  duties  must  be  examined.  The 
time  within  which  such  a  bond  must  be  given  and  approved, 
and  whether  it  is  to  be  retrospective  or  for  the  future  omy,  must 
be  considered  before  it  can  be  determined  how  and  when  the 
approval  must  be  made.  The  differences  suggested  ma^  be 
seen  by  comparing  the  terms  of  the  statute  of  1825,  requiring 
bonds  to  be  given  by  postmasters  directly  to  the « Postmaster^ 
General,  and  not  to  the  United  States,  wiui  the  phraseology,  of 
the  section  of  the  act  directing  bonds  to  be  taken  from  the  col- 
lectors to  the  United  States. 

The  case  of  Bruce  and  others  v.  The  State  of  Maryland,  for 
the  use  of  Love,  in  11  Gill  &  Johnson,  382,  which  was  supposed 
to  have  a  bearing  upon  the  case,  will  illustrate  fiilly,  the  differ- 
ences of  which  we  have  spoken. 

The  42d  article  of  the  Constitution  of  Maivland,  requires 
bonds  from  the  sheriff  of  that  State,  with  sureties,  before  they 
can  be  sworn  in  to  act  as  such.  The  act  of  Maryland,  carry- 
ing that  article  into  operation,  (2dvoL  Laws  of  Maryland, 
November,  1794,)  fixes  me  time  within  which  sherifis  shall  give 
bonds,  and  the  manner  of  taking  them  is  prescribed.  It  must 
be  done  in  a  county  court,  or  before  the  Chief  Justice,  or  two 
associate  Justices,  &c.,  but  by  whomsoever  approved,  the  act 
directs  that  the  official  doing  so,  shall  immemately  transmit 
it  to  the  County  Court  to  be  recorded.  The  case  came  before 
the  Court  of  Appeals,  from  a  county  court,  which  had  decided 
that  the  bond  of  the  sheriff  operated  from  its  date,  that  bond 
haying  been  given  without  me  approved  in  the  manner  pre- 
scribed. The  Court  of  Appeals  overruled  the  court  below, 
s&yiug  that  'the  bond  had  been  irregularly  taken,  and  that  a 
sheriff's  bond  was  only  obligatory  from  the  time  of  its  approval 
Under  that  statute,  the  question,  when  a  sheriff's  bond  became 
operative,  could  not  properly  occur,  it  having  made  the  delivery 
and  approval  of  the  bond  simultaneous,  £at  there  might  be 
a  compliance  with  the  constitution,  which  declared  that  no 
sheriff  should  act  until  he  had  given  bond.  The  act  which  we 
have  been  considering,  does  not  require  the  comptroller's  ap- 
proval to  be  in  writing.    A  collector  may  be  penmtted  to  dia- 
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charge  the  duties  of  bis  office,  for  three  months,  before  he  gives 
a  bond,  if  the  Secretary  of  the  Treasury  shall  think  it  safe  to 
be  done.  But  if  otherwise,  he  may  require  a  bond  before  the 
collector  enters  upon  the  duties  of  tiie  office.  The  statute 
means  that  the  three  months  allowed  for  a  bond  to  be  given,  is 
an  indulgence  to  the  collector,  and  not  a  rule  binding  upon  the 
government,  when  its  proper  functionary  shall  determine  that  a 
bond  shall  be  given  earlier.  We  think,  too,  that  the  approval 
by  the  comptroller  is  directors,  and  not  a  condition  precedent  to 
give  validity  to  the  bond.  The  doctrine  that  deeds  and  bonds 
take  effect  by  relation  to  the  time  they  are  delivered,  is  well 
understood.  The  cases  cited  by  the  Attorney-General,  in  sup 
port  of  it,  are  sufficient  for  the  occasion.  We  need  not  aod 
to  them.  It  applies  to  this  case.  Macon  was  bound  as  the 
surety  of  Crane,  by  the  delivery  of  the  bond  bisfore  his  death. 
The  evidence  in  support  of  such  a  delivery,  was  fairly  put  to 
the  jury. 

We  have  compared  the  charge  of  the  judge,  with  the  instrac« 
tions  which  were  asked  by  the  counsel  of  l£e  defendant,  upon 
the  point  we  have  been  considering,  and  we  think  that  it  covers 
all  of  them  correctly. 

Another  objection  against  a  recovery  upon  this  bond  remains 
to  be  disposed  o£ 

It  is  said  that  Crane,  the  collector,  received  money  belonging 
to  the  United  States,  out  of  the  line  of  his  duty,  which  has 
been  improperly  charged  to  make  up  the  amount  of  the  defal* 
cation,  which  Ms  sureties  are  now  called  upon  to  pay. 

The  duties  of  collectors  have  been  much  multiplied  by  other 
acts,  since  the  act  of  1799  was  passed.  Scareely  an  act,  and 
no  general  act  has  been  passed  since,  concerning  the  collection 
of  duties  upon  imports  and  tonnage,  without  some  addition 
having  been  made  to  the  collector's  duties.  They  are  suggested 
from  experience.  The  collector,  too,  has  always  been  a  dis* 
bursing  officer  for  the  payment  of  the  expenses  of  his  office, 
and  may  pay  them  out  of  any  money  in  hand,  whether  received 
from  duties  or  from  remittances  to  lum  for  that  purpose,  where 
the  expenses  are  not  unofficial,  have  been  sanctioned  by  law, 
and  have  been  incurred  by  the  direction  of  the  Secretary  of  the 
Treasury.  For  such  payments,  he  may  credit  himself  in  his 
ffeneral  account  against  the  sums  which  may  have  been  received 
lot  duties.  He  may  retain  his  own  salary,  or  fees  and  commis- 
sions ;  pay  the  salaries  of  inspectors  and  other  officers  attached 
to  the  office ;  make  disbursements  for  the  revenue  boats,  light- 
house buoys,  &c.,  and  apply  money  collected  for  duties,  to  all 
expenses  mwfully  incurred  by  himself  or  by  his  predecessors. 
For  such  as  may  have  been  incurred  by  his  predecessor,  he  may 
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leoeive  from  him  any  money  in  hiB  hands,  when  he  is  going  out 
of  office,  belonging  to  the  United  States,  and  which  have  been 
retained  by  him  for  the  payment  of  snch  expenses. 

When  80  tamed  over  to  a  successor,  he  receives  it  officially, 
to  be  ap|died  by  him  to  the  purposes  for  which  it  had  been 
retained  Himself  and  his  sureties  are  as  much  responsible  for 
the  fidtihiul  application  of  it  as  they  are  for  his  fidelity  to  his 
trust,  for  duties  received  bv  himselif,  or  for  otiier  sums  which 
may  have  been  remitted  to  him  by  the  order  of  the  government 
It  has  often  been  the  case,  and  must  be  so  again,  as  it  now  is, 
that  the  convenience  of  the  government  and  the  interest  of  its 
citizens,  require  coUection  districts  to  be  established,  which  do 
not,  and  are  not  expected  at  first  to  pay  expenses.  Remittances 
then  must  be  made  tof  such  purposes.  They  are  made  to  the 
collector,  because  it  is  under  his  personal  supervision  that  the 
woA  is  done,  or  the  goods  are  furnished  for  the  government,  at 
the  point  of  his  office  where  the  law  requires  him  to  reside. 
What  we  have  said,  covers  all  of  the  remittances  which  were 
made  to  Cmne,  by  Breedlove,  the  collector  of  Mississippi;  and 
also  the  payment  of  $1,279.92  received  by  him  from  Willis,  his 
predecessor,  when  he  was  going  out  of  office,  and  when  Crane 
was  coming  in.  It  appears,  from  the  accounts,  that  he  received 
it  as  collector.  It  cannot  be  denied  that  there  was  then  a  dAi 
due  by  the  government,  on  account  of  the  expenses  of  the 
office,  to  which  that  sum  ought  to  have  been  applied.  Had  it 
been  so,  he  would  have  been  credited  with  the  sum  in  bis  next 
quarterly  settlement  And  if  it  was  not  so  i^pUed,  it  cannot 
be  said  that  there  was  fidelity  to  his  official  trust  in  withholding 
it  and  applying  other  money  of  the  government  subsequently 
collected  or  received,  to  the  payment  of  its  antecedent  debt  In 
this  instance,  there  is  less  reason  for  not  exempting  the  securities 
of  Crane  from  responsibility  for  the  sum  received  by  the  col- 
lector from  his  predecessor,  because  the  evidence  in  the  case 
shows  it  was  afterwards  sanctioned  bv  the  government,  and  tiiat 
it  might  have  been  applied  by  the  collector  to  the  liquidation 
of  an  official  debt,  as  nur  as  it  would  go,  due  by  this  govonment 
to  himselfL  What  has  been  said,  covers  every  instruction  which 
the  court  below  was  asked  to  give  upon  this  pcunt  We  do  not 
think  that  the  judge  eired  in  Ms  general  charge  upon  them  to 
the  jury,  or  that  in  making  the  charge  which  he  did,  that 
there  is  any  em»  of  which  the  defendant  can  complain. 

We  affirm  the  judgment  below,  and  direct  a  mandate  to 
issue  accordingly. 

Mr.  Justice  CAMPBELL. 

I  dissent  from  the  judgment  of  the  court  in  tius  case. 
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The  certificate  of  the  Comptroller  of  the  Treasury,  of  his 
approyal  of  a  bond  which  it  is  made  his  dnty  to  accept  on 
behalf  of  the  government,  is  the  best  evidence  of  the  time  of 
its  delivery,  as  a  valid  and  operative  obligation.  If  another 
date  is  asserted  by  the  government,  the  bnraen  of  sustaining  it 
by  dear  proof,  devolves  upon  it 

The  instruction  to  the  jury  bv  the  District  Judge,  <<  that  the 
time  of  the  approval  of  the  bond,  at  the  Treasury  Department, 
is  not  to  be  taken  as  the  time  of  delivery,"  was,  in  my  opinion, 
too  general,  and  is  erroneous. 

The  District  Judge  further  instructed  the  jury,  that  although 
the  bond  '<  may  not  have  come  to  the  hands  of  the  officers  of 
the  government"  till  after  the  death  of  one  of  the  obUgors,  fdt 
^  if  they  had  parted  with  it  for  the  purpose  of  sending  it,  or 
having  it  sent  to  Washington  city,  before  that  time,"  that  would 
charge  the  legal  representative  of  the  person  who  had  died. 

The  delivery  of  a  bond  is  only  comfdete  when  it  has  been 
accepted  by  we  obligee,  or  a  tmrd  person,  ^  for,  and  in  his 
behalf,  and  to  his  use?' 

The  terms  I  have  quoted  from  the  Touchstone,  imply  a  ces- 
sion of  the  title  to  the  paper  in  tiie  act  of  delivery. 

The  third  person,  who  thus  represents  the  obligee,  is  not 
subject  to  the  mandate  of  the  obligor,  nor  amenable  to  his 
control 

The  instructions  of  the  District  Judge  would  be  satisfied  by 
any  surrender  of  the  custody  of  the  paper,  if  for  the  purpose  of 
having  it  sent  to  Washington  city ;  whether  it  be  to  the  aeent 
or  servant  of  the  obligors,  who  would  be  subject  to  their  ora^rs, 
or  by  its  inclosure  in  a  letter,  the  delivery  of  which  might  be 
countermanded ;  in  other  words,  by  acts  which  did  not  amount 
to  a  surrender  of  the  property  or  legal  right  to  control  the  paper. 
This,  in  my  opinion,  was  erroneous.  With  respect  for  the  opinion 
of  this  court,  I  enter,  therefore,  my  dissent  to  the  judgment 
which  affirms  these  instructions. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Fl<»rida,  and  was  argued  by  counsel  On 
consideration  whereof,  it  ib  now  here  ordered  and  adjudged  b^ 
this  court,  that  the  judgment  of  the  said  Circuit  Court,  in  this 
cause,  be,  and  the  same  is  hereby,  affirmed,  with  interest,  until 
paid,  at  the  same  rate,  per  annum,  that  similar  judgments  bear 
m  the  courts  of  the  State  of  Florida. 
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In  order  to  make  a  bill  of  ezoeptioiu  Tslid,  it  miut  api>ear  by  the  transcript  not 
only  that  the  instmctions  were  given  or  refated  at  the  trial,  bnt  also  that  the  party 
who  complains  of  them,  excepted  to  them  while  the  jnry  were  at  the  bar. 

The  bill  of  exceptions  need  not  be  drawn  out  in  form  and  aigned  before  the  jnry 
retire ;  but  ft  mnst  be  taken  in  open  court,  and  must  appear  by  the  certificate  dr 
the  jadge  who  authenticates  it,  to  haTe  been* so  taken. 

Hence,  when  the  Terdict  was  rendered  on  the  I3th  December,  and  on  the  next  d^ 
the  plaintiff  came  into  court  and  filed  his  exception,  it  is  not  properiy  before  thii 
court.  And  no  error  being  assigned  or  appearing  in  the  other  proceedings,  the 
judgment  of  the  Circuit  Court  mnst  be  affirmed,  with  costs. 

Mr.  Justice  OuriU  did  not  sit  in  this  canBe,  having  been  of 
coonBel  for  the  patentee. 

This  case  was  brought  up  by  writ  of  error  from  the  Cinniit 
Court  of  the  United  S^tes  for  uie  District  of  Indiana. 

It  is  not  necessary  to  state  either  the  facts  or  arguments  of 
the  case,  inasmuch  as  it  went  off  upon  a  point  of  practice. 

It  was  argued  bv  Mr.  Ewing^  for  the  plaintiff  in  eiror,  and 
Mr.  Jemeganj  for  we  defendant  in  error. 

Mr.  Jemegan  thus  noticed  the  point  upon  which  the  case 
went  off 

A  preliminary  objection  arises.  It  appears  from  the  record 
that  the  verdict  was  rendered  on  the  13th  of  December,  and  the 
bill  of  exceptions  filed  on  the  14th.  No  exceptions  were  taken 
on  the  trial  It  is  therefore  too  late  now  to  object  to  the  in- 
stmctions  of  the  court,  or  its  refusal  to  give  the  instructionB 
required.  11  Peteis's  Rep.  185 ;  6  Blackford's  Bep.  417 ;  Cully 
9.  Doe,  11  Adolph.  &  Ems,  1008,  note. 

Mr.  Chief  Justice  TANEY  defivered  the  opinion  of  the 
court 

This  action  was  brought  by  the  plaintiff  in  error  against  the 
defendant  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana,  for  the  infringement  of  the  plaintiff's  rights 
under  a  patent  granted  to  him  for  a  new  and  useful  improve- 
ment in  the  application  of  hydraulic  power.  The  case  was 
submitted  to  a  jury  under  certain  directions  £rom  the  court,  and 
the  verdict  and  judgment  were  for  the  defendant. 

This  writ  of  error  is  brought  for  the  purpose  of  revising  this 
judgment — and  the  case  has  been  fully  argued  upon  the  charge 
given  by  the  Circuit  Court,  and  also  upon  its  refusal  to  give 
sundry  directions  to  the  jury  which  were  requested  by  the 
plaintiff 
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Bat,  although  it  appeara  by  the  certificate  of  the  judge,  sent 
up  as  part  of  the  record,  that  these  instructions  were  given  and 
refused  at  the  trial,  yet  it  also  appears  that  no  exception  was 
taken  to  them  while  the  jury  remained  at  the  bar.  The  verdict 
was  rendered  on  the  13th  of  December,  ajid  the  next  day  the 
plaintiff  came  into  court  and  filed  his  exception.  There  is 
nothing  in  the  certificate  firom  which  it  can  be  ufened  that  this 
exception  was  reserved  pending  the  trial  and  before  the  jury 
retired* 

The  defendant  in  error  now  objects  that  this  exception  was 
too  late,  and  is  not  therefore  before  tiiis  court,  upon  tiie  writ  of 
4eiror.    We  think  this  objecti(»i  cannot  be  overcome. 

It  has  been  repeatedly  decided,  bv  this  court,  that  it  must 
appear  by  the  transcript,  not  only  tiiat  the  instructions  were 
given  or  refused  at  the  trial,  bat  also  that  the  party  who  com- 
plains of  them  excepted  to  them  while  the  jury  were  at  the 
bar.  The  Statute  of  Westminster  Udf  which  provides  for  the 
proceeding  by  exception  requires,  in  explicit  terms,  that  thb 
should  be  done ;  and  if  it  is  not  done,  tbe  <jharge  of  the  court, 
or  its  refusal  to  cbax^  as  requested,  form  no  part  cf  the  reoordl^ 
and  cannot  be  earned  before  the  appellate  court  by  writ  of 
eoror.  It  need  not  be  drawn  out  in  form  and  signed  before  the 
jury  retire;  but  it  must  be  ta^Lcn  in  open  court,  and  must 
appear,  by  the  certificate  of  the  judge  who  authenticates  it,  to 
have  been  so  taken* 

Nor  is  this  a  mere  formal  or  technical  j^vision.  It  was  in- 
troduced and  is  adhered  to  for  purposes  of  lustice.  For  if  it  is 
brought  to  the  attention  of  the  court  that  one  of  the  parties 
excepts  to  his  opinion  he  has  an  opportunity  of  reconsidering 
or  explaining  it  more  folly  to  the  jury.  And  if  the  exception 
is  to  evidence,  the  opposite  party  might  be  able  to  remove  it, 
by  further  testimony,  if  aj^pnsed  of  it  in  time. 

This  sulnect  was  follv  considered  in  the  ease  of  Sheppard  v. 
Wilson,  6  How.  275,  where  the  cases  previously  decided  in  UbiB 
court,  affirming  the  rule  above  stated,  are  referred  to. 

There  being,  therefore,  no  exception  before  the  court,  €Lnd  no 
enror  being  assigned  or  appearing  in  the  other  ]^oceedings,  the 
judgment  of  tiie  Circuit  Court  must  be  affirmed,  with  costs. 

Order. 

Hiis  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana,  and  was  arraed  by  counsel  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  b^  this  court, 
that  the  judgment  of  the  said  Circuit  Court  m  this  cause  be, 
and  the  same  is  hereby,  afirmed,  with  costs. 
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Charles  Bispham,  Appellant,  v.   Eli  K.  Pbicb,  Exectjtob 
OF  Joseph  Archeb,  deobaseo. 

la  the  settlement  of  complicated  partnenhip  accounts  by  means  of  an  aibitiator, 

Bispham  was  charged  with  one  naif  of  certain  custom-honse  bonds,  which  Archer, 

the  other  partner,  was  liable  to  pay,  and  which  obli^tions  had  been  incnrred  on 

partnership  aooonnt 
There  was  a  reservation  in  the  settlement  as  to  certain  liabilities,  bnt  this  one  was  not 

indaded. 
Archer's  estate  was  afterwards  exonerated  from  ihe  payment  of  these  bonds  by  a  do- 

dsion  of  this  court,  reported  in  9  Howard,  83. 
A  bill  cannot  be  brongnt  by  Bispham  against  Archer's  executor  to  refond  one  half 

of  the  amount  of  the  bonds,  upon  the  ground  that  Archer  had  neVer  paid  it 
The  reference  to  an  arbitrator  was  lawful,  and  his  award  induded  many  items 

which  were  the  subject  of  estimates.    It  was  accepted  as  perfectly  satisfactory,  and 

acquiesced  in  as  such  until  long  after  the  death  or  Archer. 
Ko  fnud  or  mistake  is  chaiged  in  the  bill,  and  if  an  error  of  judgment  occurred,  by 

which  the  chance  was  orerrated  that  the  custom-house  bonds  would  be  enlbroea 

against  Archer,  this  does  not  constitute  a  ground  for  the  interference  of  a  court  of 

equity. 
The  statute  of  limitations  also  is  a  bar  to  the  daim. 

This  was  an  appeal  £rom  tiie  Ciicuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  sitting  as  a 
court  of  equil^. 

The  facts  in  the  case  are  very  fnlly  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Oerhard  for  the  appellant  and  by  Mr. 
Meredith  for  the  appellee. 

The  counsel  for  the  appellant  made  the  following  points. 

First  Point.  The  express  terms  and  proper  construction  of 
the  statement  of  the  accounts  between  the  parties  by  William 
Foster,  entitle  the  appellant  to  a  recovery. 

The  ''settlement"  or  ''statement"  of  the  accounts  by  Mr* 
Foster,  giving  rise  to  this  suit,  is  careful  to  provide  for  any  such 
contingency  as  that  which  has  occurred.  The  amount  to  be 
paid  by  Mr.  Archer  to  Mr.  Bispham,  is  declared  to  be  "in 
liquidation  and  full  settlement  between  them,  of  all  matters, 
claims,  and  demands,  relating  to  or  growing  out  of  the  trans- 
actions of  their  late  firm,  so  far  as  l£ey  are  now  known,  ascer- 
tained, or  believed  to  exist" 

This  seems  to  include  every  future  contingency,  and  to  re- 
serve to  each  party  the  benefit  of  it.  To  prevent  any  possible 
future  imsunderstanding,  however,  the  paper  goes  on  to  provide, 

First.  "But  as  liabilities  may  hereafter  be  established  or 
ascertained," 

Second.  "  Or  claims  received,  not  now  known  to  exists 
growing  out  of  transactions  during  the  partnership  for  partner* 
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ship  account,  it  is  understood  that  the  same  are  not  embraced 
in  the  foregoing  settlement  and  determination  by  me  as  the 
agent  and  umpire  of  the  parties,  and  especially  any  matter  of 
such  character  contingent  on  the  result  of  penoing  suits,  is  ex- 
cepted from  this  adjustment  of  the  affairs  of  said  firm." 

It  will  be  observed,  that  there  were  no  pending  suits  unless  a 
reference  was  intended,  as  was  doubtless  the  case,  to  the  suits 
by  the  United  States  against  Mr.  Archer  on  the  custom-house 
duty  bonds  in  question — no  others  esdsted  There  was  one 
and  one  only,  in  New  York,  besides  those,  which  are  the  founda- 
tion of  this  suit  And  it  is  submitted  that  the  court  below  erred 
in  refusing  to  recognize,  as  pending  suits,  those  in  which  judg- 
ments had  been  recovered,  but  the  judgments  themselves  were 
unsatisfied — and  that,  too,  when  the  phrase  is  used  by  mercan- 
tile men  in  an  informal  paper  writing. 

If  a  reference  is  only  made  to  the  second  reservation  above 
quoted,  it  is  submitted  that  the  appellants s  case  is  made  out. 
What  difference  is  there  between  the  actual  facts,  and  the  hy- 
pothetical case  of  a  payment  by  Mr.  Archer,  and  a  repayment 
by  MifBin?  Could  there,  in  such  an  event,  have  been  a  doubt 
as  to  Mr.  Bispham's  right  to  participate  in  that  recovery  ?  The 
facts  then  would  have  been  literally  within  the  provision. 
.  Second  Point.  If  it  is  necessary  to  sustain  the  case  for  the 
appellant,  the  court  as  a  court  of  equity,  would  reform  the 
agreement  and  statement  made  in  pursuance  of  it,  to  give  relief 
to  the  appellant  in  the  present  case.  It  is  a  case  within  the 
principles  of  both  mistake  and  accident  It  is  clearly  settled, 
that  where,  either  in  a  settlement,  award,  or  even  a  solemn  ad- 
judication by  the  Judgment  of  a  competent  court,  there  has  been 
a  technical  mistake,  such  as  has  occurred  in  the  present  case, 
courts  of  equity  will  relieve  against  such  a  mistake.  Courts  of 
equity  will  grant  relief  in  cases  of  mistake  in  written  contracts, 
not  only  when  the  fact  of  the  mistake  is  expressly  established, 
but  also  when  it  is  fairly  implied  from  the  nature  of  the  transac- 
tion.   Story^s  Equity,  §  16S. 

Equity  will  give  effect  to  the  real  intentions  of  the  parties, 
as  gathered  from  the  objects  of  the  instrument,  and  the  circum- 
stances of  the  case.  The  general  rule,  ^^  Quoties  in  verbis  nulla 
est  anUriguitaSf  ibii^  &c,  shaU  not  prevail  to  defeat  the  manifest 
intent  and  object  of  the  parties,  where  it  is  clearly  discernible, 
on  the  face  of  the  instrument,  and  the  ignorance,  or  blunder,  or 
mistake  of  the  parties  has  prevented  them  from  expressing  it  in 
the  appropriate  lan^age.     Id.  §  168. 

^  The  same  principle  applies  where  a  legacy  is  revoked,  or  is 

S*ven  upon  a  manifest  mistake  of  fricts."    I<L  §  182.    8  Hare's 
.  222 ;  Osgood  v.  Jones,  10  Shep.  312;  Williamson  v.  John- 
son, 3  Halsted,  Ch.  537. 
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So  also  in  the  case  of  setdements,  so  callecL 

A  settlement  of  accounts,  where  one  of  the  parties  had  bat 
little  knowledge  of  the  matters  settled,  will  be  considered  as 
primd  facie  evidence,  subject  to  be  rebutted  by  satisfactory 
proof,  under  proper  allegations,  in  the  pleadings  charging  firaud 
or  mistake  as  to  particmar  items.  Lee's  Administrate  v.  Reed, 
4  Dana,  109. 

The  court  will  open  settlements  made  b  j  mistake,  although 
receipts  in  full  have  passed,  and  the  note  on  which  paymei^ 
were  made,  has  been  taken  up.  M'Crae  v.  Hollis,  4  Desaus.  122. 
See  also  Shipp  v.  Swann,  2  Bibb,  82.  Waggoner  v.  Minter, 
7  J.  J.  Marsh.  173. 

Where  a  bond  was  in  form  only  a  joint  bond,  but  it  was  sug* 
^;ested  to  have  been  the  intention  of  tiie  parties  to  have  made  it 
joint  and  several,  the  court  referred  it  to  the  master  to  inquire 
whether  this  was  the  intention  of  the  parties.  Where  such  in- 
tention appears  on  the  fBce  of  the  bond,  the  court  will  treat  it 
as  a  joint  and  several  bond,  although  it  is  only  a  joint  bond  in 
form.  Ex  parte  Symonds,  1  Cox,  200.  See  also  Bawstone  Vp 
Pair,  3  Buss.  539. 

And  BO  anxious  is  a  court  of  equity  to  coirect  a  mistake^ 
that  even  parol  evidence  is  admitted  to  prove  one  made  by  a 
solicitor  in  the  draft  of  a  settiement  Rogers  v*  Earl,  Dick.  20^. 
See  also  Shipp  v.  Swann,  2  Bibb,  62. 

An  account  stated,  may  be  set  up  by  way  of  plea,  as  a  bar 
to  all  discovery  and  relief^  unless  some  matter  is  shown  which 
calls  for  the  interposition  of  a  court  of  equity.  But  if  tiiere 
has  been  any  mistake,  or  omission,  or  accident,  or  firaud,  or  un» 
due  advantage,  b^  wUch  tiie  account  stated  is  in  truth  vitiated 
and  the  balance  is  incoirectiy  fixed,  a  court  of  equity  will  not 
suffer  it  to  be  conclusive  upon  the  parties,  but  will  ailow  it  to 
be  opened  and  reexamined. 

Sometimes  tiie  account  is  simply  opened  to  contestation,  as 
to  one  or  more  items,  whidi  are  specially  set  forth  in  the  hill  of 
the  plaintiff    Story's  Equity,  §  6^ 

An  award  may  be  cood  for  part  and  bad  for  part ;  and  the 
part  which  is  good  will  be  sustained,  if  it  be  not  so  connected 
with  the  part  which  is  bad,  that  injustice  will  thereby  be  done. 
Banks  v.  Adams,  10  Shep.  259. 

To  some  extent  the  courts  of  equity  and  of  cominon  law  ex* 
crcise  a  concurrent  jurisdiction  on  tiiis  point  WiUdns  v.  Wood* 
fin.  Administrator  of  Pearce,  5  Mun£  183. 

^  Assumpsit  lies  for  one  against  his  copartner,  for  money  paid 
him  on  a  dissolution,  and  rajustment  of  the  concerns  of  the  co* 
oartnership,  mcwe  than  was  actually  due.  Bond  v.  Hays,  12 
Mass.  B.  34.  Or  for  one  who  has  paid  over  by  mistake  move 
than  his  partner  was  entitied  to  receive.  ML  36. 
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It  is  very  plain  that  the  error  which  occurs  in  the  case  before 
ttie  court  was  not  a  mistake  of  law,  but  of  fact,  or  a  technical 
mistake,  for  the  reason  that,  at  the  time  when  Ihat  settlement 
was  made,  there  was  an  actual  existing  liability  for  which  the 
appellant  was  obliged  to  account. 

Where  a  party  has  been  subjected  by  a  decree  to  a  contin- 
gent and  probable  liability,  he  may  be  compelled  to  account, 
with  a  view  to  that  liability,  when  the  state  of  things  shall  hap- 

§sn  upon  which  it  may  depend.    Bank  of  the  State  v.  Rose,  2 
trobhart,  Eq.  90. 

If,  therefore,  the  occurrence  in  question  comes  within  the  defi- 
nition of  a  mistake,  it  was  clearly  one  of  fact ;  a  mistake  of 
fact  in  this,  that  the  account  was  struck  upon  the  basis,  that  the 
contingency  would  never  happen  by  which  those  payments 
were  (Sscharged.  This  view  of  the  subject,  however,  necessarily 
points  out  another  light  in  which  it  may  be  viewed  as  within 
the  scope  of  equitable  relief,  viz.  "  accident." 

The  definition  of  ''  accident,"  as  given  by  Mr.  Jeremy,  em- 
braces this  very  case ;  he  defines  it  to  be  <^  an  occurrence  m  rela- 
tion to  a  contract  which  was  not  anticipated  by  the  partieS| 
when  the  same  was  entered  into,  and  which  gives  an  undue  ad- 
vantage to  one  of  them  over  the  other  in  a  court  of  "  law." 

And  the  exception,  taken  to  this  definition  by  Mr.  Justice 
Story,  is  that  the  term  <<  contracts  "  is  not  sufficiently  generaL* 
Story's  Eq.  §  78,  note  3.  By  the  term  accident,  is  here  intended 
not  merely  inevitable  casualty,  &C.,  but  such  unforeseen  events, 
misfortunes,  losses,  acts,  or  omissions,  as  are  not  the  result  of 
any  negligence  or  misconduct. in  the  party.  Story's  Eq.  §  78. 
It  may  be  stated,  generally,  that  where  an  inequito^ble  loss  or 
injury  will  otherwise  faU  upon  a  party,  firom  circumstances  be- 
yond his  own  control,  or  from  his  own  acts  done  in  entire  good 
faith,  and  in  the  performance  of  a  supposed  duty  without  negli- 
gence, courts  of  equity  will  interfere  to  grant  him  relief.  Id.  §  8d. 
Under  this  definition  the  unforeseen  death  of  Mr.  Archer  fairly 
brings  the  appellant's  case  within  that  ground  for  equitable  re- 
lief.    See  also  Hachett  v.  Pattle,  6  Mad.  5. 

Third  Point.  There  has  been  an  entire  failure  of  the  con- 
sidemtion  upon  which  the  money  sought  to  be  recovered  in  this 
action  was  paid  by  the  appellant  to  the  appellee's  testator.  Par- 
ish V.  Stone,  14  Pick.  1^,  210.  Fink  v.  Cox,  18  Johna.  145 ; 
8  Mass.  46 ;  15  Johns.  503 ;  5  Pick.  391 ;  2  Penn.  State  Rep. 
(BaiT)  200. 

This  is  the  appellant's  case,  to  which  various  defences  have 
been  made.  It  is  said  that  Mi.'  Bispham  released  Mr.  Archer. 
There  is  no  release,  (technicaU  express  or  by  implication. 
Agnew  V.  Dorr,  6  Whart  131 ;  Tyson  v.  Dorr,  6  lb.  256.    Nor 
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if  it  were  a  release  would  it  be  binding  in  a  court  of  equity, 
where  there  was  ground  for  relief  on  account  of  mistake  or 
accident  Story's  Eq.  ^  52? ;  ATCrae  v.  HoUis,  4  Desaus.  122 ; 
Shipp  17.  Swann,  2  Bibb,  82.  When  construing  the  wbcde 
transaction  together,  with  an  effort  and  the  right  to  arrive  at 
the  actual  meaning  of  the  parties,  there  can  be  no  question 
that  no  such  release,  as  is  asserted  in  the  answer,  was  designed 
or  intended.  Even  construing  exhibit  E  as  a  stdct  technical 
release,  the  defendant  cannot  at  all  sustain  his  construction  of 
it  Mr.  Bispham  exonerates  Mr.  Archer  £rom  any  further  claims, 
^further"  than  such  as  can  be  made  under  Mr.  Foster's 
settiement,  is  the  grammatical  construction.  And  the  plaintiff 
really  asks  for  nothing  beyond  this. 

Again,  it  is  said  by  the  appellee  that  the  agreement  to  state 
the  accounts  was  a  submission  to  an  arbitrament,  and  that  Mi. 
Foster's  statement  was  an  award,  and  is  condusive  on  Mr. 
Bispham.  The  appellant  denies  that  tUs  was  an  award;  but 
even  if  it  was,  the  case  has  been  shown  to  be  carefully  excluded 
from  the  effect  of  Mr.  Foster's  statement  It  is  submitted  that 
an  award,  not  made  a  rule  of  court,  cannot  be  binding  where,  if 
it  were  a  rule  of  court,  it  would  be  set  aside,  and  it  is  a  familiar 
principle  of  the  law  of  awards  that  courts  will  set  aside  an 
award  made  upon  a  mistake  appearing,  as  here,  on  the  face  of 
*the  award  itself  Watson  on  Arbitraments  and  Awards,  280. 
In  all  awards,  not  made  under  a  rule  of  court,  it  is  the  settied 
law  that  a  court  of  equity  will  relieve  against  them  on  the 
ground  of  mistake  in  any  such  case  as  the  present 

Another  suggestion  of  the  appellee  is  that  the  account  stated 
between  the  parties  bars  the  appellant  The  law  is  otherwise 
where,  as  here,  there  was  a  mistake,  accident,  or  any  similar 
event  The  court  will  open  settiements  made  by  mistake, 
although  receipts  in  full  have  passed,  and  the  note  on  which 
payments  were  made  has  been  takei^  up. 

Again,  it  is  said  by  the  court  below,  that  Mr.  Bispham  con- 
firmed the  settiement  of  the  accounts  twenty-one  months  after 
he  had  had  the  opportunity  of  examining  it  This  would  be 
very  well  if  Mr.  Bispham's  absence  firom  Philadelphia  put  him 
into  legal  default  But  it  appears,  firom  the  evidence  and  record, 
that,  from  the  date  of  the  settiement  of  November  18th,  1835, 
to  the  confirmation  of  the  account  by  Mr.  Bispham  on  the  18th 
of  August,  1837,  he  was  absent  firom  Philadelphia,  and  had  not 
seen  Mr.  Archer  who  was  in  England  and  Canton.  He  had 
not,  therefore,  at  the  date  of  the  confirmation,  been  informed 
that  no  money  had  in  fact  been  paid  on  this  account  by  Mr. 
Archer,  but  he  was  justified  in  supoosing,  firom  his  (Archer's) 
letter  of  the  16th  of  November,  1835,  above  referred  to,  that 
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the  judgments  had  been  actaally  satisfied  by  him.  If  upon 
this  supposition  (a  clear  mistake  m  point  of  fact)  Mr.  Bispham 
confirmed  the  settlement  by  Mr.  Foster,  he  would,  upon  every 
principle,  be  entirely  justified  in  asking  a  court  of  equity^  to 
correct  this  mistake,  particularly  as  he  had  been  led  into  it  by 
the  assertions  of  Afr.  Archer  lumself,  that  the  liability  on  hu 
part  was  complete,  and  that  funds  were  provided  by  him  for  its 
immediate  payment,  which  would  be  made  as  soon  as  they 
should  be  recdized  by  his  father.  Twenty-one  months  after  this 
letter  Mr.  Bispham  certainly  had  a  right  to  suppose  them  to 
have  been  actually  so  applied,  and  that  the  charge  was  there- 
fore a  proper  one. 

But  even  if  Mr.  Bispham  did  abandon  or  waive  his  right, 
under  a  mistake,  it  will  not  condude  him.  A  party  who  aban- 
dons his  rights  under  a  contract,  firom  a  mistake  as  to  their 
character,  is  not  concluded  by  such  abandonment.  Williams 
v.  Champion  and  Gkx)diich,  6  Ham.  169. 

The  counsel  for  the  appellant  then  ai^ed  that  the  Statute  of 
Limitations  did  not  apply. 

Mr.  Merediihj  for  the  appellee,  made  the  following  points. 

On  behalf  of  the  appdiee  it  is  contended  that  there  is  no 
equity  whatever  in  the  bUl,  for  on  this  very  subject-matter  there 
were — 

1.  A  submission  and  award. 

2.  Freely  ratified  and  confirmed  by  the  parties  after  fall  con- 
sideration, and  vdth  full  knowledge  of  all  material  facts. 

3.  Payment  of  ihe  amount  awarded,  in  satisfaction,  and 

4.  Mutual  releases.  (See  Mr.  Ardier's  letter,  Record,  p.  22,) 
and  Mr.  Bispham's  letter,  (Record,  p.'24.) 

It  is  also  conceived,  that — 

1.  If  the  plaintiff  has  any  daim,  he  has  a  complete  remedy 
at  law. 

2.  That  he  is  barred  bv  the  Statute  of  Limitations. 

3.  That  he  is  affected  by  such  laches  as  would  bar  him  in 
equity,  independently  of  the  Statute  of  Limitations. 

1.  There  was  a  submission  and  award  on  the  very  subject- 
matter  in  question.  The  submission  is  on  the  record,  Dy  which, 
after  appointing  Mr.  Foster  the  joint  agent  of  the  parties  in  the 
settlement  of  all  accounts  between  them,  it  is  expressly  agreed 
that  his  ''  dedsion  shall  be  final  and  binding  on  all  the  parties 
ooncemed."  By  the  award,  dated  18th  November,  1835,  Mr. 
Foster  did  ^< award  and  determine"  that  Mr.  Archer  was  in* 
debted  and  should  pay,  &c  These  bonds  were  part  of  the 
subject-matter  of  that  award. 
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We  contend  that  this  case  shows  both  an  awaid  and  a  settle- 
ment 

2.  This  awaid  was  freely  ratified  and  confinned  by  the  pa> 
ties  after  fall  consideration,  and  with  fiill  knowledlge  of  all 
material  facts.  It  was  ratified  as  a  whole,  and  by  Mr.  Areher, 
on  the  express  condition  that  the  whole  should  stand  or  none. 
See  his  letter  of  16th  November,  1835,  and  the  paper  signed 
by  him  of  19th  November,  1835,  (Record,  pp.  22-23.)  That 
paper,  which  the  bill  alleges  was  delivered  by  Archer  to  the 
comptroller  on  the  19th  November,  1835,  (Record,  p.  3,)  ex- 
pressly provides  that  if  Mr.  Bispham  objects  to  the  settlement, 
Mr.  Archer  binds  himself  to  abrogate  the  same,  and  open  it  for 
a  new  and  final  adjustment.     On  the  18th  August,  1837,  Afr. 

Bispham  says,  ^Hhe  settlement is  perfecflv  satisfactory 

to  me,  and  I  do  hereby  confirm  the  same.''  I^  had  taken, 
therefore,  abundant  time  for  the  fullest  consideration ;  and  that 
he  was  acquainted  with  all  the  facts,  not  only  appears  firom  the 
evidence  in  the  case,  but  has  not  been  denied  by  Mr.  Bispham. 

3  and  4.  The  acknowledgment  of  payment,  and  the  mutual 
exoneration  are  to  1:>e  found  in  the  letters  above  referred  to. 
Mr.  Bispham,  in  his  letter  of  August  18th,  1837,  (Record,  p.  24,) 
after  acknowledging  the  receipt  of  the  amount  due  under  the 
award  and  settlement,  and  reciting  what  he  understood  to  be 
the  exception,  adds,  ^  and  intending  this  letter  as  entirely  ex- 
onerating you  firom  any  further  claims  firom  myself,  heirs,  or 
executors,  I  am,"  &c  The  appellant  (Brief,  p.  16)  contends 
that  tMs  was  not  a  technical  release ;  but  being  founded  on  a 
sufficient  consideration,  it  cannot  be  denied  that  it  is,  for  all  the 
purposes  of  this  case,  just  as  much  a  release  as  if  the  most 
formal  instrument  had  been  executed.  The  word  ^  further  "  in 
the  release,  evidently  means  further  than  any  unsettled  claims 
which  might  be  made  on  the  firm.  To  be  sure  Mr.  Bispham 
understood  the  meaning  of  the  award  to  be  the  same,  as  will 
hereafter  be  more  fully  shown,  and  therefore,  in  that  sense,  he 
mav  be  considered  to  have  meant  further  than  could  be  made 
unaer  Mr.  Foster's  settlement. 

The  appelltof  s  counsel,  in  the  brief,  presents  three  points, 
on  each  of  which  a  few  words  will  be  said. 

They  are  substantially  as  follow,  viz. 

1.  That  on  a  true  construction  of  the  award,  which  he  calls 
a  statement  of  account,  the  appellant  is  entitled  to  recover. 

2.  That  the  papers  are,  if  necessary,  to  be  reformed  on  the 
ground  of  mistake  or  accident,  or  both. 

3.  That  there  has  been  an  entire  failure  of  the  consideration 
on  which  the  money  sought  to  be  recovered  in  this  action  waf 
paid. 
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(The  remarka  of  Mr.  MeredUh  upon  the  first  and  third  of 
these  propositions,  are  necessarily  omitted  for  want  of  room.) 

2.  The  second  point  advanced  in  the  brief  of  appellant's 
counsel,  is  that,  if  necessary,  the  papers  are  to  be  reformed  on 
the  ground  of  mistake,  or  accident,  or  both. 

It  is  to  be  observed  on  this,  and  the  succeeding  point,  that  the 
appellant's  bill  sets  up  no  case  in  which  they  can  arise ;  it  does 
not  allege  any  mistake,  or  accident,  or  failure  of  consideration, 
nor  does  it  pray  that  the  papers  may  be  reformed,  or  his  release 
cancelled,  or  that  he  mav  be  relieved  from  his  contract ;  on  the 
contrary,  it  appears  to  claim  that  on  the  Ixue  construction  of  all ' 
the  papers,  agreements,  &c.,  themselves,  he  is  entitled  to  recover 
the  money  which  he  claims.  Now  a  party  cannot  set  up  in 
argun^ent,  a  case  different  from  or  inconsistent  with  his  bill,  and, 
therefore,  there  is  no  necessity  for  answering  either  the  2d  or  3d 
point  of  appellant's  briel  Nevertheless,  a  brief  notice  will  be 
given  to  both. 

And  first  on  the  question  of  mistake,  the  appellant's  brief 
has  been  in  vain  carefully  examined  on  this  head  of  his  argu* 
ment,  to  discover  what  mistake  it  is  that  he  alleges.  The  bill 
does  not  allege  any  mistake,  and  it  is  conceived  uiat  the  brief 
particularizes  none.  On  page  12,  of  the  brief,  it  is  said  ^  where 
there  has  been  a  technical  mistake,  such  as  has  occurred  in  the 
present  case,  courts  of  equity  will  relieve;"  Again,  on  page 
15,  <<  It  is  very  plain  that  the  error  which  occurs  in  the  case 
before  the  court,  was  not  a  mistake  of  law,  but  of  fact,  or  a 
technical  mistake,"  &c.  And  again,  on  the  same  page :  ^  I^ 
therefore,  the  occurrence  in  question  comes  within  the  definition 
of  a  mistake^  it  was  clearly  one  of  fact;  a  mistake  of  fact  in 
this,  that  the  account  was  struck  ujpon  the  basis  that  the  con» 
tingency  would  never  happen  by  which  these  payments  were 
discharged."  From  these  extracts,  the  following  positions  may 
be  gathered,  pursuing  the  order  in  which  they  are  found,  viz. 
That  the  mistake  complained  of,  was,  1.  A  technical  mistake. 
2.  Not  a  mistake  of  law.  3.  A  mistake  of  fact,  or  a  technical 
mistake.  4.  Clearly  a  mistake  of  fact,  if  the  occunence  in 
question  were  a  mistake  at  alL 

What  the  "  occurrence  "  was,  that  is  here  refenred  to,  is  not  very 
clearly  explained.  It  may  be  surmised,  (from  what  fdUows  in 
the  same  sentence,)  to  have  been  ^  the  contingency  by  which 
these  payments  were  discharged."  If  this  be  so,  then  the  alle- 
gation is  that  Mr.  Archer's  dying  six  years  after  the  setdement, 
was  a  mistake,  but  if  so,  it  was  not  a  wilful  mistake,  and  surely 
not  such  a  mistake  as  would  induce  a  court  of  equity  to  set 
aside  aU  the  contracts  he  had  made  in  his  lifetime. 

If  the  ground  really  be,  that  Mr.  Bispham  was  ignorant  of 

VOL.  XV.  15 
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the  rale  of  law  which  discharges  the  estate  of  a  deceased  siurety, 
against  whom  a  judgment  has  been  obtained  jointly  with  ms 
principal,  the  answer  is  twofold. 

L  That  there  is  no  cTidence  whatever  that  Mr.  Bispham  was, 
in  fact,  ignorant  of  that  role  of  law.  He  nowhere  asserts  him- 
self to  have  been  so  ignorant;  and  this  court  have  assumed, 
that  this  rule  of  law  is  known  and  established,  and  formed  a 
part  of  the  written  conditions  of  the  bonds  in  question. 

2.  If  such  ignorance  were  averred  or  proved,  then  it  is  abun- 
dantly dear,  that  it  would  be  wholly  immaterial.  See  for  this 
famihar  principle,  1  Story's  Equity,  c  5,  §  111  to  115,  indusive, 
and  the  cases  there  dted*  In  the  weU  known  case  of  Hunt  v. 
Bousmaniere,  (8  Wheat  174;  1  Pet  1, 13, 14,)  unon  a  loan  of 
money,  for  which  security  was  to  be  given,  the  lender  took  a 
letter  of  attorney,  with  power  to  sell  the  property,  (ships,)  in 
ease  of  non-payment  of  the  monev,  instead  of  a  mortgaige  on 
the  property  itself,  upon  the  mistake  of  law,  that  the  security 
by  we  former  instrument  would  bind  the  property  as  strongly 
as  a  mortgage,  in  case  of  death  or  other  accident  The  debtor 
died  insolvent,  and  on  a  bUl  against  his  administrators  to  reform 
the  instrument,  or  to  give  it  a  priority  by  way  of  lien  on  the  pro- 
perty, the  court  denied  relief. 

On  the  head  of  aeddent,  the  case  seems  quite  dear  against 
the  appellant  In  matters  of  positive  contract  and  obli^tion 
created  by  tbe  pari^,  (such  as  this  was,)  it  is  no  ground  for  the 
interference  of  eqmty  that  the  party  has  been  prevented  firom 
fulfilling  them  by  aeddent;  or,  that  he  has  been  in  no  default; 
or  thai  he  has  been  prevented  by  aeddent  firom  deriving  the  full 
benefit  of  the  contract  on  Us  own  side.  1  Story's  Equity,  c.  4, 
§  101,  et  seq.,  and  the  cases  there  cited. 

Thus,  if  an  estate  be  sold  by  A,  to  B,  for  a  certain  sum  of 
money,  and  an  annuity,  and  we  agreement  be  fair,  equity  vrill 
not  grant  relief,  although  the  party  dies  before  the  payment  of 
any  annuity.  Mortimer  v.  Capper,  1  Bro.  Ch.  B.  156 ;  Jackson 
V.  Lever,  3  Bro.  Ch.  B.  605;  and  see  9  Ves.  246. 

There  is  a  sort  of  suggestion  on  pages  17  and  18,  of  the  brie^ 
that  Mr.  Bispham,  at  the  date  of  the  confirmation  of  the  settle- 
ment, supposed  that  Mr.  Archer  had  actually  paid  the  bonds, 
and  that  he  had  been  led  into  this  mistake  by  the  assertions  of 
Mr.  Archer  himself.  Of  Mr.  Bispham,  it  ought  to  be  observed 
that  he  has  not  in  his  biU,  or  elsewhere,  so  far  as  is  known, 
averred  or  insinuated  that  he  supposed  the  bonds  were  paid. 
The  settlement  was  made  expre^y  on  the  footing  that  the 
bonds  were  not  paid,  and  it  was  oonnrmed  on  the  same  footing. 
As  Mr.  Bispham  does  not  appear  to  have  made  such  a  sugges- 
tion during  Mr.  Archer's  lifetmie,  or  hitherto  since  his  death,  it 
is  not  probable  that  he  wUl  ever  sanction  it 
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It  is  Btated,  in  the  appellant's  faiie^  that  the  partners  never 
met  after  the  expiration  of  the  copartnership.  There  is  no  evi- 
dence in  the  case  on  that  point,  bat  the  appellee's  counsel  is 
instracted  to  say  that  they  did  meet,  and  that  Mr.  Archer,  after 
a  lingering  illness,  actually  died  in  Mr.  Bispham's  house,  at 
Mount  Hmly,  N.  J.,  where  he  had  been  staying  for  several  weeks 
as  a  guest. 

Now,  still  looking  at  the  settlement  as  relating  to  the  bonds 
alone,  it  will  be  observed  that  the  position  of  the  parties  was 
this.  Mr.  Archer  was  absolutelv  liable  to  the  United  States  for 
the  whole  amount  of  the  judgments,  long  before  obtained 
against  him.  Mr.  Bispham  was  liable  to  him  for  one  half  of 
what  he  should  be  obl^ed  to  pay,  unless  Mr.  Foster's  jMroportion 
could  be  recovered,  and  the  recovery  of  that  was  quite  desperate. 
Notwitiistanding  the  award,  Mr.  Archer  left  Mr.  Bispham  at 
perfect  liberty  to  accept  or  reject  its  terms.  Mr.  Bispham  mi^t 
either  have  dietermitted  to  wait  till  Mr.  Archer  had  actually  paid 
the  judgments,  and  then  contributed  his  proportion,  in  which 
case  he  would,  in  all  human  probability,  have  been  obliged 
(failing  Mr.  Foster)  to  pay  the  fall  half  of  the  whole  amount; 
or  he  might  accept  the  terms  proposed  in  the  award,  and  bv 
paying  at  once  less  than  half  the  amount,  be  entirely  exonerated. 
He  ddiberately  chose  the  altemative. 

This  case  seems  to  differ  in  substance  from  Hunt  t;.  Bous- 
maniere,  and  other  cases  cited  above,  only  in  lids  remarkable 
circumstance,  that  whereas,  in  those  cases,  the  party  complain* 
ing  was  worse  off,  by  reason  of  the  unforeseen  death,  and  lost 
his  money  thereby,  in  the  present  case,  it  is  evident  that  Mr. 
Bispham  is  no  worse  off  by  Mr.  Archer's  death,  and  has  lost  no 
money  thereby.  If  Mr.  Archer  had  lived,  it  is  not  pretended 
that  Mr.  Bispham  would  have  been  entitled  to  recover  the 
money  back,  and  his  death  merely  leaves  him  in  the  same 
position. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania. 

Joseph  Archer  (the  testator  of  the  appellee)  and  the  plaintiff 
(Charles  Bispham)  in  June,  1828,  provided  for  the  extension  of  a 
partnership,  which  was  existing  between  them,  for  a  term  of 
nve  years.  The  plaintiff  was  to  form  a  connection  with  another 
house,  and  to  remain  at  Valparaiso,  on  the  Pacific  coast,  for  the 
term ;  while  Archer  was  to  manage  the  af&irs  of  the  firm  in  the 
United  States.  During  the  latter  years  of  this  partnership,  Ar- 
cher formed  a  partnership  connection  with  another  firm,  and 
went  to  Canton,  in  China.     The  partners  agreed  to  be  equally 
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ooncemed  in  the  profit  or  loss  of  all  their  business,  whether 
transacted  on  the  coast  of  the  Pacific,  the  United  States,  or 
elsewhere.  At  the  termination  of  this  partnership,  one  of  the 
partners  was  at  Valparaiso  and  the  other  at  Canton.  In  April, 
1834,  Archer,  then  at  Canton,  signed  a  paper  which  declares^ 
that  from  ^  the  long  and  repeated  absence  "  of  the  partners  from 
the  United  States  <<  it  is  believed  their  euxsounts  are  in  a  state 
of  confusion,"  and  **  in  case  of  the  death  of  either,"  "  some  diffi- 
culty might  be  experienced  in  the  settlement."  William  Foster 
was  therefore  constituted  ^'  the  joint  agent "  of  the  partners,  **  in 
the  settlement  of  all  accounts  between  them,"  and  <<  that  his  de- 
cision shall  be  final  and  binding."  This  paper  was  countersign- 
ed in  the  November  following  by  Bispham,  and  the  authority 
of  Foster  confirmed.  Twelve  months  after,  (November,  1835,) 
Foster  executed  this  authority,  by  a  statement  of  the  accounts 
between  the  parties  ascertaining  a  large  balance  to  be  due  to 
Bispham,  and  awarded  and  determined  that  it  should  be  paid 
to  him  ^'  in  liquidation  and  full  settlement  between  them,  of  all 
matters,  claims,  and  demands  relating  to,  or  growing  out  of  the 
transactions  of  the  firm  so  far  as  they  are  now  known,  ascer- 
tained, or  believed  to  exist ; "  and  provided,  that  ^  as  liabilities 
might  hereafter  be  established  or  ascertained,  or  claims  recover- 
ed (received)  not  then  known  to  exist,  the  determination  was 
not  to  embrace  them,  and  especially  any  matter  of  such  a  cha- 
racter, contingent  on  the  result  of  pendmg  suits,  was  excepted 
from  this  adjustment  of  the  afiairs  of  the  fom." 

Before  the  execution  of  this  power.  Archer  had  returned  to 
the  United  States,  and  the  settlement  was  evidently  undertaken 
by  Foster  at  his  urgent  solicitations.  For,  contemporaneously 
with  the  settlement,  he  gave  to  Foster  a  stipulation,  reciting 
that  Foster,  having  agreed  to  and  ratified  the  final  settlement 
of  all  accounts  between  the  partners  in  relation  to  their  business, 
that  if  it  should  happen  that  Bispham  should,  in  his  own  name, 
object  to  this  settlement,  Foster  is  to  be  exempt  from  all  blame, 
and  he  binds  himself  "  to  abrogate  said  settlement,  and  open  it 
for  a  new  and  final  adjustment." 

At  the  same  time,  he  wrote  a  letter  to  Bispham,  stating  that 
he  had  hoped  to  have  met  him  in  the  United  States,  but  that  as 
he  was  about  to  embark  for  China,  there  seemed  little  chance 
of  "  their  meeting  for  a  number  of  years."  He  had  resolved,  in 
conformity  with  the  letter  of  Bispham,  of  the  13th  May,  (this 
letter  is  not  a  part  of  the  record,)  to  make  a  settlement  of  Archer 
and  Bispham's  affair  with  William  Foster,  as  per  statement,  which, 
he  will  forward,  and  he  expresses  the  conviction  that  the  settle- 
ment was  made  on  liberal  principles  to  Bispham.  In  this  letter, 
after  discussing  various  items  of  the  account  indicative  of  Uber- 
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ality^  and  justifying  othen,  he  says,  **  if  tiiere  is  any  thing  in  tibis 
settlement  which  does  not  meet  with  yonr  approbation^  I  wish 

i^ou  to  state  it  candidly  to  William  Foster,  with  your  reasons,  and 
et  him,  as  your  agent,  appoint  an  arbitmtor,  and  my  father,  as 
mine,  will  name  another,  and  let  them  say  what  is  just  and  right 
under  all  circumstances,  embracing  the  gain  allowed  you,  on 
the  shipment  of  raw  silk  in  settlement,  and  open  the  account 
anew  for  adjustment.  If  the  settlement  meets  your  approba- 
tion oonfibrm  it,  under  your  own  hand,  and  send  it  to  me  at  Can- 
ton." He  promises,  in  this  letter,  to  remit  the  balance  against 
him  from  Canton. 

A  month  later,  he  addresses  a  letter  to  Bispham,  from  Eng- 
land, in  which  he  states,  that  <^  I  wrote  to  our  friend,  William 
Foster,  yesterday,  about  our  settlement,  and  have  stated  to  him, 
that  if  you  were  not  satisfied  with  it,  I  was  perfectly  willing  to 
leave  it  to  an  arbitration.  He  will  show  you  the  letter,  if  you 
desire  it.  I  want  the  business  closed,  for  diould  you  or  I  make 
a  finish  of  our  career  in  this  world,  it  never  could  be  settted  with 
any  degree  of  certainty." 

What  communications  were  made  during  the  year  1836,  or 
the  first  half  of  1837,  between  the  partners  or  their  agent,  do 
not  appear.  The  18th  of  August,  1837,  twenly-one  months  from 
the  date  of  Foster's  statement,  Bispham,  at  Valparaiso,  address 
ed  Archer  a  letter  at  Canton,  in  which  he  acknowledges  the 
receipt  of  a  bill  on  London  for  the  ascertained  balance,  dated 
June,  1836,  declares  that  the  settiement,  made  by  William  Foster, 
is  "  perfectiy  satisfactorv,"  admits  his  responsibility  for  any  un- 
settied  claims  which  mij^ht  be  made,  and  concludes  that  ^  in- 
tending this  letter  as  entirely  exonerating  you  firom  any  further 
claims  from  myself,  heirs,  or  executors.    I  am,  yours,  &c" 

It  appears,  from  a  particular  averment  in  the  bill  of  the  plain- 
tiflf  in  tills  case,  <<  that  no  liabilities  have  been  established  or 
ascertained  growing  out  of  transactions  during  the  said  partner^ 
ship  of  Archer  &  Bispham  for  partnership  accounts,  or  any  pay- 
ments on  account  of  the  same,  other  than  those  known  to  exist 
at  the  time  of  the  settiement  df  the  account  of  said  Archer  & 
Bispham  by  William  Foster,  and  that  no  claims  had  been  received 
by  Bispham,  growing  out  of  the  transactions  of  the  firm."  The 
record  shows  no  other  dealings  between  these  partners  during 
the  life  of  Archer,  who  died  in  1841.  After  his  death,  Bispham 
qualified  as  executor  of  his  will,  and  acted  for  sixteen  months, 
and  was  discharged  upon  his  own  petition. 

The  present  controversy  originates  in  the  execution  by  Ar- 
cher, in  his  individual  name,  of  eig^t  bonds  to  the  United  States 
for  tiie  payment  of  duties,  as  surety  for  James  L.  Mifflin,  upon 
four  of  which  William  Foster  was  a  co-surety.    These  bonds  by 

16» 
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airangement,  were  debts  of  the  finnu  Mifflin  having  become 
insolvent,  the  bonds  were  not  pedd,  and,  in  1829,  judgments  were 
rendered  against  the  obligors  jointlv,  in  favor  of  the  United 
States,  by  the  Circnit  Court  of  the  United  States  at  Philadel- 
phia. In  1831,  Foster  petitioned  for  his  discharge  as  an  insolventi 
which  was  granted  in  1834.  These  liabilities  are  included  in 
the  settlement  of  1835,  under  the  title  of  <<  statement  of  J.  Ii» 
Mifflin's  bonds,  for  which  Archer  &  Bispham  are  liable."  In 
the  statement  of  the  account,  the  bonds  are  enumerated,  their 
dates,  and  the  amount  of  principal  and  interest  due  upon  them 
described.  The  share  of  William  Foster,  notwithstanding  his 
continued  insolvency  and  the  fact  of  his  release,  is  deducted, 
and  the  balance  divided  between  the  partners. 

From  the  balance  found  to  be  due  on  the  accounting  to  Bisj^ 
ham  firom  Archer,  his  share  of  this  liability  is  deducted.  In  the 
letter  of  November,  1835,  to  which  we  have  referred.  Archer 
says, — ^  During  our  absence,  my  father  endeavored  to  effect  a 
compromise  with  the  government  for  Mifflin's  bonds,  and,  since 
my  return,  I  have  also  made  an  effort  to  do  the  same,  but  with- 
out effect,  as  the  officers  intrusted  with  such  matters  can  make 
no  abatement  in  the  whole  amount  due  with  interest,  unless  the 
applicant  produce  all  their  books  and  papers,  and  affirm  their 
inability  to  pay  the  whole  amount  With  these  conditions  I 
could  not  comply ;  and  as  there  seems  likely  to  be  no  benefit  to 
us  by  longer  dekiy,  I  have  concluded  to  pay  the  amount  My 
father  haafunds  enough  of  mine  in  his  hands  to  pay  the  amouni^ 
which  will  be  appropriated  to  that  purpose  as  soon  as  he  can 
realize  them.  ^ 

<<  You  will  observe,  bv  the  statement,  that  your  proportion  of 
the  bonds  has  been  deducted  firom  the  sum  due  you.  I  there- 
fore absolve  you  from  all  claim  for  these  bonds,  your  proportion 
having  been  paid  to  me  in  settlement"  No  other  explanation 
of  the  transaction  is  found  in  the  record.  These  judgments 
were  not  paid  to  the  United  States  during  the  lives  either  of 
Foster  or  Archer ;  nor  since  by  Mifflin,  who  is  the  survivor  of 
both. 

Upon  the  death  of  Archer  we  learn,  firom  the  biU  and  answer, 
that  the  executor  of  Archer  '^at  all  times"  claimed,  and  now 
claims,  the  exemption  of  the  assets  in  his  hands  firom  the  judg- 
ments, for  the  reason  that  the  remedy  at  law  was  extinct,  and 
that  equity  would  afford  none.  Ijiis  court  sustained  that 
daim,  for  reasons  reported,  9  Howard,  83. 

This  bill,  in  1850,  was  a  consequence  of  that  decision.  It 
charges  that,  in  the  settlement,  it  was  assumed  that  the  liability 
of  ^cher  upon  the  bonds  could  be  enforced  by  the  United 
States,  and,  on  that  assumption,  the  share  of  Bispham  in  the 
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liability  was  paid  to  Archer;  and  tliat  the  estate  having  been 
discharged  without  a  payment,  he  is  entitled  to  a  retnm  of  his 
money.  The  bill  does  not  claim  that  there  was  any  want  of 
information,  or  any  mistake  in  reference  to  the  state  of  the 
liability  at  the  date  of  the  settlement.  The  inference  to  be 
deduced  from  the  age  of  the  judgments,  Foster's  connection 
with  a  portion  of  them,  and  his  discharge  by  the  United  States, 
the  item  for  counsel  fees  in  the  accounts,  the  intimate  relations 
of  the  plaintiff  with  Archer  and  with  the  estate  of  Archer,  and 
the  absence  of  all  averment  in  the  biU,  either  of  error,  ignorance, 
mistake  or  fraud, — is,  that  accurate  information  of  the  judgments 
was  possessed  by  all  the  persons  connected  with  the  settfement. 
The  bill  does  not  aver  that  these  judgments  were  designed  to 
be  included  in  the  reservation  contained  in  the  latter  part  of 
Foster's  report;  but4he  extract  we  have  made  from  the  biU 
evinces  that  this  is  a  claim  whose  situation  was  known,  and 
the  relations  of  the  partners  to  it  at  that  time  ascertained  and 
adjusted.  The  evidence  is  satisfactory  that  this  reservation  did 
not  include  this  liability,  or  any  contingency  in  which  it  was 
involved.  The  statement  of  the  liability  in  the  accounts  is 
particular  and  exact  The  portion  of  each  partner  is  deter- 
mined  with  precision.  Archer  acknowledges  to  have  received 
Bispham's  share,  and  <^ absolves"  him  from  further  claim;  while 
Bispham  expresses  his  satisfaction  with  the  whole  result,  and 
exonerates  Archer  from  future  responsibility.  Whether  we 
consider  the  averments  in  the  pleadings,  or  the  evidence,  we 
must  take  the  settiement  as  a  s^ate  and  deliberate  adjustment 
of  the  affairs  of  the  partnership,  so  far  as  they  were  ascertained 
and  could  be  made  vie  subject  of  an  arrangement. 

The  design  of  the  settiement  was  to  extricate  the  affairs  of 
the  partners  from  the  complication,  uncertainty,  and  confusion 
in  which  they  were  involved.  They  had  been  engaged  in  dis* 
tinct  partnerships,  carrying  on  business  in  different  continentSi 
apparentiy  disconnected,  and  having  but  littie  opportunity  even 
of  correspondence.  They  had  the  prospect  before  them  of  a 
longer  separation,  and  of  diminished  intercourse.  Their  part- 
nership had  ended.  The  ordinary  mode  of  liquidating,  after  a 
dissolution,  could  not  be  followed.  These  partners,  under  these 
circumstances,  and  to  attain  their  ends,  consequently  agreed  to 
a  reference  of  their  accounts  to  a  mutual  friend,  and  clothed 
him  with  authority  to  make  a  final  and  binding  decision.  Was 
tiiislavrful? 

In  Knight  v.  Marjoribanks,  11  Beav.  322,  affirmed  on  appeal 
2  Mc.  &  Oord.  10,  the  Master  of  the  Rolls,  after  statingthe  usual 
course  on  a  dissolution,  said,  "  it  is  lawfril  for  partners  to  deal 
with  each  other  in  quite  a  different  way,  if  they  think  proper. 
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They  may  lawfully  rely  on  the  stock-takingB|  yalaations,  and 
accounts  which  appear  in  the  books,  and  the  accounts  kept  in 
the  manner  known  to,  or  acquiesced  in,  by  the  partners.  The 
stock-takings  and  valuations  will  be  more  or  less  accurate,  ac- 
cording to  the  nature  of  the  business  and  the  property  employed 
or  engaged  in  the  concern.  It  would,  in  many  cases,  be  absurd 
to  expect  perfect  accuracy,  or  to  conclude  that  a  transaction 
between  partners,  founded  on  statements  appearing  on  the 
valuations  and  accounts  stated  in  the  books,  could  be  set  aside 
on  the  ground  of  some  subsequent  discovery  of  unintentional 
inaccuracy.  When  a  question  arises,  you  must  in  each  case 
look  to  the  circumstances.'^ 

Jn  that  case,  the  seat  of  the  partnership  was  Van  IMemen's 
Land.  The  partners  resided  in  London,  having  no  personal 
knowledge  of  tiie  business,  and  dependent  upon  the  reports  of 
agents,  coming  at  distant  intervcds,  and  received  several  months 
after  their  date.  A  sale  of  the  share  of  one  partner  to  another 
was  impeached  for  inadequacy  of  price,  error,  and  fraud.  The 
Master  of  the  Bolls  said,  ^Hhese  parties,  situated  as  they  were, 
might  fairly  and  honestly  deal  with  each  other,  with  respect  to 
the  share  of  any  one,  notwithstanding  the  iterance  in  whidh 
they  were  as  to  the  exact  value.  After  all  mquiry  which  can 
be  made  with  respect  to  matters  of  this  kind,  the  question  of 
value  becomes  comparatively  immaterial,  if  there  was  no  deoep* 
Hon,  no  misrepresentation  or  fraud,  no  unfairness." 

In  the  case  before  us,  entire  accuracy  is  not  to  be  looked  for. 
Bispham  is  credited  with  proportions  of  profit  arising  from 
^unfinished  business,"  and  is  charged  with  {Nroportions  of 
*<  estimated  gains."  There  are  items,  which  Archer  pointed 
to  as  debatable,  which  he  had  conceded,  and  there  are  al- 
lowances to  him,  which  mi^ht  be  considered  as  narrow.  He 
regarded  the  settlement  as  a  liberal  one  to  Bispham.  He  asked 
its  acceptance  as  a  whole,  <<  to  close  the  business,"  and  provided 
for  an  arbitration  if  this  was  refused.  There  was  not  haste  in 
the  acceptance,  but  ample  time  employed  for  inquiry.  After 
this,  it  was  accepted  as  ^  perfectly  satisfactory,"  and  acquiesced 
in  as  as  such,  until  long  after  the  death  of  Archer. 

We  cannot  infer  mistake  or  error  under  these  circumstancefl. 
We  adopt  the  language  of  Chancellor  WalworUi,  (4  Paige,  481,) 
**  that  the  practice  of  opening  accounts,  which  the  parties  who 
could  best  understand  them  have  themselves  adjusted,  is  not  to 
be  encouraged,"  and  "the  whole  labor  of  proof  lies  up<m  ibe 
party  objecting  to  the  account,  and  errors,  which  he  does  not 
plainly  establish,  cannot  be  supposed  to  exist" 

In  the  absence  of  mistake,  or  fitiud,  does  there  aiise  an  equity 
in  favor  of  the  plaintifr,  by  the  averment  that  it  was  assumed  ia 
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the  settlement)  that  there  was  a  liability  against  Aicher,  which 
the  United  States  might,  at  all  times,  and  under  all  circum- 
stances, enforce;  and  on' this  alone  the  money  was  paid  to 
him,  or  allowed  to  him  in  settlement? 

In  the  able  argument  submitted  to  us  for  the  plaintiff,  this 
assumption  is  treated  as  the  motive  to  the  contract,  that  which 
constitutes  its  obligation,  in  one  word,  its  consideration.  If 
this  assumption  had  been  so  comprehensive,  and  had  entered  so 
thoroughly  into  the  inducements  to  the  contract,  the  conse- 
quence might  follow ;  but  the  argument  is  not  supported  by  the 
evidence.  The  parties  certainly  assumed  there  existed  an  im- 
minent liability  over  the  firm  which  the  United  States  could 
enforce  against  Archer,  and  for  which  it  was  prudent  to  provide. 

Bispham,  entertaining  this  opinion,  by  making  a  payment  to 
the  United  States  on  the  judgments  to  the  extent  of  his  share, 
would  have  been  absolved  from  the  claim  either  of  the  United 
States  or  of  Archer.  The  United  States  having  made  no  con- 
tract, except  with  Archer,  and  Bispham  being  liable  only  through 
him,  might  liberate  himself  by  a  payment  to  Archer,  instead  of 
the  United  States.     This  he  accomplished. 

It  may  be  that  neither  party  reckoned  upon  the  neglect  of 
the  government  officers  about  the  collection  of  the  debt,  nor 
weighed  the  consequences  of  the  death  of  Archer  upon  the 
binmng  efficacy  of  the  judgments,  but  these  were  within  the 
provisions  of  both  of  the  parties  to  the  contract,  and  its  terms 
might  have  been  moulded  to  secure  the  rights  of  each,  according 
to  such  circumstances.  This  court  has  no  competency  tf  sup* 
ply  a  providence  which  the  parties  to  the  contract  withheld 
The  corpus  of  this  portion  of  the  contract,  a  debt  obliging 
Archer,  and  through  him  .affecting  the  partnership,  the  collection 
of  which  could  have  been  enforced,  and  which  both  parties  had 
the  right  to  assume  would  be  enforced,  had  an  unquestionable 
existence.  If  there  was  an  error,  it  was  in  overlooking  the  fact 
that  there  were  some  contingencies  in  which  the  debt  might  b& 
extinguished  as  to  Archer  without  the  payment  of  money,  and 
in  making  no  provision  for  these. 

An  error  of  this  nature,  if  it  were  plainly  proven  to  exist| 
could  not  be  regarded  as  a  ground  for  equitable  relief. 

The  case  of  Okill  v.  Whitaker,  1  De  Gex  &  Smale,  83,  2 
PhiL  338,  was  one  in  which  premises  had  been  sold,  and  en- 
joyed for  several  years,  upon  a  contract  for  the  sale  of  the 
residue  of  a  term,  both  parties  expressly  contaracting  and  settling 
the  price  on  the  belief  that  eight  years  only  remained  unex- 
pired. Upon  the  discovery  that  there  were  twenty  years,  a  bill 
was  filed  for  relief.  The  Vice- Chancellor  complamed  of  the 
delay  of  the  suit  until  after  the  death  of  the  purchaser,  where- 
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fore  ^  those  who  had  to  administer  jostice  between  the  partiea 
weie  deprived  of  all  the  assistance  and  information  he  could 
give  if  he  were  living."  He  said  that  the  only  xeasonable 
ground  upon  which  the  bill  could  be  treated  was  as  a  bill  to 
rescind  the  entire  contract,  upon  the  alleged  mistake,  and  adds, 
"  that  for  the  present  purpose  it  is  not  too  much  to  say,  that  it 
was  their  duty  to  know  what  was  the  state,  what  was  the 
condition  of  the  property  they  had  to  selL" 

The  Lord  Chancellor  said  that  the  only  equity  presented  was 
^  that  the  thing  turns  out  more  valuable  than  either  party  sup- 
posed." 

The  nature  of  this  settlement  and  the  motives  presented  in 
the  correspondence  concerning  it,  would  render  it  impossible  for 
the  court  to  modify  one  portion,  and  to  leave  Ihe  rest  in 
force.  It  was  presented  to  bispham  as  a  settlement  made  on 
liberal  principles,  with  the  option  to  accept  it  as  it  was,  or  to 
reject  it  altogether. 

Without  the  benefit  of  the  information  and  assistance  that 
Archer  and  Foster  might  give,  after  so  long  an  acquiescence,  the 
case  must  be  brought  clearly  within  the  Imdts  in  which  courts 
of  equity  are  accustomed  to  interfere,  to  justify  such  a  decree. 
This  has  not  been  done.  But  if  we  could  doubt  upon  the 
intrinsic  equities  of  the  parties,  the  statute  of  limitations  affcxds 
a  conclusive  answer  to  tbe  bilL  The  bill  and  the  answer  agree 
that  this  item  of  the  account  was  ascertained  and  stilted,  and 
that  all  the  liabilities  of  the  firm  were  practically  adjusted  by 
this  settlement.  The  amount  of  the  liability  of  bispham  was 
credited  to  him,  and  he  received  the  ^absolution"  of  Archer, 
firom  all  further  claim.  The  exception  in  the  Pennsylvania  sta- 
tute in  favor  of  merchants'  accounts,  according  to  numerous 
authorities  of  the  State  courts,  does  not  applv  to  the  accounts 
of  partners  inter  sesCj  though  this  is  not  umversally  admitted. 
1  Robin.  Va.  79;  10  Pick.  112;  6  Monroe,  10.  4  Sand.  Sup.  a 
B.  311,  (contra.)  But  however  the  law  may  be  as  to  open 
accounts,  the  setiied  doctrine  of  the  court  is,  that  the  exception 
in  the  statute  does  not  apply  to  stated  accounts.  Spring  v* 
Grev,  6  Peters,  151 ;  Toland  v.  Spragne,  12  Peters,  300. 

Ii  we  regard  this  money  as  a  deposit  in  the  hands  of  Archer, 
to  be  applied  to  a  specific  object,  or  to  abide  the  action  of  the 
government  against  him,  in  either  case  the  statute  would  afford 
a  bar.  The  assumpsit  in  the  one  would  be  to  pay  the  money 
in  a  reasonable  time,  and  a  caiise  of  action  would  accrue  upon 
a  neglect  of  this  duty.  Foley  v.  Hill,  1  Phill.  399 ;  Brookbank 
V.  Smith,  2  Y.  &  Co.  Ex.  R.  68;  13  Barb.  632;  11  Ala.  E. 
679;  4  Sand.  S.  C.  B.  590. 

In  the  other  case,  the  liability  of  Archer  was  determined  at 
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his  death,  and  the  right  of  the  United  States  then  extingoished. 
The  facts  were  all  known  at  that  time,  and  the  executor  of 
Archer  appreciated  accurately  the  legal  value  of  the  facts,  for 
the  bin  avers  and  the  answer  admits  that  he  uniformly  repelled 
the  claim  of  the  United  States,  and  denied  its  validity.  It  is 
dear,  therefore,  if  Bispham  had  placed  this  money  to  abide  the 
issue  of  these  obligations,  the  right  to  reclaim  it  arose  at  the 
death  of  Archer.  Calvin  v.  Buckle,  8  M.  &  W.  680;  Maury 
t;.  Mason,  8  Port  211. 

Our  views  upon  this  statute  ccnrespond  with  those  expressed 
by  the  Supreme  Court  of  Pennsylvania.  Hamilton  v.  Hamil- 
ton, 18  PemL  State  B.  20 ;  Porter  t^.  School  Directors,  Ibid.  144. 

Upon  the  whole  case,  we  conclude  there  is  no  error  in  the 
record,  and  that  Ihe  decree  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court, 
in  this  cause,  be,  and  the  same  is  hereby,  affirmed  with  costs. 


William  C.  Bevins  and  Oliver  P.  Earls,  surviving  Part- 
ners OF  THE  FIRM  OF  BeVINS,  EaRLE  &  Co.,  ASSIGNEES, 
&C.,  WHO  SUE  FOR  THE  USE  OF  OlIVER  P.  EaRLE,  PLAIN- 
TIFFS IN  Error  v.  William  B.  A.  Ramsey,  Robert  Craig- 
head, Jabcbs  p.  N.  Craighead,  Thomas  W.  Hubies,  and 
James  McMillan,  Administrator  of  Andrew  McMillan, 
deceased. 

"Wbere  a  ckrk  of  a  oonrt  was  sned  npon  his  official  bond,  and  the  breadi  alleged  was, 
that  he  had  smrendered  certain  goods  withont  taking  a  bond  with  good  and  suffi- 
cient secnrities*  and  the  plea  was,  that  the  bond  which  had  been  taken  was  assigned 
to  the  plaintiffii,  who  had  broaght  snit,  and  receired  laige  sums  of  money  m  dis- 
charge of  the  bond,  —  this  plea  was  sufficient,  and  a  demun«r  to  it  was  properl j 
OTennled. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  East  Tennessee. 

Bamsey  was  clerk  of  the  Chancery  Court,  hdd  at  Knoxville, 
Tennessee.  Bevins  and  Earle  were  citizens,  the  former  of 
Arkansas,  and  the  latter  of  South  Caiolina. 
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The  action  was  one  of  debt,  upon  the  official  bond  of  Ram- 
Bey,  and  his  secmities.  ..,,,_      j 

The  declaration  states  that  Ramsey  was  appointed  clerk  and 
master  of  the  Chancery  Court,  in  the  declaration  mentioned; 
and,  on  the  11th  AprU,  1836,  deUvered  to  Newton  Cannon, 
Governor  of  Tennessee,  his  bond,  with  the  other  defendants,  his 
sureties,  in  the  penal^  of  $10,000,  conditioned  to  discharge  the 
duties  of  the  office  of  clerk  and  master,  according  to  law. 

That  Ramsey  failed  to  discharge  the  duties  of  that  office : 

1.  That  upon  the  dissolution  of  an  injunction,  awarded  on  a 
bill  attaching  certain  property  brought  by  the  plaintifis  against 
Chase  &  Bowen,  which  property  had  been  put  in  the  hands  of 
Ramsey,  clerk  and  master,  as  receiver,  he  was  ordered  to  sur- 
render the  property  attached  on  Chase  &  Bowen,  giving  bond 
and  security  to  abide  the  decree ;  that  it  was  the  duty  of  Ram- 
sey, as  clerk  and  master,  to  take  that  bond ;  that  he  did  not  take 
their  bond  with  sufficient  securities,  but,  on  the  contrary,  took 
the  bond  of  Chase,  with  Thomburg  and  others,  as  sureties,  who 
were  then  wholly  insufficient  for  the  performance  of  the  judg- 
ment &d  decree ;  that  plaintiffij  finally  got  a  decree  for  $6,303.64, 
which  is  still  unpaid. 

2.  That  in  the  suit  of  Bevins,  Earle,  and  Brown  v.  Chase  & 
Bowen,  the  property  attached  in,  which  had  been  placed  in  the 
hands  of  Ramsey,  clerk  and  master  of  the  court,  as  receiver,  he 
was  ordered  to  surrender  the  property  attached  to  Chase  & 
Bowen,  on  their  giving  bond  and  security  to  abide  by  and  per- 
form the  decree ;  and  under  that  order  it  was  the  duty  of  Ram- 
sey, as  clerk  and  master,  before  surrendering  the  goods,  to  take 
a  bond  from  Chase  &  Bowen,  with  sufficient  security  conditioned 
according  to  the  order.  But  Ramsey  did  not  take  such  bond 
with  sufficient  security,  but  wholly  neglected  and  failed  so  to 
do,  and  gave  up  the  property  without  so  doing.  And  plaintiffs 
afterwaids  obtained  a  decree  against  Chase  &  Bowen,  for 
$6,303.64,  which  is  still  unpaid  by  said  Chase  &  Bowen. 

3.  That  in  the  suit,  and  under  the  order  above  prescribed,  it 
was  the  duty  of  Ramsey,  as  clerk  and  master,  to  take  such  bond 
as  the  order  directed  to  be  taken  before  surrendering  the  pro- 
perty ;  yet  Ramsey  did  not  take  bond  and  security  from  Chase 
&  Bowen  to  abide  and  perform  the  decree,  but  surrendered  the 
property  without  taking  bond  and  security ;  and  a  decree  was 

i  afterwards  rendered  for  $6,303.64  in  favor  of  the  plaintifis. 

4.  That  in  the  suit,  and  under  the  order  aforesaid,  it  was  the 
duty  of  Ramsey,  as  clerk  and  master,  to  take  from  Chase  & 
Bowen,  bond  and  sufficient  security  to  abide  and  perform  the 
decree ;  yet  he  wholly  failed  and  neglected  to  take  bond  and 
sufficient  security,  but  surrendered  the  property  held  by  him  as 
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receiver,  ^thout  taking  bond  and  Becniity  as  required  by  the 
order ;  and  afterwards  a  decree  for  $6,303.64  was  in  that  suit 
rendered  in  favor  of  plaintiffs,  which  Chase  &  Bowen  have  failed 
to  perform,  and  which  yet  remains  due. 

By  reason  of  the  premises,  the  bond  of  Bamsey,  as  clerk  and 
master,  became  forfeited,  and  was  assigned  by  the  successor  of 
the  obligee,  Governor  of  Tennessee,  by  his  written  assignment, 
on  a  copy  of  the  bond,  to  plaintifFs,  on  the  22d  July,  1847. 

The  defendants  appeared  and  pleaded : 

1st  That  they  had  performed  the  condition  of  the  bond. 

2d.  That  it  was  no  part  of  the  right  or  duty"  of  Bamsey,  as 
clerk  and  master,  to  take  the  bond  of  Chase  &  Bowen  with 

good  and  sufficient  security  or  otherwise,  but  it  was  the  duty  of 
le  receiver. 

On  these  pleas  there  is  an  issue  of  fact. 

3d.  That  the  filing  the  bill  of  the  plaintiffs  against  Chase  & 
Bowen,  the  attachment  awarded,  and  the  appointing  the  re« 
eeiver,  the  order  requiring  the  bond  and  the  nnal  decree,  were 
&uU  and  void  for  want  of  jurisdiction  in  the  court  of  chancery, 
the  remedy  being  properly  at  law. 

4{h.  That  after  the  order  on  the  declaration  mentioned,  and 
before  the  surrender  of  the  property,  Bamsey  did  take  a  bond 
conditioned  as  required  by  me  order,  which  bond  was,  on  appli- 
cation of  Bevins,  Earle  &  Co.,  by  the  court,  ordered  to  be  sur* 
rendered,  and  was  accepted ;  and  under  it  they  have  recovered 
$2,000. 

5th.  Thatthe  defendants  do  not  owe  the  debt 

7th.  That  at  the  date  of  the  bond,  the  obligors  and  obligees 
were  citizens  of  Tennessee,  and  the  obligors  and  the  obUgee 
and  his  successors,  have  all  continued  to  be  citizens  of  Ten« 
nessee. 

8th.  That  at  the  time  of  the  cause  of  action  the  plaintiffs 
and  defendants  were  citizens  of  Tennessee. 

To  these  pleas  the  plaintiffs  demurred. 

To  the  6th  plea :  that  before  surrendering  the  property.  Bam* 
sey  took  bond  conditioned  as  required  bv  the  order ;  and  in  so 
doing,  and  judging  of  the  sufficiency  of  the  sureties,  he  acted 
bond  fide  in  the  exercise  of  his  best  jud^ent 

The  plaintiffs  replied,  that  Bamsey  did  not  take  bond  £rom 
Chase  &  Bowen  with  sufficient  surety,  as  was  his  duty. 

To  this  replication  the  defendants  demurred. 

The  court  overruled  the  demurrers  of  the  plaintifis,  and  sus- 
tained  the  demurrer  of  the  defendants  to  the  replication  to  the 
sixth  plea  and  to  the  declaration,  and  gave  judgment  for  the 
defendant  on  the  whole  record. 

VOL.  XV.  16 
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In  this  state  of  things,  the  record  was  biooght  up  to  this 
conrt 

It  was  argned  by  Mr.  DaviSy  for  the  plaintif&  in  enror,  and 
ik&.  LeCj  for  the  defendants,  with  whom  was  3lr.  OuUam. 

Mr.  Davisj  for  the  plaintifb  in  error,  contended  that,  nnder 
the  declaration,  they  conld  recover  on  one  of  the  two  following . 
propositions : 

1.  That  the  goods  attached  are  alleged  to  be  in  the  hands  of 
the  defendant  Ramsey,  in  his  character  of  clerk  and  master, 
according  to  the  legal  effect  of  the  declaration ;  and  that,  there- 
fore it  was  his  duty  to  take  good  bond  and  surety  before  snr^ 
rendering  the  goods.  Caruthers  and  Nicholson,  St  Tenn.  224, 
162,  165;  (Acts  1797,  a  22,  §  3;  1794,  c  1;  1833,  c  47); 
Waters  v.  Carroll,  9  Yerger,  102, 108, 110 ;  McNutt  v.  Livingston, 
7  Smedes  Sc  Marsh.  641. 

2.  That  if  the  legal  effect  of  the  declaration  be  to  charge  that 
the  goods  were  in  tiie  hands  of  Ramsey  as  receiver,  and  not  as 
derk  and  master,  then  that  it  was  his  duty,  as  derk  and  master, 
to  approve  the  bond  on  which  the  goods  were  ordered  to  be^ur- 
rendered  by  hint  as  receiver;  and  that,  having  approved  a  bad 
bond,  in  his  capacity  of  clerk  and  master,  he  is  liable  in  that 
character  for  the  consequences  of  such  approval — the  loss  fol- 
lowing from  the  surrender  of  the  goods  by  him  as  receiver,  on 
the  faith  of  the  bond  improperly  approved  by  him  as  clerk  and 
master. 

This  may  be  maintained  on  the  following  grounds : 
(a.)  The  declaration  distinctly  avers  that,  in  point  of  fact,  it 
was  the  duty  of  Ramsey,  as  clerk  and  master,  under  such  an 
order  as  that  for  the  surrender  of  the  goods,  on  bond  to  be  given, 
to  take  the  bond ;  and  tiiis  allegation  has  been  traversed,  and  an 
issue  of  fact  is  now  pending  on  it ;  and  under  this  it  wiU  be 
competent  for  the  plaintiff  to  show  such  to  have  been  his  duty : 
1st,  by  adducing  the  rules  of  conrt;  or,  2d,  showing  the  prac- 
tice and  course  of  the  court  in  like  cases.  United  States  v. 
MLcDaniel,  7  Pet  1;  United  States  v.  Fillebrown,  7  Id.  28; 
Duncan's  Heirs  v.  United  States,  7  Id.  436 ;  United  States  v. 
Arredondo,  6  Id.  714 ;  Minor  v.  Mechanics  Bank,  Alex.  1  Id. 
46 ;  Williams  v.  United  States,  1  How.  290. 

(6.)  K  is  clearly  a  part  of  the  duty  of  the  master  to  approve 
such  bonds.  The  bond  is  an  official  one,  to  be  filed  in  court, 
not  kept  by  the  receiver.  The  receiver  is  to  act  only  on  such  a 
bond  as  the  proper  officer  of  the  court  shall  have  approved.  It 
is  the  duty  of  the  receiver  not  to  surrender  the  property  till  such 
a  bond,  properly  approved,  be  filed*    The  order  does  not  give 
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the  receiver  the  right,  lior  throw  on  tiiem  the  duty  of  approving 
the  bond.  He  is  ordered  to  surrender  the  goods  when  such  a 
bond  is  given,  but  b  silent  as  to  tiie  person  by  whom  it  is  to  be 
taken  and  approved.  That  person  is,  plainly,  £rom  the  nature 
of  his  office,  the  clerk  and  master.  See  books  above  cited,  and 
1  Smith,  Ch.  Pr.  9. 

If  it  be  supposed  that  the  dedaiation  contemplates  only  one 
of  those  grounds  of  liability;  then, 

3.  The  question,  whether  Bamsey  be  charged  in  his  capacity 
of  clerk  and  master,  or  as  receiver,  cannot,  as  b  admitted  by  the 
brief  of  the  defendants  in  error,  be  now  the  subject  of  inquiry 
on  these  demurrers;  since  ^'thb  supposed  error  in  pleading  b 
brought  to  an  issue  of  fact,  which  b  still  undbposed  oV^ 

vTe  are,  therefore,  entitled  to  charge  Bamsey,  on  thb  dedaia* 
tion  and  at  thb  stage,  with  the  duty  of  taking  or  approving  the 
bond  as  clerk  and  master. 

4.  We  submit,  that  the  bond  of  the  clerk  and  master  b  as- 
signable, under  the  Tennessee  statutes.  Caruthers  and  Nichol- 
son, 162, 166 ;  Acts  1794,  c.  1 ;  and  1797,  c  22,  §  8. 

6.  That  the  assignment  here  b  not  a  copy  of  the  bond,  but 
the  bond  itself;  the  assignment  happening  to  be  indorsed  or 
written  on  a  copy  of  the  bond. 

6.  The  demurrer  to  the  3d  plea  must  be  sustained.  The 
plea  attempts  to  inquire  collaterally  into  the  regularilr  of  the 
proceedings  in  the  injunction  suit  It  does  not  rabe  the  ques- 
tion of  the  jurbdiction  of  the  tribunal;  but  whether  the  relief 
sought  were  properly  to  be  had  at  law  or  in  equity.  To  call  that 
a  question  of  jurisdiction,  in  order  to  open  the  case  to  collateral 
inquiry,  b  to  mbuse  leral  language. 

7.  The  plea  of  nil  debet  b  clearly  had  in  reply  to  breaches 
assigned  on  a  bond  with  collateral  condition.  Sneed  t;.  Wis- 
ter,  8  Wheat  690. 

10.  The  fourth  plea  contains  no  answer  to  the  declaxation  in 
substance ;  and  what  it  does  contain  b  badly  pleaded. 

The  gravamen  of  the  action  b  the  nefflect  to  take  any  bond, 
or  if  any  were  taken,  the  taking  of  insufficient  surety. 

This  plea  avers  the  taking  of  a  bond  which  it  sets  forth,  and 
80  far  it  b  good.  But  it  does  not  aver  the  sureties  to  have 
been  good  or  sufficient;  and,  therefore,  it  does  not  in  that  meet 
the  declaration. 

That  the  plaintiflEs  sued  on  the  bond,  does  not  show  it  to  have 
been  sufficient,  but  is,  perhaps,  the  best  way  of  proving  its  in- 
sufficiency. If  it  were  good  for  part,  and  not  all  of  the  decree, 
the  plaintiiis  were  entitled  to  have  it,  and  get  what  they  could, 
and  perhaps  bound  so  to  do ;  but  then  they  were  at  liberty  to 
sue  the  officer,  likewise,  for  his  neglect  in  approving  bad  sure- 


184  SUPBEME    COURT. 

BeyinB  et  al.  v.  Bamsej  et  al. 

ties,  or  smrendering  the  property  without  taking  ^ood  Bmetiea. 
It  was  no  case  of  election,  where  the  suing  on  me  bond  con* 
eluded  the  plaintif&'  right  to  indemnity  for  its  insufficiency. 

11.  If  the  replication  to  the  sixth  plea  be  perhaps  not  very 
formal,  it  is  as  good  as  the  plea ;  and  the  plea  itself  is  clearly 
bad  on  general  demurrer. 

The  plea  avers,  1st,  that,  taking  of  bond  with  sureties,  accord- 
ing to  the  order ;  and,  2d,  that  in  taking  bond,  Ramsey  acted 
bond  fide^  and  in  the  exercise  of  his  best  judgment.    But, 

1st.  To  meet  the  declaration,  the  defendant  was  obliged  to 
aver  the  taking  of  bond  as  a  performance  of  one  of  the  duties 
provided  for  in  the  bond  on  which  the  suit  was  brought ;  but  the 
bond  should  have  been  so  stated  or  pleaded  as  to  enable  the 
court  to  judge  of  its  conformity  to  the  order  of  law.  The  plea 
does  not  state  to  whom  it  was  payable,  to  whom  it  was  de- 
livered, what  were  its  terms ;  its  date,  its  condition,  who  were 
the  sureties,  nor  who  were  parties  to  it. 

2d.  Nor  does  the  plea  aver  that  the  sureties  were  sufficient  at 
the  date  of  the  bond ;  nor  that  they  were  believed  to  be  suffi- 
cient by  Ramsey;  nor  that  he  made  them  swear  as  to  their 
sufficiency.  It  merely  avers,  that  he  acted  bond  Jidcy  and  to  the 
best  of  his  judgment;  but  does  not  say  what  he  did,  nor  on 
what  he  judged,  nor  that  he  took  any  means  to  inform  his  judg- 
ment On  that  plea,  the  court  must  take  his  ideas  of  bona  fides 
and  his  judgment  as  conclusive.  Minor  v.  Mechanics  Bank, 
Alexandria,  1  Pet  46,  49,  71,  66;  4  Taunt  R.  34;  Wise  v. 
Wise,  2  Levinz,  162;  Steph.  PL  406;  1  Chitty,  PL  667,  673; 
1  B.  &  P.  638;  Co.  Lit  303,  b.;  Finlev  v.  Bochin,  3  G.  &  J. 
42,  61 ;  Hughes  v.  Sellers,  6  H.  &  J.  432 ;  Townsend  v.  Jemi- 
son,  7  How.  706, 722 ;  4  Q.  &  J.  396, 401 ;  McNutt  v.  Livingston, 
7  Smedes  &  Marsh.  641 ;  Mc  Alister  v.  Scrice,  7  Yerger,  277. 
278. 

But  the  replication  to  the  sixth  plea  may  well  be  considered 
as  a  traverse  of  one  of  the  two  material  allegations  of  the  plea ; 
for  the  plea  alleged  taking  bond,  without  stating  the  parties; 
and  the  replication  denies  the  taking  bond  with  the  proper  par- 
ties, as  well  as  the  taking  of  sufficient  surety. 

The  counsel  for  the  defendant  in  error  contended,  that  there 
is  no  rule  of  pleading  better  settled  than  that  a  demurrer 
reaches  the  first  error  in  pleading ;  and,  if  it  were  universal  in 
its  operation,  it  might  be  contended  for  successfully,  that  this 
declaration  shows  on  its  face  that  the  defendant  Ramsey  acted 
as  receiver  in  the  chancery  case  set  forth  in  the  declaration,  and 
as  such  was  not  liable,  in  his  official  character  of  derk,  but  in 
his  individual  capacity,  as  commissioner  of  the  court     See  9 
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Yerger,  1Q2.  There  are,  however,  some  exceptions  to  this  rule ; 
and  amongst  others  is  embraced  the  case  where  a  supposed 
error  in  the  pleading  is  brought  to  an  issue  of  fact,  which  is  still 
undetermined;  we  are  therefore  precluded,  perhaps,  from  the 
argument  of  the  point  just  suggested  in  this  stage  of  the  pro- 
ceedings. There  are  two  objections  to  the  declaration,  which 
are  brought  up  by  the  demmrrers,  either  of  which  are  fatal.  Ist 
The  bond  of  a  chancery  court  clerk  is  not  made  assignable  by 
the  statutes  of  Tennessee ;  and,  2dly.  K  it  is,  the  assignment 
must  be  made  of  the  original  bond,  and  not  of  a  certified  copy. 
It  will  be  seen,  by  reference  to  the  act  of  1794,  (see  Nich.  oc 
Car.  pages  155, 147,)  that  the  bonds  of  the  Circuit  and  County 
Court  clerks  are  both  made  payable  to  the  governor,  and  assign* 
able  in  ceises  of  default ;  but  the  act  of  1797,  (see  Nich.  &  Car. 
162,)  which  requires  a  bond  firom  the  Chancery  Court  clerk, 
does  not  make  it  assignable,  and  it  remains  as  at  common  law. 
In  confirmation  of  this  view  of  the  case,  the  court  is  referred  to 
the  case  in  9  Yerg.  p.  102,  where  the  suit  was  instituted  in  the 
name  of  the  governor.  Certainly,  there  is  no  statute  in  Ten* 
nessee  authorizing  the  assignment  of  a  copy  of  a  bond,  as  set 
forth  in  this  declaration.  It  is  true  that  profert  may,  by  the 
statutes,  be  made  of  a  copy,  as  the  original  remains  in  the  office, 
but  the  assimment  must  be  of  the  original  bond. 

The  fourm  plea  of  the  defendants  was  a  good  and  sufficient 
answer  to  the  declaration,  for  several  reasons.  The  law  of 
Tennessee  does  not  impose  upon  clerks  and  masters  in  chan- 
cery, in  express  terms,  the  duty  of  requiring  bonds  in  cases  of 
the  dissolution  of  injunctions  or  judging  of  the  sufficiency  of 
the  sureties  thereto ;  the  obligation  arises  simply  firom  the  order 
or  interlocutory  decree  delegating  him  to  this  power  by  the 
court  It  is  exactly  on  a  footing  with  any  other  requisition 
made  upon  him  by  the  chancellor  in  any  cause,  such  as  selling 
property,  taking  testimony,  &c.;  he  is  bound  to  perform  the 
duty  and  make  report  thereof,  and  if  no  exceptions  are  filed  by 
the  parties,  they  are  absolutely  concluded,  unless  in  cases  of 
firauo.  It  would  be  hard  indeed,  if,  after  two  years  firom  the  exe- 
cution of  an  interlocutory  decree,  a  clerk  could  be  rendered  lia- 
ble for  its  faulty  performance,  when,  perhaps,  both  the  means 
of  rectifying  his  eiror  or  disproving  it  would  have  passed  away 
forever.  The  power  is  delegated  by  the  court  to  its  officer,  and 
when  he  performs  the  duty  and  makes  report  of  his  action,  and 
it  is  confirmed,  the  rights  of  the  parties  are  fixed,  and  neither  of 
them  can  go  behind  me  decree,  unless  some  fraud  should  inter- 
vene. 

If  we  should  be  mistaken  in  this  view  of  the  case,  certainly 
the  surrender  of  the  bond  to  the  complainants,  aft»  the  obten- 
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tion  of  their  decree,  their  institution  of  a  soit  upon  it,  and  ob* 
taining  judgment,  execution,  and  part  satisfaction  of  their  debt^ 
do  constitute  an  election  of  their  remedy,  and  a  confirmation  of 
the  act  of  the  clerk,  which  would  estop  them  firom  suing  him  for 
neglect  of  duty.  This  question  has  been  expressly  decided  in 
New  York,  (see  1  Comstock,  p.  433) ;  and  that,  too,  not  in  a 
case  where  there  was  a  faulty  performance  of  duty  on  the  part 
of  the  clerk,  but  where  he  had  clearly  exceeded  his  powers,  and 
committed  an  illegal  act.  It  is  in  consonance,  too,  with  the 
general  rules  adopted  by  the  courts  in  regard  to  the  responsi- 
bility of  other  public  officers.  If  a  sheriff  on  the  execution  of 
bailable  process,  should  take  the  notes  or  property  of  the  de* 
fendant  in  the  process,  and  discharge  him  out  of  custodVi 
although  the  discharge  is  illegal,  and  renders  the  sheriff  liable 
for  escape^  yet,  if  the  plaintiff  accept  the  notes  or  property,  he 
is  foreclosed  firom  his  remedy  against  the  sheriff  See  2  B.  & 
P.  151;  6  Cow.  466;  and  4  Oampb.  46.  The  bond  of  the 
defendants,  in  the  chancery  case,  was  made  payable  to  the  com- 
plainants, and  they,  by  their  acceptance  of  it,  and  recovery  of 
judgment,  have  converted  it  into  a  security  of  a  higher  charao* 
ter,  and  made  it  their  own ;  thus  disabling  the  defendant  Ram- 
sey from  pursuing  any  recourse  he  might  have  had  on  the  pro- 
perty originally  attached,  or  the  parties  to  the  bond. 

It  may  be  urged,  in  answer  to  the  authorities  adduced,  that 
they  were  cases  of  an  illegal  exercise  of  authority  by  public  offi- 
cers, and  that  these  acts  must  be  disavowed  in  toto  by  the  par- 
ties interested,  or  their  acceptance  would  conclude  tnem ;  but 
in  the  case  now  at  issue,  the  act  of  the  derk  was  primd  fctcie 
leged,  and  the  only  mode  of  testing  the  insufficiency  of  the 
bond  was  by  pursuing  the  obligors  to  insolvency*  It  will  be 
seen,  by  reference  to  the  cases  themselves,  that  it  was  admitted 
by  the  counsel,  that  acts  of  omission  could  be  cured  by  affirm- 
ance; and  the  only  dispute  there  was,  whether  the  same  rule 
should  be  applied  to  cases  of  illegal  exercise  of  powers,  and  the 
admission  is  true  on  principle.  If  the  clerk  is  liable  here  at  all, 
it  must  be  on  the  ground  that  the  bond  was  defective  at  the 
time  of  its  reception ;  the  complainants  in  the  chancery  suit, 
then,  had  the  right  of  exception ;  if  they  did  not  except,  and 
any  right  of  action  still  remained  to  them,  it  must  have  been 
perfected  on  the  obtention  of  their  decree,  and  that  was  the 
period  for  their  election. 

The  demurrer  to  the  sixth  plea  was  not  sustainable,  and  pro- 
perly overruled ;  the  plea  was  a  full  answer  to  the  declaration, 
and  should  have  been  negatived.  The  derk  of  the  court,  whe- 
ther acting  tninisteriaUy  or  judidally  in  the  reception  of  the 
bond,  was  not  an  insurer ;  he  was  only  bound  to  act  bond  fidt 
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and  with  reasonable  discretion.    See  7  Smedes  &  M.  64l ;  7 
Yerg,  276. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  defendant,  William  B.  A.  Ramsey,  and  his  sureties,  were 
sued  on  an  official  bond  given  by  Ramsey  as  clerk  of  the  Chan- 
eery  Court  held  at  Knox^e,  Tennessee.  The  condition  of  the 
bond  declares  that  the  clerk  shall  ^  truly  and  honestly  keep  the 
records  of  said  court,  and  discharge  the  duties  of  said  office,  ac- 
cording to  law ;"  and  the  declaration  alleges  that  said  Ramsey 
did  not  truly  and  lawfully  discharge  the  duties  of  his  office,  in 
this,  that  Bevins,  Earle  &  Co.  filed  their  bill  in  equity  in  the 
Chancery  Court  at  Knoxville  against  Chase  &  Bowen,  and 
that  certain  goods  of  theirs  were  attached,  and  put  into  the  hands 
of  said  Ramsey,  as  receiver ;  and  that  by  an  order  of  court  the 
injunction  was  dissolved,  and  the  receiver,  Ramsey,  was  direct- 
ed to  surrender  the  goods  to  Chase  &  Bowen,  ''upon  their 
entering  into  bond  with  security  to  abide  by  and  perform  the 
judgment  and  decree  of  the  court  upon  final  hearing  of  the  causci 
if  made  against  them ; "  and  that  by  virtue  of  the  order  it  be- 
came the  duty  of  Ramsey,  as  clerk  and  master  of  said  court,  to 
take  a  bond  as  above  prescribed.  Nevertheless,  he  did  not 
take  from  Chase  &  Bowen  their  bond,  with  sufficient  sureties 
thereto,  but,  on  the  contrary,  he  took  certain  sureties,  (five  in 
number,)  who  were  wholly  insufficient  to  perform  the  decree  of 
the  court,  and  on  said  insufficient  bond  and  security  surrendered 
the  ^oods  to  Chase  &  Bowen ;  and  that  afterwards,  on  a  final 
hearmg,  a  decree  was  rendered  against  Chase  &  Bowen  in  favor 
of  Bevins,  Earle  &  Co.,  for  the  sum  of  $6,303.64,  with  interest 
thereon,  which  remained  unpaid. 

The  second  and  third  breaches  aver  that  Ramsey  surrendered 
the  goods  without  taking  any  bond,  "  with  good  and  sufficient 
sureties,"  from  Chase  &  Bowen ;  and. 

The  fourth  breach  avers,  that  no  bond  whatever  was  taken 
from  Chase  &  Bowen,  on  the  delivery  of  the  goods  to  them. 

The  defendant  relied  on  several  pleas  in  defence,  only  two  of 
which,  the  fourth  and  sixth,  it  is  deemed  necessary  to  notice. 
The  fourth  plea  sets  out  the  order  dissolving  the  injunction,  and 
the  bond  taken  by  Ramsey  from  Chase  &  Bowen,  and  their 
five  sureties,  and  avers  that,  after  the  final  decree  was  made 
against  Cheise  &  Bowen,  the  bond  was,  on  the  application  of 
Bevins,  Earle  &  Co.,  by  order  of  the  court,  surrendered  to  them 
by  the  clerk  and  master,  and  was  accepted  by  them ;  and  under 
and  by  virtue  of  said  bond,  Bevins,  Earle  &  Co.  have  demanded 
and  brought  suit  against  and  received  of  the  sureties  in  said 
bond  large,  sums  of  money ;  to  wit,  two  thousand  dollars,  part 
and  parcel  of  the  penalty  and  condition  of  said  bond ;  and 
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which  were  demanded,  and  received  on,  and  in  discharge  of, 
said  bond. 

The  sixth  plea  avers  that  the  bond  taken  bv  Ramsey,  as  clerk 
and  master,  was  for  ten  thousand  dollars,  and  was  in  due  form ; 
and  that  in  judging  as  to  the  sufficiency  of  the  sureties,  and  in 
surrendering  the  property,  said  Ramsey  acted  bond  fide^  and  in 
the  exercise  of  his  best  jud^ent. 

To  this  plea  the  plaintifte  replied,  reaffirming  that  said  Ram- 
sey had  not  taken  bond  with  good  and  sufficient  security,  as 
was  his  duty ;  and  to  the  replication  there  was  a  demurrer. 

As  the  declaration  did  not  charge  the  clerk  with  bad  faitii, 
and  the  presumption  of  good  faith  being  ^winu^/octe  in  his  favor, 
from  the  face  of  the  bond,  taken  by  him,  neither  the  plea  or  re- 
plication eould  be  of  any  force,  because  in  their  legal  effect  they 
are  the  same  as  that  of  the  declaration ;  and  so  the  court  below 
held,  and,  going  back  to  the  declaration,  declared  it  bad ;  and 
secondly,  overruled  the  demurrer  to  the  defendant's  fourth  plea. 
The  plaintifis  were  offered  the  liberty  to  amend  their  declaration 
and  pleadings,  but  this  they  declined  doing,  and  final  judgment 
was  rendered  against  them.  Whether  it  was  necessary  to  aver  in 
the  declaration  that  insufficient  security  was  taken  wittingly  and 
knowingly,  and  consequently  in  bad  faith,  we  do  not  propose  to 
discuss,  as  it  is  a  question  more  appropriately  belonging  to  the 
State  courts  than  to  this  court  But  as  judgment  was  given 
against  the  plaintiffs  on  the  fourth  plea,  and  as  that  judgment  is 
conclusive,  if  the  plea  is  good,  we  will  consider  that  plea.  The 
demurrer  admits  that  Bevins,  Earle  &  Co.  obtained  the  bond 
of  Chase  &  Bowen  and  their  sureties;  that  they  sued  the  sure- 
ties on  it,  and  received  of  them  two  thousand  dollars,  part  of 
the  penalty ;  and  which  sum  was  received  in  discharge  of  the 
bond ;  whether  the  money  was  obtained  by  judgment  or  com- 
promise, does  not  appear,  nor  is  it  material. 

Chase  &  Bowen  were  principals  to  Ramsey,  if  he  was  in 
default  for  neglect  of  official  dul^ ;  and  so  were  the  sureties  to 
the  bond  responsible  to  him  should  he  be  compelled  to  pay  in 
their  stead.  The  clerk  was  the  last  and  most  favored  surety,  and 
if  forced  to  pay  the  debt,  he  was  entitled  to  all  the  securities 
Bevins,  Earle  &  Co.  had,  to  remunerate  his  loss ;  and,  in  such 
event,  he  would  have  been  entitled  to  the  bond  on  Chase  & 
Bowen,  and  their  sureties.  And  in  the  next  place,  it  is  mani- 
fest, that  Ramsey  cannot  be  in  a  worse  situation  than  if  he  had 
been  a  psirty  to  the  bond,  in  common  with  the  other  sureties; 
and  in  such  case,  it  must  be  admitted  that  he  would  stand  dis- 
oharged. 

We  concur  with  the  Circuit  Court  that  the  fourth  plea  was  a 
good  defence,  and  order  the  judgment  to  be  affirmed. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  Circuit  Court  of  the  United  States,  for  the  district  of 
East  Tennessee,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed  with  costs. 


Thomas  C.  Rockhill,  Wadb  T.  Smith,  and  William  P.  Rock- 
hill,  Plaintiffs,  v.  Robert  Hanna,  Asa  B.  Strong,  Ed- 
ward Heizer,  Aaron  Aldridoe,  Robert  B.  Hanna,  David 
Shields,  Thobias  Johnson,  Jeremiah  Johnson,  and  George 
Bruce. 

Three  jadgmentfl  were  entered  u])  against «  debtor  on  the  same  day. 

One  of  the  creditors  issued  a  capiat  ad  taiUfaeiendum  in  February,  and  the  other  two 

issued  writs  of  fieri  faudaa  upon  the  same  day,  in  the  ensuing  month  of  March. 
Under  the  ca.  m.  the  defendant  was  taken  and  imprisoned,  until  discharged  by  due 

process  of  kiw.   The  plaintiff  then  obtained  leave  to  issue  %fi.fa,^  which  was  leried 

upon  the  same  land  previously  levied  upon.    The  marshal  sold  the  property  under 

all  the  writs. 
The  executions  of  the  first  ^./i.  creditors  are  entitled  to  be  first  sadsfied  out  of  the 

proceeds  of  sale. 
Each  creditor  having  elected  a  different  remedy,  is  entitled  to  a  precedence  in  that 

which  he  has  elected. 
Besides,  the  ca.  to,  creditor,  by  imprisoning  the  debtor,  postponed  his  lien,  because  it 

may  happen,  under  certain  circumstances,  that  the  judgment  is  forever  eztin- 

fnished.    If  these  do  not  happen,  his  lien  is  not  restored  as  against  creditors  who 
ave  obtained  a  precedence  during  such  suspension. 

This  case  was  bronght  up  from  the  Circnit  Court  of  the 
United  States  for  the  District  of  Indiana,  upon  a  certificate  of 
division  in  opinion  between  the  judges  thereof. 

The  facts  in  the  case  are  succinctly  stated  in  the  opinion  of 
the  court,  and  also  the  questions  certified. 

It  was  submitted,  on  the  part  of  the  plaintiffs,  by  Mr.  Thomp- 
son^  upon  a  printed  brief  by  Mr.  Morrison  and  Mr.  Mayor, 
and  submitted  on  the  part  of  the  defendants,  upon  a  printed 
brief,  by  Mr.  0.  K  Smith. 

Mr.  Thompson^  for  plaintiffs. 

We  shall  in  the  outset  assume,  that  the  following  princij^les 
must  be  earned  into  an  examination  of  this  case,  and  that  with« 
out  a  recognition  of  which,  the  questions  submitted  cannot  be 
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intelligently  and  correctly  determined.  It  is,  perhaps,  super- 
fluous to  say,  that  these  principles  are  only  a  reiteration  of  the 
long-established  and  uniform  decisions  of  this  court,  viz. 

Ist  If  the  State  of  Indiana  has  a  statute  declaring  and  defin* 
ing  judgment  liens  on  real  estate,  this  court  will  give  full  effect 
to  such  statute. 

2d  If  the  supreme  judicial  tribunal  of  the  State  has  given 
construction  to  the  statute,  this  court  will  follow  that  construc- 
tion. 

The  transcript  shows  that  in  the  court  below  there  were 
three  several  judgments  rendered  on  the  same  day,  against  the 
same  defendant,  but  in  favor  of  different  plaintiflB,  one  of  which 
was  in  favor  of  our  clients,  Rockhill,  Smith  &  Rockhill ;  that  the 
marshal  sold  real  estate  of  the  execution  defendant,  under  exe* 
cutions  issued  upon  all  three  judgments,  offering  to  each  set  of 
plaintifib  a  portion  of  the  avails,  according  to  the  amount  of 
their  respective  judgments ;  that  Rockhill,  Smith  &  Rockhilli 
the  plaintiffs,  rejected  such  apportionment,  claiming  the  whole 
avails  of  the  sale  as  their  legsu  right,  and  that  for  refusing  to 
pay  over  the  whole,  the  plaintiffs  instituted  this  suit  against  the 
marshal  and  his  sureties  on  their  bond. 

We  state  the  case  thus  briefly  to  call  the  special  attention  of 
the  court  to  the  two  propositions  above  stated ;  and  we  insist 
that  the  questions  submitted  naturally  and  necessarily  suggest 
the  inquiry,  as  a  first  principle  to  be  ascertained,  has  the  State 
of  Indiana  a  law  on  the  subject  of  judgment  liens  ? 

^^JudCTfients  in  the  Circuit  and  Supreme  Courts  of  this 
State  shall  have  the  operation  of,  and  snail  be  liens  upon  the 
real  estate  of  the  person  or  persons  against  whom  such  judg- 
ments may  be  rendered,  from  the  day  of  the  rendition  thereot*' 
Revised  Statutes  of  Indiana,  1838,  page  306,  §  22.  The  revised 
Statutes  of  1843,  page  454,  are  to  the  same  effect 

We  do  not  insist  tiiat  the  literal  reading  of  the  statute  above 
cited,  determines  the  questions  submitted,  in  our  favor ;  neither 
does  it  determine  any  thing  against  us.  As  to  judgments  of 
the  same  date,  it  is  altogether  silent  It  neither  in  terms  asserts 
the  principle  for  which  we  contend,  that  priority  should  be  ac- 
corded to  the  most  vigilant  creditor,  nor  the  principle  assumed 
and  acted  upon  by  the  marshal,  when  he  undertook  to  appor- 
tion the  avails  of  the  sale  among  the  several  creditors.  They 
both  rest  upon  the  same  foundation  —  a  construction  of  the 
statute. 

We  proceed  to  show  that  the  Supreme  Court  of  Indiana  has 
given  tiie  statute  a  construction  that,  if  followed  by  this  court, 
mnst  determine  the  questions  submitted,  in  favor  of  the  plain* 
tiffs.  The  case  of  Michaels  t;.  Boyd,  and  others,  Indiana  Rep» 
100,  while  it  recognizes  the  doctrine  tiiat  judgments  rendered  at 
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the  same  time,  have,  under  the  statate,  no  priority  of  lien  over 
each  other,  it  yet  decides  that  the  creditor  whose  execution  is 
first  issued  and  levied,  gains  priority,  as  the  most  vigilant  cre- 
ditor. 

If  any  thing  were  required  to  add  weight  to  the  opinion,  we 
might  suggest  that  it  was  pronounced  by  Judge  Blackford, 
whose  reputation  as  a  jurist,  we  suppose,  is  not  entirely  un- 
known to  this  court  It  will  be  also  noticed  that  the  decision  is 
sustained  by  the  cases  of  Adrams  v.  Dyer,  8  Johns«  347; 
Waterman  v.  Haskin,  11  Johns;  228,  and  1  Howard's  Miss. 
Sep.  39. 

It  was  argued  below,  that  the  decision  of  the  Supreme  Court 
of  Indiana  could  not  be  considered  a  judicial  construction  of 
the  local  law  of  Indiana,  on  the  subject  of  judgment  liens.  We 
suppose  the  argument  will  be  pressed  in  this  court  We  cannot, 
however,  believe  it  will  find  any  favor  here.  The  very  second 
paragraph  in  Judge  Blackford's  opinion,  cites  the  statute,  by 
book  and  page,  and  his  whole  reasoning  is  in  direct  reference  to 
the  statute.  The  statute  is  the  basis,  tibe  gubstrahim  of  the  de« 
dsion. 

We  trust  we  shall  not  be  considered  guilty  of  the  slightest 
disrespect,  or  as  transgressing  any  rule  of  propriety,  by  alluding 
to  the  circumstance  that  at  one  important  conjuncture  of  this 
ease,  his  Honor  Judge  McLean  allowed  his  judgment  to  be 
controlled  by  the  same  authorities  cited  by  Judge  lilackford  in 
his  opinion,  which,  by  the  by,  was  previous  to  the  decision  in 
Indiana.  Judge  McLean  then  ruled,  that  by  our  superior  vigi- 
lance in  taking  out  execution,  levying,  and  selling,  we  had 
gained  such  a  priority  as  entitled  us  to  the  whole  of  the  pro* 
ceeds  of 'the  ssde.  Afterwards,  however,  and  after  the  second 
sale,  (the  first  having  been  set  aside  by  the  court  on  the  appli- 
cation of  the  attorneys  for  the  other  execution  plaintiffs,)  the 
learned  judge,  on  the  authority  pf  the  opinion  of  Chief  Justice 
Marshall,  in  Rankin  &  SchatzeU  v.  Scott,  12  Wheat  577,  had 
his  former  opinion  shaken. 

We  therefore  propose  to  show  that  the  case  in  12  Wheat  is 
not  applicable  to  the  case  before  the  court 

Firstly.  The  judgments  in  that  case  were  of  different  dates, 
and  the  court  below  had  determined  a  priority  in  favor  of  the 
younger  judgment,  to  the  exclusion  of  the  older  one.  The  Dis- 
trict Court  of  Missouri  had  decided  that  a  sale  by  a  sheriff,  un- 
der a  second  judgment,  but  first  execution,  divested  the  lien  of 
a  first  judgment  The  decision  was  properly  reversed ;  but  the 
learned  and  able  jud^,  in'his  opinion,  never  once  alluded  to  the 
case  of  judgments  of  the  same  date.  That  was  a  question  not 
before  the  court '  The  question  was  one  between  prior  and 
subsequent  judgment  liens. 
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We  are  aware  that  the  argament  of  the  judge  is  said  to  be 
against  us,  but  we  cannot  perceive  it  to  be  so.  The  opinion 
suggests  an  analogy  between  a  statutory  lien  and  a  mortgage 
lien,  as  regards  their  similar  binding  effect  This  we  a£niti 
The  lien  created  by  a  prior  judgment  in  reference  to  a  subse- 
quent one,  is  very  similar  to  that  of  a  prior  mortgage,  duly  re- 
corded, in  reference  to  a  subsequent  mortgage;  and  we  feel 
that  we  can  admit,  without  endangering  our  position,  that  in 
both  the  case  of  a  judgment  and  a.  mortgage,  the  prior  lien  is 
entitled  to  prior  satisfaction.  The  opinion,  however,  concedes, 
that  even  a  prior  lien  mi^ht  be  displaced  by  some  act  of  the 
party  holding  it ;  though  it  is  said  ^'  the  single  circumstance  of 
not  proceeding  on  it,  till  a  subsequent  lien  has  been  obtained 
and  carried  into  execution,  has  never  been  considered  such  an 
act"  Our  case  shows  not  only  delay  on  the  part  of  our  adver- 
saries, but  delay  for  a  consideration. 

If,  however,  more  is  sought  to  be  made  of  the  analogy  of  the 
learned  judge  on  the  subject  of  the  two  kinds  of  lien  than  we 
concede,  we  shall  insist,  not  only  that  the  case  itself  is  not  in 
point,  but  that  there  is  a  substantial  dissimilarity  between 
them.  It  was  said,  we  believe,  by  Lord  Mansfield,  that  there  is 
nothing  so  apt  to  mislead  as  a  simile ;  and  the  remark  will 
certaimy  hold  true  in  regard  to  the  parallel  supposed  to  exist 
between  a  judgment  lien  and  a  mortgage  lien.  While  a  judg- 
ment lien  is  general,  a  mortgage  lien  is  specific  A  judgment 
creditor  acquires  no  distinct  or  independent  interest  in  the 
estate  of  his  debtor.  A  mortgagee  has  such  an  interest  in  the 
particular  thing  mortgaged.  He  may  take  possession;  he  may 
eject  the  mortgagor. 

It  will  be  noticed  that  the  opinion  under  review,  like  that  of 
Judge  Blackford,  assumes  to  give  construction  to  a  local  sta* 
tute,  on  the  subject  of  judgment  liens.  The  opinion  commences 
by  quoting  the  statute  of  Mbsouri,  as  Judge  Blackford's  does 
that  of  Indiana.  The  Mbsouri  statute  hac^  however,  received 
no  judicial  construction.  This  court  had,  therefore,  full  author* 
ity  to  construe  it  The  Indiana  statute  had  received  a  con- 
skuction  which,  right  or  wrong,  this  court,  according  to  its 
own  admission,  is  bound  to  follow. 

Secondly.  We  consider  that,  in  perfect  consistency  with  the 
most  exalted  estimate  of  the  ability  of  the  eminent  Judge  who 
delivered  the  opinion  in  12  Wheat,  we  have  the  right  to  sup- 
pose that,  had  the  Supreme  Court  of  Missouri  given  her  statute 
the  construction  that  the  District  Court  did,  he  would  have  felt 
constrained  to  follow  it,  erroneous  as  he  deemed  it  to  be.  This 
supposition  we  feel  authorized  to  cherish,  by  the  uniform  deci- 
sions of  this  court  on  the  subject  of  the  adjudication  of  the 
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State  courts  on  their  local  statutes.  The  authorities  on  this 
subject  are  so  numerous  and  so  dear^  and  must  be  so  familiar 
to  this  court,  that  an  array  of  them  might  be  considered  uncalled 
for.  We  hope,  however,  to  be  excused  for  refening  to  a  few  of 
ihem. 

In  the  case  of  Shelby  v.  Guy,  11  Wheat  367,  the  court  holds 
the  following  language :  —  "  That  the  statute  law  of  the  States 
must  furnish  the  rule  of  decision  to  this  court,  as  far  as  they 
comport  with  the  Constitution  of  the  United  States,  in  all  cases 
arising  within  the  respective  States,  is  a  position  that  no  one 
doubts.  Nor  is  it  questionable,  that  a  fixed  and  received  con* 
stniction  of  their  respective  statute  laws  in  their  own  courts, 
makes,  in  fact,  a  part  of  the  statute  law  of  the  country,  however 
we  may  doubt  the  propriety  of  that  construction." 

^In  construing  local  statutes  respectinff  real  property^  the 
courts  are  governed  by  the  decisions  of  uie  State  tribunals." 
6  Wheat  119. 

^  Where  the  question  upon  the  construction  of  the  statute  of 
the  State,  relative  to  real  property,  has  been  settled  by  any 
judicial  decision  in  the  State  where  the  land  lies,  the  Supreme 
Court,  upon  the  uniform  principle  adopted  by  it,  would  recog- 
nize that  decision  as  a  part  of  the  local  law."  Gardner  v. 
Collins  et  aL  2  Pet  58. 

We  only  add  a  few  quotations  firom  the  case  of  Green  t;. 
Neal,  6  Pet.  291 — a  case  in  which  this  court,  in  following 
a  then  recent  decision  of  the  State  court,  overruled  its  former 
construction  of  a  local  law,  on  the  sole  grotmd  that  the  State 
court  had  changed  its  construction. 

Mr.  SmUhj  for  defendants. 

1.  Did  the  plaintifis  obtain  a  preference  by  the  issue  and  levy 
of  the  first  execution ?  Certainly  not;  that  execution  was  a  ca» 
sa*j  and  the  levy  was  on  the  body,  not  the  lands. 

2.  Did  the  plaintifis  obtain  a  preference  by  the  first  sale  of 
the  lands,  and  the  order  of  the  court,  to  appropriate  the  pro- 
ceeds to  Iheir  execution  to  its  amount?  Certainly  not ;  because 
the  sale  and  the  order  were  set  aside  by  the  court,  and  stood  as 
if  they  had  hot  been  made. 

3.  Did  the  plaintifis  obtain  a  preference,  by  the  order  of  the 
court,  for  the  issue  of  the  vend.  ex.  on  which  the  lands  were 
sold  ?  Certainly  not.  As  the  clerk  had  full  power  to  issue  all 
the  writs,  without  any  order  of  court,  as  is  the  uniform  practice, 
and  all  the  writs  were  issued  by  the  clerk  on  the  same  day, 
placed  in  the  hands  of  the  marshal  at  the  same  time,  and  the 
property  advertised  and  sold  under  all  the  writs  by  the  marshal 
at  the  same  time. 
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4.  Did  the  plaintiffs  obtain  a  preference,  by  the  delay  of*  the 
other  judgment  plaintiffs,  to  issue  their  writs  of  vend.  ex.  on  their 
levy  ?  Clearly  not  See  4  McLean,  554 ;  Bankins  v.  Scott,  12 
Wheaton,  177. 

5.  The  original  general  liens  being  equal,  did  the  issuing  and 
service  of  the  ca,  schj  and  imprisonment  of  Allen  by  the  plaintiffs, 
suspend  or  displace  the  lien  of  their  judgment,  so  as  to  ^ve  the 
other  judgments  a  priority  of  lien  on  his  real  estate  ?  We  con- 
tend that  they  did,  and  rely  upon  the  following  authorities: 
Tayloe  v.  Thompson,  5  Peters,  358 ;  Bigalow  v.  Cooper,  1  Cow- 
en,  56 ;  Banson  t;.  Keys,  9  Cowen,  128 ;  Sunderland  v.  Loder,  5 
Wendell,  58. 

6.  Did  the  issue  of  the  writs  of  fieri  facias  by  the  other 
plaintiffs  on  their  judgments,  and  their  levy  on  the  lands  in 
controversy,  pending  the  imprisonment  of  the  defendant  in  ex- 
ecution on  tne  co.  so,,  give  to  the  judgments,  executions,  and 
levy  a  special  lien  on  the  lands  levied  upon,  and  a  preference 
for  the  whole  proceeds,  to  the  amount  of  their  judgments  ?  So 
we  contend,  and  rely  upon  the  following  authorities  to  sustain 
the  position:  Adrams  f;.  Dyer,  8  Johns.  347;  Waterman  v. 
Haskins,  11  Johns.  228 ;  Burney  t;.  Boyett,  1  Howard,  Miss.  IL 
39 ;  Michaels  t;.  Boyd  and  others,  Smitii's  Indiana  B.  100. 

Mr.  Justice  GBIER  delivered  the  opinion  of  the  court 
This  case  comes  before  us  on  a  certificate  of  division  of 
opinion  between  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.  It  is  an  action  on  the  official 
bond  of  the  marshal,  and  the  questions  certified  arise  on  tiie  fol- 
lowing facts:  Rockhill  &  Co.,  the  plaintiffs  in  this  issue, 
and  Price  &  Co.,  and  Siter  &  Co.  had  each  entered  up 
judgments  on  the  same  day,  (19th  November,  1838,)  against 
John  Allen. 

On  5th  of  March,  1839,  Price  and  Siter  issued  fi.  fas  which 
were  levied  on  the  lands  of  Allen.  On  the  7th  of  February, 
1839,  plaintiffs  issued  a  ca.  sa.^  on  which  the  defendant,  Allen, 
was  anrested  and  imprisoned  till  the  passage  of  the  act  of 
General  Assembly  of  Indiana,  of  13th  of  January,  1842,  to 
abolish  imprisonment  for  debt ;  by  virtue  whereof  he  was  re* 
leased,  on  the  ground  that  this  act  had  been  adopted  by  act 
of  Congress.  The  plaintiff  afterwards,  in  March,  1844,  on 
affidavit  and  proof  of  the  defendant's  discharge  by  force  of 
the  insolvent  law,  had  leave  of  the  court  to  issue  a  fLfa.  which 
was  levied  on  the  same  land  previously  seized  in  March,  1839, 
on  the  executions  issued  on  the  other  judgments;  and  the 
marshal  was  proceeding  to  sell,  when  writs  of  vend.  eo^.  on 
these  judgments  were  put  in  his  hands.     A  sale  was  made, 
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but  afterwards  set  aside  by  the  court  In  May,  1844,  writs  of 
vend.  exp.  on  all  three  of  the  judgments  were  put  into  the  hands 
of  the  marshal — on  these,  the  property  of  Allen  was  sold, 
the  money  raised  being  insufficient  to  pay  all  the  judgments. 
Plaintiff  (Rockhill)  claimed  that  the  money  should  be  applied 
first  to  the  satisfaction  of  his  judgment;  Pnce  and  Siter  claim- 
ed that  it  should  be  applied  to  satisfy  their  judgments  first 
Whereupon  the  court  certified  a  division  of  opinion  on  the 
following  questions: 

"  1st  Whether  or  not  the  plaintifis  in  this  suit  are  entitled 
to  more  than  their  distributive  share  of  the  proceeds  of  the  sale. 

2d.  Whether  they  are  not  entitled  to  the  whole  proceeds,  to 
the  extent  of  what  is  justly  due  on  their  judgment 

3d.  Or  whether  the  executions  first  levied  are  not  entitled  to 
the  whole  proceeds  of  the  sale. 

4th.  Or  whether  there  can  be  any  preference  recognized  by 
reason  of  superior  diligence,  the  judgments  being  of  equal  dates, 
and  not  impeached." 

In  the  State  of  Indiana,  judgments  are  liens  upon  ^  the 
real  estate  of  the  persons  against  whom  such  judgments  may 
be  rendered,  firom  the  day  of  the  rendition  thereof."  As  the 
statute  provides  for  no  fifactions  of  a  day,  it  follows  that  all 
judgments  entered  on  the  same  day  have  equal  rights,  and  one 
Cannot  claim  priority  over  the  other.  In  England,  when  several 
judgments  are  entered  to  the  same  term,  (and  by  fiction  of  law, 
the  term  consists  of  but  one  day,)  the  judgment  creditor,  who 
first  extends  the  land  by  elegU^  is  thereby  entitied  to  be  first 
satisfied  out  of  it  The  case  would  be  much  stronger,  too,  in 
favor  of  the  first  elegit^  if  one  of  three  judgments  had  levied  a 
fi.  fa.  on  the  goods  and  chattels  of  the  defendant,  the  second 
taken  his  body  on  a  co.  ^o.,  and  the  third  laid  his  elegit 
on  his  land.  For  each  one,  having  elected  a  different  remedy, 
would  be  entitled  to  a  precedence  m  that  which  he  has  elected. 
This  principle  of  the  common  law  has  been  adopted  by  the 
courts  of  New  York,  as  is  seen  in  the  cases  of  Adams  v.  Dyer, 
8  Johns.  350,  and  Waterman  v.  Haskins,  11  Johns.  228 ;  and 
also  by  the  Supreme  Court  of  Indiana,  in  Marshal  v.  Boyd  and 
others,  where  it  is  said,  the  mere  delivery  of  an  execution,  as 
in  case  of  personal  property,  will  not  give  a  priority,  but  the 
execution  nrst  begun  to  be  executed,  shall  be  entitied  to 
priority. 

The  application  of  these  principles  to  the  present  case  would 
give  the  preference  to  the  judgments  of  Siter  and  Price,  which 
were  levied  on  the  land  five  years  before  the  plaintiff^s  levy  on 
the  same.  An  execution  levied  on  land,  is  begun  to  be  ex- 
ecuted, and  is  an  election  of  the  remedy  by  sale  of  it;  and 
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the  mere  delay  of  the  sale,  if  not  firaudulent,  injures  no  one  and 
cannot  postpone  the  rights  of  the  creditor  who  has  first  seized 
the  land  and  taken  it  into  the  custody  of  the  law  for  the  pur* 
pose  of  obtaining  satisfaction  of  his  judgment.  If  he  has 
obtained  a  priority  over  those  whose  liens  are  of  equal  date,  by 
levying  his  execution,  he  is  not  bound  to  commence  a  new  race 
of  diligence  with  those  whose  rights  are  postponed  to  his  own. 
There  may  be  a  dilSerent  rule  as  to  a  levy  on  personal  property, 
where  it  is  suffered  to  remain  in  the  hands  of  the  debtor.  But 
liens  on  real  estate  are  matters  of  record  and  notice  to  all  the 
world,  and  have  no  other  limit  to  their  duration  than  that  as- 
signed by  the  law. 

But  we  do  not  think  it  necessary  to  rest  the  decision  of  this 
case,  merely  on  the  question  of  diligence,  or  to  decide  whether 
this  doctrine  has  been  finally  established  as  the  law  of  Indiana. 
The  plaintiff's  lien  does  not,  by  the  statement  of  this  case, 
stand  on  an  equality  as  to  date  with  that  of  the  other  judg* 
ments.  By  electing  to  take  the  body  of  his  debtor  in  execution 
he  has  postponed  his  lien,  because  the  arrest  operated  in  law  as 
an  extinguishment  of  his  judgment.  It  is  tnie,  if  the  debtor 
should  die  in  prison,  or  be  discharged  by  act  of  the  law  without 
consent  of  the  creditor,  he  may  have  an  action  on  the  judgment, 
or  leave  to  have  otiier  executions  against  the  property  of  his 
creditor.  The  legal  satisfaction  of  the  judgment  which  for  the 
time  destroys  its  lien  and  postpones  his  rights  to  those  whose 
liens  continue,  is  not  a  satisfaction  of  the  debt,  but,  as  between 
the  parties  to  the  judgment,  it  operates  as  a  satisfaction  thereo£ 
The  arrest  waives  and  extinguishes  all  other  remedies  on  the 
goods  or  lands  of  the  debtor  while  the  imprisonment  continues, 
and  if  the  debtor  be  discharged  by  the  consent  of  the  creditor, 
the  judgment  is  forever  extinguished,  and  the  plaintiff  remitted 
to  such  contracts  or  securities  as  he  has  taken  as  the  price  of 
the  discharge.  But  if  the  plaintiff  be  remitted  to  other  reme* 
dies  by  a  discharge  of  his  debtor  by  act  of  law,  or  by  an  escape, 
it  will  not  operate  to  restore  his  lien  on  the  debtor's  propeiiy, 
which  he  has  elected  to  waive  or  abandon  as  against  creditors 
who  have  obtained  a  precedence  during  such  suspension.  The 
case  of  Snead  v.  McCoul,  12  How.  407,  in  tins  court,  fully 
establishes  this  doctrine.  It  is  to  be  found  in  the  common  law 
as  early  as  the  Year  Books,  and  is  admitted  to  be  the  law  in 
almost  every  State  in  the  Union.  See  Year  Book,  33  Henry 
VL  p.  48 ;  Foster  v.  Jackson,  Hobart,  52 ;  Bamaby's  case,  i 
Strange,  663;  V^ers  v^  Aldrich,  4  Burr.  2483;  Jaques  v. 
Withy,  1  T.  R.  567 ;  Taylor  v.  Waters,  5  Maule  and  Selwyn, 
103 ;  Ex  parte  Knowell,  13  Vesey,  jun.  193,  &c,  &c.,  &c  And 
in  New  York,  Cooper  v.  Bigelow,  1  Cow. ;  Ransom  v.  Keys,  9 
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Cow.  128 ;  5  Wend.  58.  In  Pennsylvania,  Sharp  v.  Speckenyle, 
3  Berg.  &  B.  In  Massachusetts,  Little  v.  The  Bank,  14  Mass. 
Rep.  443. 

The  insolvent  law  of  Indiana  which  discharges  the  person  of 
the  debtor  from  imprisonment  upon  his  assigning  alt  his  pro- 
perty for  the  benefit  of  his  creditors,  provides  that  his  after 
acquired  property  shall  be  liable  to  seizure,  and  also  that  liens 
previously  acquired  shall  not  be  affected  by  such  assignment 
and  discharge ;  but  it  does  not  affect  to  change  the  relative  pri- 
ority of  lien  creditors,  as  it  existed  at  the  time  of  the  discharge, 
or  to  take  away  from  any  lien  creditor  his  prior  right  of  satisfac- 
tion, which  haa  been  vested  in  him  previous  to  such  discharge. 
Neither  the  letter  nor  spirit  of  the  act  will  permit  a  construction 
which  by  a  retrospeptive  operation  would  divest  rights  vested 
before  its  passage. 

We  are  of  opinion,  therefore,  that  the  several  questions  certi- 
fied from  the  court  below,  should  be  answered  as  follows :  — 

1st.  That  plaintifis  in  this  suit  axe  not  entitled  to  more  than 
their  distributive  share  of  the  proceeds  of  the  sale. 

2d.  That  they,  are  consequentlv,  not  entitled  to  the  whole 
proceeds  to  the  extent  of  what  is  due  on  their  judgment. 

3d.  The  executions  of  Siter  &  Co.  and  of  Price  &  Co.  are 
entitled  to  be  first  satisfied  from  the  proceeds  of  the  sale. 

^  4th.  That  the  decision  of  the  preceding  questions  being  a 
disposition  of  the  whole  case,  it  is  unnecessary  to  give  any 
answer  to  the  fourth  question. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  and  on  the  points  or  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion  and 
which  were  certified  to  this  court  for  its  opinion,  aereeably  to 
the  act  of  Congress  in  such  case  made  and  provided,  and  was 
argued  by  counseL  On  consideration  whereof,  it  is  the  opinion 
of  this  court 

1.  That  the  plaintiffs  in  this  suit  are  not  entitled  to  more 
than  their  distributive  share  of  the  proceeds  of  the  sale. 

2.  That  they  are  consequentiy,  not  entitled  to  the  whole 
proceeds  to  the  extent  of  what  is  claimed  on  their  judgment 

3.  The  executions  of  Siter  &  Co.  and  of  Price  &  Co.  are 
entitled  to  be  first  satisfied  from  the  proceeds  of  the  sale. 

4.  That  the  decision  of  the  preceding  questions  being  a 
disposition  of  the  whole  case,  it  is  unnecessary  to  give  any 
answer  to  the  fourth  question,  which  ia  an  abstract  proposition 

17» 
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not  necessary  to  be  decided  by  this  court  Whereupon  it  is 
now  hereby  ordered  and  adjud^d  by  this  court,  that  it  be  so 
certified  to  the  said  Circuit  Court 


Cornelius  Kanouse,  Plaintiff  in  Error,  i;.  John  M.  Martin. 

Where  a  cituen  of  New  Jener  was  saed  in  a  State  court  in  New  York,  and  filed  his 
petition  to  remove  the  case  into  the  Circoit  Court  of  the  United  States,  offering  a 
tM>nd  with  snretj,  the  amount  claimed  in  the  declaration  heing  one  thousand  dol- 
larsy  it  became  the  duty  of  the  State  court  to  accept  the  suretj,  and  proceed  no 
further  in  the  cause. 

Conseanently,  it  was  erroneous  to  allow  the  pluntiff  to  amend  the  record  and  reduce 
his  claim  to  four  hundred  and  ninety-nine  dollars. 

The  case  having  gone  on  to  judgment,  and  been  carried  hy  writ  of  error  to  the  Snpe> 
nor  Court,  without  the  petition  for  removal  into  the  uircnit  Court  of  the  United 
States,  it  was  the  duty  of  the  Superior  Court  to  go  behind  the  technical  recoid,  and 
Inquire  whether  or  not  the  judgment  of  the  court  below  was  eironeous. 

The  defendant  was  not  bound  to  plead  to  the  jurisdiction  of  the  court  below;  such  a 
step  would  have  been  inconsistent  with  his  right  that  all  proceedings  should  ceaso 
when  his  petition  for  removal  was  filed. 

The  Superior  Court  being  the  highest  court  to  which  the  case  could  be  carried,  a  writ 
of  enor  lies  to  examine  its  judgment,  under  the  25th  section  of  the  Judiciary  Act 

This  case  was  brought  up  from  the  Superior  Court  of  the 
city  of  New  York,  by  a  writ  of  error  issued  under  the  25th  sec- 
tion of  the  Judiciary  Act 

A  motion  was  made  at  the  last  term  of  this  court,  by  Mr. 
Martin^  to  dismiss  the  case,  for  want  of  jurisdiction,  which  is 
reported  in  14  Howard,  23. 

The  facts  axe  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Owrr^  for  the  plaintiff  in  error,  and  Mr. 
Martin^  for  the  defendant 

The  counsel  for  the  plaintiff  in  error  first  filed  an  elaborate 
brief,  to  which  the  counsel  for  the  defendant  replied.  Then 
there  was  filed  a  reply  to  defendant's  argument,  and  then  a 
counter  statement  and  points  by  the  counsel  for  the  defendant 
in  error.  From  all  these,  the  reporter  collects  the  views  of  the 
respectiye  counsel,  as  far  as  they  concerned  the  points  upon 
which  the  judgment  of  the  court  rested. 

Mr.  Oarfj  for  the  plaintiff  in  error. 
The  questions  arising  in  this  case  are  the  following : 
Ist  Whether  the  Court  of  Common  Pleas  had  jurisdiction 
to  proceed  further  in  the  cause,  and  to  render  a  judgment 
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therein,  after  the  defendant  had  duly  petitioned  for  the  removal 
of  it  to  the  Circuit  Court  of  the  United  States. 

2d;  Whether  the  Superior  Court  of  the  city  of  New  York 
erred  in  refusing  to  look  beyond  the  judgment-roll,  and  in  ex- 
cluding from  its  consideration  the  proceedings  brought  before 
it  by  the  allegation  of  diminution  and  cerHararij  that  proved 
the  existence  of  the  errors  complained  of. 

3d.  Whether  the  Court  of  Appeals  of  the  State  of  New  York 
erred  in  holding  that  the  defendant  below  was  precluded  from 
his  writ  of  error,  by  it  not  appearing  on  the  record  that  he  had 
appealed  from  the  order  of  the  Court  of  Common  Pleas,  deny- 
ing his  application  to  remove  the  cause. 

4th.  As  to  the  sufficiency  of  the  matters  set  forth  by  the  de- 
fendant in  error  in  his  plea  to  the  special  assignment  of  errors, 
and  in  the  subsequent  pleadings  that  terminated  in  a  demurrer. 

First,  L  The  defendant  below  had,  at  the  time  of  entering 
his  appearance  in  the  Court  of  Common  Pleas,  a  lesal  right  to 
remove  the>  cause  to  the  Circuit  Court  of  the  United  States,  if 
the  matter  then  in  dispute  exceeded  the  sum  or  value  of  (500. 
12th  sect  of  Judiciary  Act  of  1789. 

IL  That  the  matter  then  in  dispute  exceeded  the  sum  or 
value  of  (500,  was  manifest  by  uncontradicted  evidence  of 
the  highest  nature,  viz.  the  declaration  in  the  cause,  the  sum 
claimed  in  which  (when  the  action  is  for  damages)  is  the  sole 
criterion  by  which  to  determine  the  amount  in  dispute.  Martin 
t;.  Taylor,  1  Wash.  C.  C.  Rep.  2 ;  Muns  v.  Dupont,  2  lb.  463 ; 
Sherman  v.  Clark,  3  McLean's  Rep.  91 ;  Gordon  v.  Longest, 
16  Peters,  97 ;  1  Kent's  Com.  6th  ed.  302,  note  b ;  Opinion  of 
Judges  Nelson  and  Betts,  in  Martin  v.  Kanouse,  U.  S.  Circuit 
Court,  April  25, 1846,  Appendix,  p.  37. 

III.  By  the  fiUng  of  the  petition,  and  the  o£fer  of  the  surety 
prescribed  by  the  statute,  (on  the  18th  of  September,  1845,)  the 
defendant's  right  to  a  removal  of  the  cause  was  perfected  and 
absolutely  vested;  and  it  thereupon  instantiy  became  "the 
duty  of  the  State  court  to  accept  the  surety^  and  proceed  no 
further  in  the  cause."    12th  sect,  of  Judiciary  Act. 

IV.  The  Common  Fleas  erred  in  afterwards  receiving  (on 
the  Ist  of  October^  an  affidavit  of  the  plaintiff,  reducing  his 
demand  below  $500,  and  thereupon  denying  (on  the  6th  of 
October^  the  motion  for  removal,  because, 

1.  It  IS  only  where  property,  and  not  damages,  is  the  matter 
in  dispute,  that  the  court,  for  the  purpose  of  determining  the 
amount,  looks  at  any  evidence  beyond  the  declaration.  In 
such  a  case,  the  court  will  receive  affidavits,  in  order  to  ascer- 
tain the  value.     Cooke  v.  Woodrow,  5  Cranch,  13. 

2.  Mr.  Martin's  affidavit,  had  it  even  been  admissible,  was 
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insufficient  It  did  not  deny  any  of  the  facts  alleged  in  the 
petition,  nor  did  it  even  allege  that  there  had  been  a  mistake 
in  the  declaration,  and  that  he  had  not  intended  to  demand  by 
it  a  sum  exceeding  ^500.  On  the  contrary,  the  affidavit  merefy 
states  that  the  demand  made  by  the  declaration  was  more  than 
^  the  actual  amount  due  to  him ;"  that  such  amount  was  less 
than  ^500,  and  that  he  "  now,''  (that  is,  at  the  time  of  making 
the  affidavit,  being  thirteen  days  after  the  filing  of  the  petition, 
and  after  the  defendant's  right  to  a  removal  had  become  per- 
fect,) limits  and  reduces  his  claim  to  the  sum  of  ^99.56. 

3.  The  act  of  Ck>ngress  does  not  provide  that  the  State 
court  may  retain  its  jurisdiction,  if  the  plaintiff  will  reduce  his 
demand  below  fj^SOO. 

4.  The  jurisdiction  depends  upon  the  state  of  things  at  the 
time  of  the  action  brought,  and  is  not  afiected  by  any  subse- 
quent event*  Mollan  v.  Torrance,  9  Wheat  537;  Keppel  v. 
Heinrich,  1  Barb.  S.  C.  Rep.  449. 

If  Mr.  Martin,  the  plaintiff,  had,  after  the  bringing  of  his 
action,  removed  from  the  State  of  New  York,  and  become  a 
citizen  of  the  same  State  with  the  defendanl^  his  change  of 
residence  would  not  have  restored  jurisdiction  to  the  Court  of 
Common.  Pleas.  Clark  i;.  Matthewson,  12  Pet  164-171. 
Upon  the  same  principle,  his  making  an  affidavit  reducing  be- 
low (500  the  claim  which  he  therein  admitted  he  had  made  by 
his  declaration,  could  not  restore  the  jurisdiction. 

5.  By  the  defendant's  application  to  remove  the  cause,  the 
Court  of  Common  Pleas  lost  jurisdiction  over  it ;  and  as  that 
jurisdiction  could  not  be  restored  by  any  subsequent  act  of  the 
plaintiff,  or  proceeding  in  that  court,  it  follows  that  the  plain* 
tifTs  affidavit  reducing  his  demand,  the  amending  of  the  decla- 
ration, and  the  subsequent  proceedings  in  the  cause,  were  coram 
non  jucUcCy  aqd,  as  such,  erroneous  and  void.  Wrirfit  v.  Wells, 
Pet  C.  C.  Rep.  220 ;  United  States  v.  Myers,  2  Brock.  C.  C. 
Rep.  516 ;  Grorden  v.  Longest,  16  Pet  97 ;  Hill  v.  Henderson, 
6  Smed.  &  Marsh.  351 ;  Campbell  v.  Wallin's  Lessee,  1  Mart 
&  Yerg.  266. 

6.  The  errors  complained  of  were  not  in  matters  of  mere 
practice,  or  matters  in  regard  to  which  the  court  below  had  an 
arbitrary  discretion.  They  were  in  matters  of  substance ;  they 
consisted  in  the  court's  withholding  a  right  to  which  the  defend- 
ant was  entitled  under  the  act  of  Congress,  and  in  their  persist- 
ing to  exercise  jurisdiction,  and  to  amend  the  declaration,  and 
render  a  judgment,  after  it  had  "become  their  duty  to  proceed 
no  further  in  the  cause." 

"  Where  the  law  has  given  to  the  parties  rights,  as  growing 
out  of  a  certain  state  of  facts,  there  discretion  ceases."     Gordon 
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i;.  Longest,  stqffra ;  People  v.  Superior  C!oiirt  of  New  York,  5 
Wend  126,  and  10  ib.  291. 

Mr.  Martin^  for  defendant  in  enror. 

First  Point  The  State  court  had  jurisdiction  of  the  cause 
until  the  plaintiff  in  enror  fully  complied  with  all  the  require- 
ments of  the  United  States  statute,  and  until  the  State  court 
had  so  decided,  and  made  an  order  for  its  removal. 

The  New  York  Ck>mmon  Pleas  is  a  common-law  court,  and 
had  an  original  jurisdiction  of  this  cause,  of  which  it  could  not 
be  deprived  by  a  paramount  statute.  Ex  parte  BoUman,  4 
Cranch,  75.  This  jurisdiction,  and  the  right  of  the  State  court 
to  decide  on  the  application  for  a  removal  of  the  cause,  is  con- 
ceded in  the  act  of  Congress,  by  requiring  the  presentment  of 
a  petition  for  such  removal 

^ut  it  is  insisted,  by  the  plaintiff  in  error,  at  pages  14, 15,  and 
16,  of  his  argument,  that  '<  by  the  filing  of  the  petition,  and  the 
offer  of  the  surety  prescribed  by  the  statute,  the  defendant's 
right  to  a  removal  of  the  cause  was  perfected  and  absolutely 
vested;  and  it  thereupon  instantly  became  the  duty  of  the 
State  court  to  accept  the  surety  and  proceed  no  further  in  the 
cause ; "  and  that,  '<  by  the  defendant's  application  to  remove 
the  cause,  the  Coiut  of  Common  Pleas  lost  jurisdiction  over  it." 

The  court  will  observe  that  nothing  is  here  said  about  the 
appearance  required  by  the  act ;  but  it  is  contended  that  an 
instantaneous  change  of  jurisdiction  was  effected  by  filing  the 
petition  and  offering  the  surety  only. 

For  the  sake  of  argument,  let  it  be  supposed  that  a  false 
appearance  has  been  entered,  and  a  spurious  petition  filed,  and 
insufficient  sureties  offered, — does  a  change  of  jurisdiction  in- 
stantly follow?  If  it  does,  then  the  State  court  can  have  no 
opportunity  to  protect  its  own  jurisdiction  or  the  rights  of  its 
suitors  against  fraud  —  no  time  to  look  into  the  petition  or 
bond,  to  see  if  the  one  be  properly  authenticated,  or  the  other 
duly  executed ;  or  to  ascertain  whether  the  real  amount  in  con- 
troversy exceeds  ^500  or  not. 

Upon  this  theory  the  State  court  is  paralyzed,  and  struck 
dumb  and  blind,  by  the  mere  presentation  of  a  set  of  papers, 
no  matter  how  defective  in  form  or  fraudulent  in  execution; 
and  no  matter  what  evidence  may  be  produced — an  affidavit 
or  a  bill  of  particulars,  to  satisfy  the  court  that  the  amount  is 
less  than  $500, — and  no  matter  how  well  satbfied  the  court 
may  be  of  firaud  in  the  papers,  or  deficiency  in  the  amount  to 
entitle  the  applicant  to  remove  the  cause. 

This  is  probably  too  absurd  to  be  seriously  maintained,  even 
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in  tiuB  case ;  and  it  will  doubtless  be  considered  that  the  State 
court  has  a  right  to  judge  of  the  regularity  and  sufficiency  of 
the  applicant's  papers ;  and  that  jurisdiction  must  remain  with 
the  State  court  long  enough,  at  least,  to  enable  the  court  to 
inspect  them,  and  decide  upon  their  sufficiency. 

If  this  be  conceded,  as  it  is  submitted  it  must  be,  it  must 
also  be  conceded  that  the  court  may  retain  jurisdiction  to  ascer- 
tain the  true  amount  in  controversy ;  and  if  it  may  retain  juris* 
diction  an  hour  for  these  purposes,  it  may  retam  it  for  such 
further  time  as  may  be  reasonable  and  necessary  to  enable  the 
parties  to  obtain  the  requisite  evidence  to  satisfy  the  court  upon 
any  of  the  matters  of  which  it  may  inquire.  And  this  is  destruc- 
tive of  the  whole  theory  6{  an  instantaneous  change  of  juris* 
diction. 

These  tests  of  the  plaintiff's  theory  show  its  absurdi^,  and 
the  correctness  of  the  decision  of  the  United  States  Circuit 
Court  for  the  Southern  Dbtrict  of  New  York,  on  the  defend- 
ant's motion  in  this  case  in  that  court 

On  that  motion  it  was  held,  in  substance  and  e&ctj  that  a 
cause  was  not  actually  removed  into  the  United  States  Circuit 
Court,  until  certified  copies  of  the  papers  in  the  State  court, 
and  of  an  order  for  their  transmission,  were  sent  to,  and  entered 
in  the  United  States  court. 

This  decision,  if  correct,  sets  the  question  of  the  actual  juris- 
diction of  this  case,  pending  the  application  fnr  its  removal,  at 
rest  It  also  furnishes  a  sufficient  reason  for  the  plaintiff's  un- 
willingness to  apply  to  that  court,  as  directed  by  the  Supreme 
Court  of  the  State,  for  a  mandamus  to  compel  the  New  York 
Common  Pleas  to  grant  an  order  for  the  removal  of  the  cause. 
He  had  not  filed  copies  of  his  papers  in  the  United  States 
court,  so  authenticated  as  to  warrant  the  United  States  court 
in  proceeding  upon  them,  and  therefore  had  not  done  what  was 
necessary  to  authorize  him  to  ask  the  assistance  of  that  coxurt, 
had  he  been  otherwise  entitied  to  it. 

Second  Point.  The  plaintiff  in  error  did  not  so  comply  with 
the  requirements  of  the  12th  section  of  the  United  States  Ju- 
diciary Act,  as  to  divest  the  State  court  of  its  jurisdiction  and 
entitle  himself  to  an  order  for  the  removal  of  the  cause,  because 
he  did  not  enter  his  appearance  in  the  State  court  at  the  time  of 
filing  his  petition,  &;c.     See  United  States  Stat,  at  Large,  p.  79. 

Third  Point,  The  State  court  properly  retained  its  jurisdic- 
tion of  the  cause ;  and  was  not  bound  to  grant  an  order  for  its 
removal  into  the  United  States  court,  because  it  did  not  ap- 
pe^  to  the  satisfaction  of  the  State  Judge,  that  the  amount  in 
controversy  exceeded  ^500,  exclusive  of  costs. 

By  the  12th  section  of  the  Uiuted  States  act,  before  cited. 
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this  is  expressly  dedaied  to  be  necessary  to  entitle  the  applicant 
to  a  removal  of  the  cause.  The  terms  of  the  statute  are  clear 
and  imequivocal.  The  amount  must  <<  be  made  to  appear  to 
the  satisfaction  of  the  court." 

This  language  is  peculiar  to  the  12ih  section  of  this  act,  and 
is  not  found  in  the  22d  section  of  it,  authorizingithe  removal 
of  causes  from  the  circuit  courts  to  this  court  by  writ  of  error, 
nor  in  the  act  of  1803,  (2  United  States  Stat.  p.  244,)  authoriz- 
ing like  removals  by  appeal  where  the  amount  exceeds  ij^2fl00 ; 
nor  in  the  act  of  lol6,  (3  United  States  Stat.  261,)  authorizing 
writs  of  error  to  the  United  States  Circuit  Court  of  the  Dis- 
trict of  Columbia,  where  the  amount  exceeds  $1,000. 

In  none  of  these  sections  is  a  discretion  expressly  ^ven  to  the 
court  from  which  the  cause  is  to  be  removed,  as  m  the  12th 
section. 

This  constitutes  the  basis  of  a  very  important  distinction  be* 
tween  this  case  and  most  of  the  cases  cited  by  the  plaintiff  in 
error ;  and  when  taken  in  connection  with  the  fact,  that  in  no 
one  of  those  cases  was  there  any  dispute  about  the  amount  in 
controversy  before  the  State  court,  it  renders  them  wholly  in- 
applicable to  this  case,  as  authorities,  to  show  that  the  declara- 
tion is  conclusive  as  to  amount. 

Upon  this  point  they  leave  the  present  case  entirely  free  from 
the  control  of  prior  adjudications. 

This  distinction  also  furnishes  a  very  conclusive  proof  that 
Congress  did  not  intend  that  the  same  rules  of  evidence  should 
be  applied  in  ascertaining  the  amount  in  dispute  in  these  two 
classes  of  cases  —  else  why  declare  in  the  one  that  the  amount 
must  be  made  to  appear  to  the  satisfaction  of  the  court,  and 
remain  silent  in  the  other? 

.  The  inference  from  all  this  is  irresistible,  that  Congress  meant 
to  give  the  State  courts  a  discretion,  not  only  as  to  the  amount, 
but  as  to  the  evidence  to  show  it. 

In  Crordon  v.  Longest,  (16  Pet.  97,  which  is  the  only  reported 
case  that  has  come  before  this  court  under  the  twelfth  section,) 
the  general  discretion  of  the  State  judge  was  admitted  by  this 
court;  although  "in  that  case"  the  court  held  that  a  claim  of 
$1,000  in  the  writ  was  conclusive,  there  being  no  evidence  be- 
fore the  State  judge,  or  in  this  court,  that  the  amount  was  less. 

Under  this  state  of  facts  it  was  held  that,  although  the  State 
court  had  a  discretion  as  to  the  amount  in  controversy,  yet  it 
was  a  "  legal  discretion,"  to  be  reasonably  exercised,  and  that 
^  on  the  facts  of  the  case,  the  State  judge  had  no  discretion " 
in  that  case,  and  could  not  arbitrarily  refuse  to  allow  a  removal 
of  it,  when  it  appeared  by  undisputed  evidence  that  the  amount 
exceeded  $500. 
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This,  it  is  submitted,  is  all  that  was  decided  in  Gordon  v. 
Longest ;  and  if  the  court  had  gone  as  far  as  is  contended  for 
by  the  plainti£f  in  this  case,  and  had  declared  the  evidence  fur* 
nished  by  the  writ  or  declaration  to  be  absolutely  conclusive 
upon  the  State  court,  the  decision  would  have  been  not  only 
against  the«nanifest  meaning  of  Congress,  but  inconsistent 
with  itsel£ 

It  would  have  been  inconsistent  with  itself,  because  there  is 
nothing  concerning  the  amount  in  dispute  upon  which  a  ^  legal 
discretion"  can  be  exercised,  except  evidence  of  the  amount; 
and  if  this  court  were  to  take  away  all  discretion  concerning 
this  evidence,  by  declaring  this  or  that  sort  of  evidence  condu- 
sive,  it  would  be  tantamount  to  a  declaration  that  the  State 
courts  have  no  discretion  at  alL 

The  amount  claimed  must  always  be  over  or  under  ^500,  or 
exactly  that  sum ;  and  it  must  always  be  made  by  writ,  deda* 
ration,  or  complaint  If  the  claim  be  exactly  f^SOO  or  underi 
no  application  for  a  removal  will  ever  be  made.  The  only  case, 
therefore,  in  which  any  discretion  at  all  can  be  exercised  by  a 
State  court  is,  where  a  claim  is  made  for  more  than  $500.  And 
if  the  mere  daim  were  always  condusive,  the  amount  would 
thereby  be  unalterably  fixed,  and  there  would  be  no  room  left 
for  discretion. 

From  this  examination  of  the  facts  and  opinion  in  the  above 
case,  it  vdll  be  seen  that  it  is  a  controlling  authority  for  the  de- 
fendant in  error ;  and  clearly  shows  that  the  State  court  is  au- 
thorized by  this  statute  to  consider  any  legal  evidence  which 
the  parties  may  offer  to  satisfy  the  court  of  the  true  amount  in 
dispute ;  and  that  the  judge  had  a  right  to  receive  and  listen  to 
an  affidavit  in  this  case,  in  which  it  was  solemnly  sworn :  <<  that 
the  amount  of  damages  mentioned  at  the  foot  of  the  dedara- 
tion  in  this  cause,  is  not  the  actual  amount  due  to  this  deponent 
as  plaintiff  in  said  cause,  nor  does  it  show  the  amount  he  peeks 
or  expects  to  recover  therein;  and  the  whole  of  said  amount 
reallv  due  deponent, 'and  so  sought  to  be  recovered  is  less  than 
$500 ;  and  that  he  is  now  ready  and  willing,  and  hereby  ofTersi 
to  settle  and  discontinue  this  suit  on  payment  to  him  of  a  less 
sum  than  $500,  and  to  give  the  said  defendant  a  full  discharge 
of  and  from  all  claims  and  demands  which  this  deponent,  as 
plaintiff  in  this  suit,  has  made,  or  can  or  may  recover  against 
the  defendant" 

After  hearing  this  affidavit,  and  on  considering  the  facts 
thereby  disclosed  in  connection  with  the  language  of  the  act, 
^'and  being  satisfied  that  the  actual  amount  in  controversy 
herein  is  less  than  $500,"  the  judge  denied  the  plaintiff's  mo^ 
tion. 
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In  doing  so,  he  looked  at  no  authority  but  the  act  itself.  Its 
language  seemed  too  dear  and  plain  to  be  questioned,  and  he 
exercised  his  judgment  and  discretion  without  hesitation ;  and 
,the  plaintiff  in  error  has  not  been  able  to  find  a  court,  from  that 
day  to  this,  which  doubted  that  he  had  the  discretion,  and  exer* 
cised  it  rightly. 

On  this  pomt,  the  plaintiff's  own  authorities  are  against  him; 
for,  in  Wright  v.  Wells,  (Pet  C.  C.  Rep.  220,)  Sir.  Justice 
Waslungton  said:  ^Hhe  State  court  was  not  bound  to  grant 
the  removal,  unless  it  was  satisfied  that  the  amount  exceeded 
$500." 

In  Campbell  v.  Wallen's  Lessees,  cited  by  the  plaintiff  from 
1  Martin  &  Yerg^s  Rep.  268,  the  Supreme  Court  of  Tennes- 
see said,  tiiat  ^<  security  need  not  be  given  until  it  has  been 
judicially  decided  that,  upon  the  facts  set  forth  in  the  petition, 
as  it  respects  citizensldp,  value  of  matter  in  dispute,  &c,  tiie 
applicant  is  entitled  to  a  lemovaL"  In  the  case  now  here,  the 
Supreme  Court  of  the  State  of  New  York  has  said  the  same 
thing  in  effect.     See  2  Denio^s  Rep.  197. 

In  Carey  v.  Cobbet,  2  Yeates,  277,  the  Supreme  Court  of 
Pennsylvania  said,  that  ^  a  bill  of  exceptions  wul  not  lie  against 
the  opmion  of  the  court)  in  refusing  tiie  removal  of  an  action 
into  tiie  United  States  court;"  and  finally,  this  court  itself,  in 
Gordon  v*  Longest,  concedes  a  like  discretion  to  the  State 
court 

All  these  cases  arose  on  the  twelfth  section  of  the  act,  except 
Carey  v.  Cobbet ;  and  they  are  the  only  ones  cited  by  the  plain- 
tiff  which  did  so  arise,  except  Muns  v.  Dupont,  2  Wash.  C.  C. 
Rep.  463 ;  and,  in  this  latter  case.  Justice  Washington  listened 
to,  and  relied  on  an  affidavit  as  evidence  to  fix  the  amount  in 
controversy. 

But  it  is  said,  at  pages  14  and  16  of  the  plaintiff^s  aTgument, 
that  the  original  declaration  '<  was  uncontradicted  evidence  of  the 
highest  nature,"  and  that  the  Common  Pleas  erred  in  afterwards 
receiving  an  affidavit  of  the  plaintiff  reducing  the  demand  be- 
low $500." 

,  In  the  first  place,  it  is  not  true  that  a  declaration,  while  in 
paper,  is  evidence  <<  of  the  highest  nature."  H  it  were  so,  it 
Would  settle  the  rights  claimed  under  it,  for  it  would  be  a  record, 
and  could  not  be  contradicted  even  by  a  plea. 

It  would  settle  the  facts  alle^d  in  it  beyond  all  controversy; 
and  the  proposition  is  practical^  absurd. 

A  declaration  before  judgment  is  like  any  other  paper  in  tiie 
proceedings  of  a  cause,  and  may  be  disputed  and  amended  until 
the  matters  alleged  in  it  have  been  finally  adjudicated  and  s«t* 
tied,  and  until  it  has  been  entcdled,  and  then  it  becomes  a  re* 
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cord,  and  is  "  the  highest  evidence,"  and  not  until  then.  1  Salk. 
329;  1  Ld  Raymond,  243-9;  J.  R.  290.  Neither  was  the  de- 
claration ^<  uncontradicted,"  as  has  ahready  been  shown. 

In  the  next  place,  the  statement,  that  the  Common  Pleas 
received  the  plaintiff's  affidavit,  '<  reducing  his  demand  below 
$500,"  is  not  true ;  the  affidavit  did  not  ^  reduce  the  demand," 
nor  was  it  received  for  that  purpose. 

It  merely  showed  the  true  amount  of  the  demand,  and  that 
the  plaintiff's  attorney,  Mr.  Westervelt,  had  overstated  it  in  the 
declaration,  and  the  affidavit  was  received  for  that  purpose,  and 
for  no  other. 

The  true  amount  in  controversy  in  this  case  was  always  less 
than  $500,  and  it  never  belonged  to  a  class  of  cases  of  which 
Congress  intended  the  federal  courts  should  have  jurisdiction. 
And  what  reason,  founded  either  on  public  policy  or  private 
riffht,  can  be  assigned  for  depriving  the  »tate  court  of  the  means 
of  satisfying  itseUf  whether  the  a^al  amount  is  such  as  to  en- 
titie  the  applicant  to  a  removal  or  not  ? 

In  the  United  States  v.  Daniel,  4  Cranch,  316,  a  judgment 
had  been  obtained  in  a  United  States  circuit  court  for  more 
than  $2,000,  on  the  penalty  of  a  bond  of  which  the  condition 
was  less  than  $2,000.  On  a  motion  to  dismiss  the  writ  of  error 
by  which  the  judgment  had  been  removed  into  this  court,  it  was 
held,  that  the  amount  of  the  condition  of  the  bond,  and  not  of 
the  judgment,  controlled  the  jurisdiction,  and  the  writ  was  dis- 
missed. 

Why  should  not  the  true  amount,  and  not  the  fictitious  one, 
be  allowed  to  control  the  jurisdiction  in  the  present  case,  as 
well  as  in  the  one  just  cited  ?  They  both  sound  in  damages ; 
the  fiction  in  the  one  case  was  in  the  judgment,  in  the  other  in 
the  declaration.  Why  should  a  declaration  be  considered  more 
conclusive  than  a  judgment? 

Fourth  Point.  "  While  a  court  has  jurisdiction,  it  has  a  right 
to  decide  any  question  which  occurs  in  the  cause." 

Fifth  Point.  The  plaintiff  in  error  did  not  present  the  decision 
of  the  New  York  Common  Pleas  in  this  case  to  the  appellate 
courts  of  the  State  of  New  York,  as  required  by  the  laws  of 
that  State,  to  enable  those  courts  to  review  that  decision ;  and 
they  have  so  decided ;  and  this  court  will  be  governed  by  their 
decisions  on  this  point. 

Finally,  it  is  submitted,  that  the  original  jurisdiction  of  the 
State  court  was  not  divested,  nor  the  cause  removed,  by  any 
proceedings  of  the  plaintiff  in  error. 

First.  Because  the  plaintiff  in  error  did  not  pursue  the  regu- 
lar course  of  practice  in  entering  the  cause  in  the  United  States 
Circuit  Court    See  1  Blatch.  Rep.  150 ; 
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Second.  Because  he  did  not  enter  his  appearance  in  the  State 
court  at  the  time  of  filing  his  petition  for  a  removal,  as  required 
by  the  United  States  statute. 

^  Third.  Because  he  did  not  make  it  appear,  to  the  satisfaction 
of  the  State  court,  that  the  •matter  in  dispute  exceeded  the 
sum  of  (500,  exclusive  of  costs,  as  required  by  the  same  sta- 
tute. 

Fourth.  That  the  State  court,  having  jurisdiction  of  the 
cause,  had  a  right  to  make  orders  and  proceed  to  judgment 
therein. 

Fifth.  That  it  appears,  firom  the  judgment  of  the  New  York 
Superior  Court  and  Court  of  Appeals,  that  no  question  arising 
under  the  Constitution  or  laws  of  the  United  States  was  de- 
cided by  either  of  them ;  but  only  certain  questions  relating  to 
their  own  jurisdiction  under  local  State  laws,  to  review  a  cham- 
ber order,  made  by  a  single  judge  of  an  inferior  State  court, 
and  certain  questions  of  costs.  And  it  is  further  submitted, 
that  such  decisions  will  not  be  revised  by  this  court  And  that 
the  refusal  of  Judge  Daly,  of  the  New  York  Conunon  Pleas, 
to  grant  an  order  for  the  removal  of  the  cause,  is  the  only  de- 
cision in  ttiis  case  which  this  court  will  review.  And  that  his 
decision  was  right 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 
This  is  a  writ  of  eiror  to  tiie  Superior  Court  of  the  city  of 
New  York.  Upon  the  return  of  the  writ  at  the  last  term,  the 
defendant  in  error  moved  to  dismiss  it  for  want  of  jurisdiction. 
This  motion  was  overruled,  and  the  opinion  of  the  court  is 
reported  in  14  Howard,  23.  At  the  present  term,  the  case  has 
been  submitted  on  its  merits  upon  printed  arguments  filed  by 
the  counsel  for  the  two  parties. 

The  action  was,  origmally,  a  suit  in  the  Court  of  Conunon 
Pleas  for  the  city  and  county  of  New  York.  The  plaintiff  was 
a  citizen  of  the  State  of  New  York,  and  the  defendant  a  citizen 
of  the  State  of  New  Jersey;  and  at  the  time  of  entering  his 
appearance,  he  filed  his  petition  for  the  removal  of  the  cause 
into  the  -Circuit  Court  of  the  United  States  for  the  southern 
district  of  New  York,  and  offered  a  bond  with  surety ;  the  {orm 
of  this  bond,  or  the  sufficiency  of  the  surety  does  not  appear  to 
have  been  objected  to.  The  declaration  then  on  file  demanded 
damages  in  the  sum  of  one  thousand  dollars.  That  was  the 
amount  then  in  dispute  between  the  parties.  The  words  ^mat- 
ter in  dispute,"  in  the  12th  section  of  the  judiciary  act,  do  not  re- 
fer to  disputes  in  the  country,  or  the  intentions  or  expectations  of 
the  parties  concerning  them,  but  to  the  claim  piesented  on  the 
record  to  the  legal  consideration  of  the  court    What  the  plain- 
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tiff  thus  claims,  is  the  matter  in  dispute,  though  that  daim  may 
be  incapable  of  proof,  or  onlv  in  part  well  founded.  So  it  wa9 
held  under  this  section  of  the  statute,  and  in  refeience  to  the 
right  of  removal,  in  Gordon  v^  Longest,  16  Peters,  97 ;  and  the 
same  construction  has  been  put  upon  the  eleventh  and  twenty* 
second  sections  of  the  judiciary  act,  which  makes  the  juzisdic* 
tion  of  this  court  and  the  Circuit  Court  dependent  on  the 
amount  or  value  of  ^the  matter  in  dispute."  The  settled  rule 
is,  that  until  some  further  judicial  proceedings  have  taken  place, 
showing  upon  the  record  that  the  sum  demanded  is  not  thcr 
matter  in  dispute,  that  sum  is  the  matter  in  dispute  in  an  action 
for  damages.  Green  v.  Later,  8  Cranch,  229 ;  Wise  v.  The  CoL 
Turnpike  Co.  7  Cranch,  276;  *  Gordon  v.  Ogden,  3  Peters,  33; 
Smith  V.  Honey,  3  Peters,  469;  Den  v.  Wright,  1  Peters  C.  C. 
B.  64;  Miner  v.  Dupont,  2  Wash.  C.  C.  B.  463;  Sherman  v. 
Claik,  3  McLean,  91. 

Without  any  positive  provision  of  any  act  of  Congress  to 
that  effect,  it  has  long  been  established,  that  when  the  juris- 
diction of  a  court  of  the  United  States  has  once  attached,  no 
subsequent  change  in  the  condition  of  the  parties  would  oust 
it  Morgan  v.  A£ngan,  12  Wheat  290 ;  Clarke  v.  Mathevirson, 
12  Peters,  165.  And  consequently  when,  by  an  inspection  of 
the  record,  it  appeared  to  the  Court  of  Common  Pleas  that  the 
sum  demanded  in  this  action  wbb  one  thousand  dollars,  and 
when  it  further  appeared  that  the  plaintiff  was  a  citizen  of  the 
State  of  New  York,  and  the  defendant  of  the  State  of  New 
Jersey,  and  that  the  latter  had  filed  a  proper  bond  v^ith  suffi-* 
dent  surety,  a  case  under  the  twelfth  section  of  the  judiciary 
act  was  made  out,  and,  according  to  the  terms  of  that  law,  it 
was  <<  then  the  duty  of  the  State  court  to  accept  the  surety, 
and  proceed  no  fiirtiier  in  the  cause." 

But  the  court  proceeded  to  make  inquiry  into  the  intention 
of  the  plaintiff,  not  to  claim  of  the  defendant,  the  whole  of  the 
matter  then  in  dispute  upon  the  record,  and  allowed  the  pkdn* 
tiff  to  reduce  the  matter  then  in  dispute  to  the  sum  of  four 
hundred  and  ninety-nine  dollars,  by  an  amendment  of  the 
record.  It  thus  proceeded  further  in  the  cause,  which  the  act 
of  Congress  forbids.  All  its  subsequent  proceedings,  including 
the  judigment,  were  therefore  erroneous. 

But  it  is  objected  that  this  is  a  writ  of  error  to  the  Superior 
Court,  and  that  by  the  local  law  of  New  Yoric,  that  court  could 
not  consider  this  error  in  the  proceedings  of  the  Court  of  Com- 
mon Pleas,  because  it  did  not  appear  upon  the  record,  whioh| 
according  to  the  law  of  the  State,  consisted  only  of  the  declara* 
tion,  the  evidence  of  its  service,  the  entry  of  the  appearance  of 
the  defendant,  the  rule  to  plead,  and  the  judgment  for  want  of  a 
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idea,  and  the  assessment  of  damages ;  and  that  these  proceed- 
mgSy  under  the  act  of  Congress,  not  being  part  of  this  technical 
record,  no  eiror  could  be  assigned  upon  them  in  the  Superior 
Court  This  appears  to  have  been  the  ground  upon  which 
the  Superior  Court  rested  its  decision.  That  it  was  correct, 
according  to  the  common  and  statute  law  of  the  State  of  New 
York,  may  be  conceded.  But  the  act  of  Congress,  which  con- 
ferred on  the  defendant  the  privilege  of  removal,  and  pointed 
out  the  mode  in  which  it  was  to  be  claimed,  is  a  law  binding 
upon  all  the  courts  of  that  State ;  and  if  that  act  both  rendered 
the  judgment  of  the  Court  of  Common  Pleas  eironeous,  and  in 
effect  gave  the  defendant  a  right  to  assign  that  error,  though  the 
proceeding  did  not  appear  on  the  technical  record,  then,  by  force 
of  that  act  of  Congress,  the  Superior  Court  was  bound  to  disre- 
gard the  technicsu  objection,  and  inspect  these  proceedings, 
unless,  which  we  shall  presently  consider,  there  was  some 
defect  in  its  jurisdiction  which  disenabled  it  from  doing  so. 

The  reason  why  the  Superior  Court  declined  to  inspect  tiiese 
proceedings  was,  that  the  defendant  did  not  plead  them  to  the 
jurisdiction  of  the  Court  of  Common  Pleas,  and  thus  put  them 
on  the  record.  And  it  is  generally  true,  that  a  party  claiming  a 
right  under  an  act  of  Congress,  must  avail  himself  of  some  legal 
means  to  place  on  the  record  that  claim,  and  the  facts  on  which 
it  rests ;  otherwise  he  cannot  have  the  benefit  of  a  reexamination 
of  the  judgment  upon  a  writ  of  error.  But  this  duty  does  not 
exist  in  a  case  in  which  he  cannot  perform  it  v(dthout  surrender- 
ing some  part  of  the  right  which  the  act  secured  ta  him,  and  in 
which  the  court,  where  the  matter  is  depending,  is  expressly 
prohibited  from  taking  any  further  proceeding.  In  this  case, 
the  right  of  the  defenchmt  to  remove  the  cause  to  the  next  term 
of  the  Circuit  Court  was  complete,  and  the  power  of  the  Court 
of  Common  Pleas  at  an  end.  To  require  the  defendant  to 
plead,  would  deny  to  him  his  right  to  have  all  proceedings  in 
that  court  cease,  and  would  make  all  benefit  of  that  riffht 
dependent  on  his  joining  in  further  proceedings  in  a  court  for- 
bidden by  law  to  entertun  them.  It  would  engraft  upon  the 
act  of  Congress  a  new  proviso  that,  although  the  court  was 
required  to  proceed  no  further,  yet  it  might  proceed,  if  the 
defendant  should  fail  to  plead  to  the  jurisdiction;  and  that, 
though  the  defendant  had  done  all  which  the  laws  required,  to 
obtam  the  right  to  remove  the  suit,  yet  a  judgment  against  him 
would  not  be  erroneous,  unless  he  should  do  more. 

In  our  opinion,  therefore,  the  act  of  Congress  not  only  con- 
ferred on  the  defendant  the  right  to  remove  this  suit,  by  filing 
his  petition  and  bond,  but  it  made  all  subsequent  proceedinffs 
of  we  Court  of  Common  Pleas  erroneous,  and  necessarily 
18  • 
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required  the  court,  to  which  the  judgment  was  earned  by  % 
writ  of  error,  to  inspect  those  proceedings  which  showed  tb« 
judgment  to  be  erroneous,  and  which  could  not  be  placed  on 
the  technical  record  consistently  with  the  act  which  granted  the 
right  of  removaL 

It  should  be  observed  that  the  judgment  of  the  Superi<»r 
Court  did  not  proceed  upon  any  question  of  jurisdiction.  If 
it  had  quashed  the  writ  of  error,  because  the  laws  of  the  State 
of  New  York  had  not  conferred  jurisdiction  to  examine  tiie 
case,  this  court  could  not  have  treated  that  judgment  as 
erroneous.  But  entertaining  jurisdiction  of  the  writ  of  error,  it 
pronounced  a  judgment,  <Hhat  the  judgment  aforesaid,  in  form 
aforesaid  given,  be  in  all  things  affirmed  and  stand  in  fuU  force 
and  effect;"  and  it  did  so,  because  the  plaintiff  in  eiroTi  by 
omitting  to  plead  to  the  jurisdiction,  had  not  placed  on  the 
record  those  proceedings  which  rendered  the  judgment  of  the 
Court  of  Common  Pleas  erroneous.  The  error  of  the  Superior 
Court  was  therefore  an  error  occurring  in  the  exercise  of  its 
jurisdiction,  bv  not  giving  due  effect  to  the  act  of  Congress 
under  which  me  plaintiff  in  error  daimed ;  and  this  error  oi  the 
Superior  Court,  in  the  construction  of  this  act  of  Congress,  it  is 
theprovince  of  this  court  to  correct 

lliough  the  point  does  not  appear  to  have  been  made  in 
Gtordon  t^.  Longest,  yet  it  was  upon  this  ground  only  that  this 
court  could  have  rested  its  decision  to  look  into  the  proceed- 
ings for  the  removal  of  that  suit  from  the  State  court  For  it 
is  as  true  in  this  court  as  in  the  Superior  Court  of  New  York, 
that,  upon  a  writ  of  error,  this  court  looks  only  at  the  techni* 
cal  record,  and  affirms  or  reverses  the  judgment,  according  to 
what  may  appear  thereon.  Inglee  v.  Coolidge,  2  Wheat  363 ; 
Fisher's  Lessor  t^.  Cockerell,  5  Peters,  248 ;  Beed's  Lessee  Vm 
Marsh,  13  Peters,  153.  But  this  is  only  one  of  the  rules  of  evi« 
dence  for  the  exercise  of  its  jurisdiction  as  a  court  of  caror;  it 
prescribes  what  shall  and  what  shall  not  be  received  as  evidence 
of  what  was  done  in  the  court  below ;  and  when  an  act  of  Con- 
gress cannot  be  executed  without  disregarding  this  general  rule, 
it  becomes  the  dut^  of  this  court  to  dioogaid  it  The  plaintiff 
in  error,  having  a  nght  to  have  the  erroneous  judgment  reversed, 
must  also  have  the  right  to  have  the  only  le^  proceedings, 
which  could  be  had  consistentiy  with  the  act  of  Congress,  ex- 
amined to  show  that  error. 

It  is  unnecessary  to  refer  to  the  proceedings  in  the  Court  of 
Appeals  any  further  than  to  say,  that  the  appeal  was  dismissed 
for  want  of  jurisdiction,  that  court  not  having  cognizance  of 
appeals  from  the  decisions  of  a  single  judge  at  a  special  term* 
It  IS  stated  by  counsel,  that  when  l£ese  proceedings  took  place 
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in  the  Court  of  Common  Pleas,  there  was,  by  law,  no  distino- 
tion  between  general  and  special  terms  of  the  Court  of  Common 
Pleas,  and  that,  therefore,  the  plaintiff  in  error  could  not,  by  any 
proceeding,  have  entitled  himself  to  go  to  the  Court  of  Appeals. 

We  have  not  thought  it  necessary  to  inquire  into  this,  because 
we  are  of  opinion  that  the  defendant  was  not  bound  to  take  any 
appeal  to  the  general  term,  if  there  was  such  an  one  then  known 
to  the  law.  His  right  to  remove  the  suit  being  complete,  he 
could  not  be  required,  consistency  with  the  act  of  Congress,  to 
follow  it  further  in  the  Court  of  (jommon  Pleas ;  and  the  power 
of  that  court  being  terminated,  it  could  not  lawfully  render  a 
judgment  against  him;  and  it  is  of  that  judgment  he  now 
complains.  The  onl/  legal  consequence,  therefore,  of  his  not 
appealing  to  the  general  term  is,  that  the  Supmor  Court  is  the 
highest  court  of  tiie  State  to  which  his  complaint  of  that  judg- 
ment could  be  carried,  and  therefore,  under  the  twenty-fifUi 
section  of  the  iudiciary  act,  a  writ  of  error  lies  to  reexamine  the 
juc^ment  of  uiat  highest  court 

The  judgment  of  the  Superior  Court  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  conform  to  this  opinion. 

Oriet. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Superior  Court  of  the  city  of  New  York,  and 
was  argued  by  counsel  On  consideration  whereof  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  ci 
Hie  said  Superior  Court,  in  this  cause  be,  and  the  same  is  here- 
by  reversed,  with  costs,  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  tiie  said  Superior  Court,  for  further  pro- 
ceedings to  be  had  therein,  in  conformity  to  the  opinion  of  this 
court 
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Artemas  L.  Brooks,  Ignatius  Tyler,  "WiLLiAM  W.  Wood- 
worth,  AS  Administrator  of  William  Woodworth,  de- 
ceased,   AND    ALSO    AS     GraNTEE,   AND    JaMES     G.    WiLSON, 

Appellants,  v.  John  Fiske  and  Nicholas  G.  Norcross, 
doing  business  under  the  firm  of  fiske  &  norcross. 

A  machine  for  planing  boards  and  redncing  them  to  an  equal  thickness  throaghont, 
which  was  patented  by  Norcross,  decided  not  to  be  an  infringement  of  Woodworth's 
planing  machine,  for  which  a  patent  was  obtamed  in  1828,  reissned  in  1845. 

The  operation  of  both  machines  explained. 

{Mr.  Justice  Curtis  did  not  sit  in  this  cause,  baling  been  of 
counsel  for  the  patentee.) 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Distnct  of  Massachusetts,  sitting  as  a  court  of 
equity. 

The  appellants  were  the  owners  of  the  Woodworth  patent 
for  a  planing  machine,  the  documents  respecting  which  are  set 
forth  in  extensoj  in  the  report  of  the  case  of  Wilson  r.  Rousseaui 
4  Howard,  646.  They  nled  a  bUl  a^inst  the  appellees  for  an 
injunction  to  restrain  them  from  using  a  certain  planing  ma- 
chine, known  as  the  Norcross  machine,  upon  the  ground  that  it 
was  an  infringement  of  their  letters-patent.  Other  matters 
were  brought  into  the  bill,  which  it  is  not  material  here  to  state. 

In  their  answer,  the  appellees  say,  that  they  have  jointlyi 
under  the  firm  of  Fiske  &  Norcross,  and  not  otherwise,  used 
one  planine  machine  and  no  more,  since  December  25th,  1849, 
at  their  min  in  said  Lowell,  and  nowhere  else ;  but  they  believe, 
and  therefore  aver,  that  said  machine  is  not  the  same  in  princi-* 
pie  and  mode  of  operation  as  the  said  Woodworth  machine, 
but  is  substantially  different  therefrom,  and  contains  none  of 
the  combinations  claimed  in  the  said  Woodworth  patent,  but  is 
a  new  and  different  invention,  secured  to  said  Norcross  by  let- 
ters-patent, duly  granted  and  issued  to  him  by  the  United  States 
of  America,  on  the  twelfth  day  of  February,  in  the  year  one 
thousand  eight  hundred  and  fifty;  to  which,  or  a  duly  certified 
copy  thereof,  they  refer  as  an  exhibit,  with  this  their  answer,  for 
the  purpose  of  showing  the  substantial  difference  between  said 
machines. 

The  answers  then  admit  the  filing  of  the  bill  of  complaint 
charged  in  this  bill  to  have  been  filed  against  them  in  1844,  and 
the  making  of  the  agreement  recited  in  this  bill ;  but  they  say 
that  the  machine  referred  to  in  that  agreement,  and  which  they 
were  then  using,  was  constructed  according  to  a  patent  granted 
to  one  Hutchinson,  on  the  16th  July,  1839,  but  they  admit  that 
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it  embraced  the  first  combination  claimed  in  the  Woodworth 
amended  pateat^  The  answers  farther  contain  the  following 
averments : 

^<And  these  defendants,  further  answering,  say  that  they 
believe,  and  therefore  aver,  that  the  said  Woodworth  patent  is 
void  in  part,  for  want  of  novelty  in  the  first  claim  therein,  to 
wit,  for  the  employment  of  rotating  planes  in  combination  with 
rollers  or  any  analogous  device  to  keep  the  board  in  place ;  the 
same  thing  substantially  having  been  before  patented  in  France, 
to  wit,  in  1817  and  1818,  by  Sir  Louis  Victor,  Joseph  Marl 
Roguin,  and  in  1825  by  Sir  Leonore  Thomas  de  Manneville, 
and  described  in  the  printed  publication  commonly  called  Bre- 
vets d'Inventions,  vol.  23,  pages  207  to  212,  plates  27  and  28, 
and  vol.  41,  pages  111  to  116,  plate  12 ;  and  these  defendants 
refer  also  to  the  Hill  machine,  mentioned  in  the  said  patent  of 
J^orcross,  as  publicly  used  by  Joseph  Hill,  of  Lynn,  prior  to  the 
pretended  invention  of  the  said  combination  by  the  said  Wil« 
Ham  Woodworth,  deceased." 

^  And  these  defendants  further  say,  that  they  believe,  and 
therefore  aver,  that  the  said  patent  issued  to  William  W, 
Woodworth,  July  8, 1845,  is  not  for  the  same  invention  as  the 
original  patent  issued  to  William  Woodworth,  December  27, 
18^  exclusive  of  the  part  disclaimed  January  2d,  1843,  as 
alleged  in  the  plaintiffs'  biU." 

*^  And  these  defendants,  further  answering,  say  that  they  are 
informed  by  numerous  and  able  experts,  and  they  verily  believe, 
and  therefore  aver,  that  the  machine  used  bv  them  and  patented 
by  said  Norcross,  as  aforesaid,  is  not  an  infringement  of  the 
said  Woodworth  patent,  nor  of  any  rights  of  the  plaintifb 
under  the  same ;  and  they  pray  that  the  question  of  infringe- 
ment may  be  tried  by  a  jury  under  the  direction  of  the  court'* 

To  this  answer  a  general  replication  was  filed. 

Much  evidence  was  taken,  and  in  March,  1852,  the  cause 
came  on  to  be  heard  upon  the  bill  annexed,  general  replication, 
and  the  proofs  taken  therein,  before  the  Judge  of  the  District 
Court,  Mr.  Justice  Curtis  having  been  of  counsel  in  the  case. 
The  court  adjudged  that  the  machine  made  and  used  by  the 
defendants,  and  complained  of  in  the  said  bill,  is  not  an  infringe- 
ment of  the  right  secured  to  the  complainants  under  and  by 
virtue  of  the  letters-patent  reissued  and  granted  to  William  W. 
Woodworth,  administrator,  on  the  eighth  day  of  July,  in  the 
year  one  thousand  eight  hundred  and  forty-five,  refenred  to  in 
the  said  bill,  and  under  and  by  virtue  of  the  several  mesne  con- 
veyances recited  in  the  said  bill ;  and  thereupon  the  court  doth 
order,  adjudge,  and  decree,  that  the  oomplainsmts'  said  bill  be, 
and  the  same  hereby  is,  dismissed  with  costs. 
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The  complainants  appealed  to  this  court 

It  was  argaed  by  Mr.  Keller  and  Mr.  G.  T.  Curtis^  for  the 
appellants,  and  Mr.  Whiting  for  the  appellees. 

The  reporter  finds  himself  nnable  to  ^ve  an  intelligible  ex- 
planation of  the  argaments  of  counsel,  without  introducing 
engravings,  which  would  be  out  of  place  in  a  law  book.  In 
fact,  models  were  used  in  the  argument  before  the  court  He 
is  compelled,  therefore,  to  omit  aU  the  arguments  of  counsel 

Mi.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  bill  before  us  was  filed  against  Fiske  and  Norcross  by 
the  assignees  of  Woodworth's  patented  machine  for  planing 
boards,  and  of  tonguing  and  grooving  them. 

It  is  alleged  that  a  planing  machine,  patented  to  Norcross,  and 
used  by  the  defendants,  was  substantially  in  its  combination, 
and  in  the  result  it  produced,  the  same  as  that  assigned  to  the 
complainants,  for  a  district  in  which  the  defendant's  machine 
was  used ;  that  the  complainant's  patent  was  the  elder,  and 
that  the  use  of  Norcross's  machine  was  an  infringement  of  tiiat 
invented  by  William  Woodworth. 

The  Circuit  Court  dismissed  the  bUl  on  the  hearing ;  and  it 
is  this  decree  we  are  called  on  to  revise.  The  contest  in  the 
court  below,  could  hardly  have  been  more  stringent ;  and  much 
consideration  was  obviously  bestowed  on  the  case  by  the  judge 
who  decided  it,  as  appears  from  his  opinion,  which  is  laid  before 
us,  the  accuracv  of  which  opinion  and  the  decree  founded 
on  it,  we  are  called  on  to  examme.  Before  doing  so,  it  is  proper 
to  state,  that  the  machine  used  by  the  defendants,  does  not 
tongue  and  groove  boards,  and  that  this  part  of  Woodworth's 
machine  is  not  in  controversv. 

It  is  insisted  that  Woodworth's  monopoly  extends  to  his 
mode  of  reducing  a  plank  to  an  equal  thickness,  and  a  principal 
question  is  whether  the  patentee  sets  up  any  such  claim.  It  is 
provided,  by  the  6th  section  of  the  act  of  lo35,  that  in  case  of 
any  machine  the  inventor  shall  fully  explain  the  principle  and 
the  several  modes  in  which  he  has  contemplated  the  application 
of  that  principle,  or  character,  by  which  it  may  be  distinguished 
from  other  inventions :  '<  And  shall  particularly  specify  and  point 
out  the  part,  improvement,  and  combination,  which  he  claims 
as  his  own  invention  or  discovery."  An  improvement  of  a 
machine  is  here  claimed  as  having  been  invented,  and  the  sta* 
tnte  requires  that  such  improvement  shall  be  particularly  sped* 
fied ;  it  is  to  be  done  in  writing,  and  the  applicant  is  to  swear 
that  he  believes  he  is  the  first  inventor  of  the  improvement 
This  is  required,  so  that  the  public  may  know  what  they  are 
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prohibited  from  doing  dnring  the  existence  of  the  monopoly, 
and  what  they  are  to  have  at  the  end  of  the  term,  as  a  con- 
sideration for  the  grant 

Jn  the  words  of  Lord  Campbell^  in  Hastings  v.  Brown,  1  Ellis 
&  Blackburn,  453,  ^^  The  patentee  ought  to  state  distinctly 
what  it  is  for  which  he  claims  a  patent,  and  describe  the  limits 
of  the  monopoly;"  or,  in  the  language  of  this  court,  in  Evans 
V.  Eaton,  7  Wheat  434.  It  is  for  the  purpose  of  warning  an 
innocent  purchaser,  or  other  person,  using  the  machine,  of  his 
infringement,  and  at  the  same  time,  of  taking  from  the  inventor 
the  means  of  practising  upon  the  credulity  or  fears  of  other 
persons,  by  pretending  tiiat  his  invention  was  different  from  its 
ostensible  objects.  ^    v 

Have  these  requirements  been  complied  with  by  Woodworth, 
as  respects  a  claim  for  planing  boards  to  an  equal  thickness  ? 
He  obtained  a  patent  for  his  machine  in  1828,  which  was  sur- 
rendered by  his  executor  in  1845,  for  want  of  a  proper  specifica- 
tion, and  a  second  patent  issued,  and  on  this  reissued  patent 
the  case  rests.  For  its  better  understanding,  we  give  extracts 
from  the  claim  and  specification ;  they  are  the  same  that  were 
relied  on  by  the  Circuit  Ck)urt,  and  are  as  follows :  '^  What  is 
claimed  therein  as  the  invention  of  William  Woodworth,  de- 
ceased, is  the  emplo^ent  of  rotary  planes,  substantially  such 
as  herein  described,  m  combination  with  rollers,  or  any  analo- 
gous device  to  prevent  the  boards  from  being  drawn  up  bv  the 
planes,  when  cutting  upwards ;  or  from  the  reduced  or  phned 
to  the  unplaned  surface  as  described."     And  afterwards, 

*^  The  effect  of  the  pressure  rollers  in  these  operations,  being 
such  as  to  keep  the  boards,  &c,  steady,  and  prevent  the  cutters 
from  drawing  the  boards  towards  the  centre  of  the  cutter  wheel, 
whilst  it  is  moved  through  by  machinery.  In  the  planing 
operation  the  tendency  of  the  plane  is,  to  lift  the  boards  directly 
up  against  the  rollers ;  but  in  the  tonguing  and  grooving  the 
tendency  is  to  overcome  the  friction  occasioned  by  the  pressure 
of  the  rollers." 

This  language,  so  far  from  claiming  the  new  truth  or  the 
result  now  contended  for  as  the  invention  or  discovery,  does  not 
describe  or  even  suggest  either  of  them. 

Th6  claim,  or  summing  up,  however,  is  not  to  be  taken  alone, 
but  in  connection  with  the  specification  and  drawings;  the 
whole  instrument  is  to  be  construed  together.  But  we  are  to 
look  at  the  others  only  for  the  purpose  of  enabling  us  correctly 
to  interpret  the  claim. 

The  specification  begins  by  saying,  <^  the  following  is  a  full, 
dear,  and  exact  description  of  the  method  of  planing,  tonguing, 
and  grooving  plank  or  boards,  invented  by  William  woodworth, 
deceased. 
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Here  the  inyention  is  denominated  a  method  of  planing, 
tongoing,  and  grooving,  but  not  of  reducing  to  an  uniform 
thickness. 

The  specification,  then,  after  describing  the  mode  of  preparing 
the  board,  proceeds  thus :  ^^  When  the  plank  or  boards  have 
been  thus  prepared,  (on  a  separate  machine,)  they  maybe  placed 
on  or  against  a  suitable  carriage,  resting  on  a  frame  or  platform, 
BO  as  to  be  acted  upon  by  a  rotary  cutting  or  planing  and  reduc- 
ing wheel,  which  wheel  may  be  made  to  revolve  eitiier  horizon- 
taUy,  or  yertically,  as  may  be  preferred.  The  carriage  which 
sustains  the  plank  or  board  to  be  operated  upon,  mavbe  moved 
forwards  by  means  of  a  rack  and  pinion,  by  an  endless  chain, 
or  band,  by  geared  friction  rollers,  or  by  any  of  the  devices  wdl 
known  to  machinists  for  advancing  a /carriage,  or  materials  to 
be  acted  upon  in  machines  for  various  purposes.  The  plank  or 
board  is  to  be  moved  on  towards  the  cutting  edges  of  the  cut- 
ters, or  knives,  on  the  planing  cylinder,  so  that  its  knives  or 
cutters,  as  they  revolve,  may  meet  and  cut  the  plank  or  board, 
in  a  direction  contrary  to  that  in  which  it  is  made  to  advance. 
The  edges  of  the  cutters  are  in  this  method  prevented  from 
coming  first  into  contact  with  its  surface,  and  are  made  to  cut 
upwards  from  the  reduced  part  of  the  plank  towards  said  sur- 
face ;  by  which  means  their  edges  are  protected  from  injury  by 
gritty  matter,  and  the  board,  or  plank,  is  more  evenly  and  better 
planed  than  when  moved  in  the  reversed  direction." 

There  is  afterwards  a  reference  to,  and  explanation  of,  the 
drawings,  as  follows :  ^  In  the  accompanying  drawings,  figure  1, 
is  a  perspective  representation  of  the  pnncipal  operating  parts 
of  the  machine,  when  arranged  and  combined  for  planing, 
tonguing,  and  grooving ;  and  when  so  arranged  as  to  be  capa- 
ble of  planinfi[  two  planks  at  tiie  same  time,  tiie  axis  of  the 
planing  wheel  being  placed  vertically." 

And  again,  '<  the  rollers  f.  f.  L  which  stand  vertically,  are  to  be 
made  to  press  against  the  plank  and  keep  it  close  to  the  cai^ 
riage,  and  thus  prevent  the  action  of  the  cutters  from  drawing 
the  plank  up  from  its  bed,  in  cutting  from  the  planed  surface 
upwards ;  they  may  be  borne  against  it  by  means  of  weights  or 
springs,  in  a  manner  well  known  to  machinists.  In  a  single 
horizontal  machine,  the  horizontal  friction  rollers  may  be  geared, 
and  the  pressure  rollers  placed  above  them  to  feed  the  board, 
with  or  without  the  carnage,  a  bed  plate  being  used  directiy 
under  the  planing  cylinder." 

And  afterwards,  m  describing  the  process  for  tonguine  and 
grooving,  he  says :  <<  The  edges  of  the  plank,  as  its  planed  part 
passes  the  planing  cylinder,  are  brougnt  ifito  contact  with  the 
above  described  toi^uing  and  grooving  wheels,  which  are  so 
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placed  apon  these  shafts,  as  that  the  tongue  and  groove  shaU 
be  left  at  the  proper  distance  from  the  face  of  the  plank ;  the 
latter  being  sustained  against  the  planing  cylinder  by  means  of 
the  carriage,  or  bed  platci  or  otherwise,  so  that  it  cannot  deviate, 
but  must  be  reduced  to  a  proper  thickness  and  correctly  tongaed 
and  grooved." 

^  To  meet  the  different  thickness  of  the  plank  or  boards,  the 
bearings  of  the  shaft  of  the  cylinder  must  be  made  movable  by 
screws,  or  other  means,  to  adjust  it  to  the  woric ;  or  the  carriage 
or  bed  plate  may  be  made,  so  as  to  raise  the  board  or  plank  up 
to  the  planing  cylinder." 

The  means  to  produce  the  result,  of  reducing  the  board  to  an 
equal  thickness  in  a  horizontal  machine,  are  the  pressure  rollers 
£  f.  above  the  plank;  operating  in  connection  with  two  feed 
rollers ;  and  the  pressure  rollers  (says  the  specification)  <^  may  be 
held  down  by  springs  or  weighted  levers,  which  it  has  not  been 
necessary  to  show  in  this  drawing,  as  such  are  in  common  use." 
These  rollers  are  not  claimed  as  new,  but  are  here  admitted  to 
be  old,  and  to  have  been  in  common  use  when  the  patent  was 
granted;  nor  is  any  intimation  given  in  the  specification  or 
claim,  that  the  pressure  rollers  were  intended  to  be  used  in  any 
combination  for  the  purpose  of  reducing  a  board  to  an  equal 
thickness.  In  the  description  of  the  origmal  macMne,  patented 
in  1828,  the  pressure  rollers  are  not  mentioned  at  'all,  but  they 
are  set  forth  as  having  belonged  to  the  original  machine  in  the 
amended  specification  of  1845 ;  and  which  last-described  ma^ 
chine,  experts  declare,  materially  differs  from  the  original  as  pa- 
tented in  1828.  Buta8itisnotnecessary,in  this  case,  to  ffo  into 
the  allegation  of  variance  set  forth  in  the  answer,  we  will  pro* 
ceed  at  once  to  examine  the  question  of  infringement.  And  to 
to  do  this,  we  must  first  inquire  what  Woodworth's  claim  to 
novelty  of  combination  and  invention  is.  His  rotary  cutter 
wheel  is  old,  his  bed  plate  is  old,  and  his  pressure  rolkrs  are  old 
likewise. 

The  invention  relied  on  is  a  new  combination  in  the  machine 
of  three  elements,  to  produce  the  result  of  planing  a  plank 
against  its  motion  through  the  machine;  and  the  claim  of  mono* 
poly  is  the  employment  of  rotary  planes  in  combination  with  the 
face  of  a  bench,  and  pressure  rollers,  to  prevent  the  board  from 
being  drawn  up  by  the  planes  when  cutting  upwards,  or  from 
the  reduced  or  planed  to  the  unplaned  surface,  as  described. 

As  the  board  advances  on  th<e  rotary  cutters  they  will  strike 
it  thirty  times  in  a  second,  and  violently  tend  to  Uft  it  into  the 
knives ;  and  to  keep  it  down  to  the  bench,  a  strong  pressure  is 
required.  And  in  the  next  place,  the  cutters  beinff  over  the  hori* 
sontal  bed  and  stationary,  at  a  fixed  distance  nom  it,  and  the 
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board  pressed  down  to  it  so  forcibly  as  to  crash  out  the  winds 
in  warped  lumber,  the  machine  will  of  necessity  reduce  the 
board  to  an  equal  thickness  throughout. 

Norcross's  planing  machine  is«an  improvement  of  Hill's,  which 
was  in  use  when  Woodworth  invented  his  in  1828.  Hill  used 
the  rotary  cutter,  which  he  placed  on  the  underside  of  the  bench 
with  a  section  cut  through  it;  the  cutters  extending  through  the 
bench  to  the  upperside,  so  far  as  to  take  from  the  board,  passing 
over  the  flat  smface  above,  the  depth  of  wood  desired,  .  Feed 
rollers  were  employed  to  forward  the  board,  and  a  steel  spring 
(made  of  the  section  of  a  hand-saw)  was  used  to  keep  the  board 
steady.  The  spring  pressed  a  smooth  metal  surface  on  the 
board,  and  operated  as  a  pressure  roller  does.  But  then,  this 
spring  was  not  used  for  the  purpose  that  Woodworth  used  his 
pressure  roUers ;  in  this,  that  the  face  of  the  bench  above  the 
cutters,  prevented  the  board  from  being  drawn  into  them ;  the 
cutters  orew  it  down  to  the  bench,  so  wat  this,  bench  is  the  ana- 
logous device  to  Woodworth's  pressiire  roUers,  and  is  also  in 
combination  with  the  rotary  cutters ;  hence  these  two  elements 
existed,  thus  combined,  when  Woodworth  got  his  patent. 

Hill's  machine  had  a  bar  immediately  over  the  cutters,  and 
covering  the  cut  through  the  bench,  where  the  knives  revolved; 
between  this  bar,  and  tiie  bench,  the  feed  rollers  forced  the  board, 
but  as  the  rest  bar  was  stationary,  and  the  cutter  wheel  also 
stationary,  and  the  cutters  extended  to  a  fixed  distance  above 
the  upper  face  of  the  bench,  the  consequence  was,  that  the  board 
came  through  the  machine  of  an  unequal  thickness.  To  over- 
come this  defect,  Norcross  made  the  rest  bar,  (previously  station- 
axv,)  the  cap  of  a  square  frame,  on  the  vertical  side  pieces  of 
which  he  fixed  the  journals  of  his  cutter  wheel,  the  cutters  and 
rest  bar  being  stationary  relatively  to  each  other,  and  always  the 
same  distance  apart  This  frame  is  supported  in  a  stationary 
guide  frame  fastened  to  the  bench,  and  so  made  as  to  allow  a 
free  vertical  movement  up  and  down  of  the  rest  bar,  and  cutting 
cylinder.  As  the  board  passes  over  the  face  of  the  bench,  and 
under  the  rest  bar,  the  whole  weight  of  the  sliding  frame  rests 
on  the  board,  and  as  the  cutters  strike  it  at  a  guaged  distance 
from  the  bar,  and  as  they  move  up  and  down  with  the  bar,  it 
follows  that  when  the  board  in  its  rough  state  is  of  an  unequal 
thidcness,  and  the  side  presented  to  the  cutters  is  pressed  down 
to  the  bench,  the  thicker  parts  of  the  board  will  force  up  the 
movable  frame  and  draw  up  the  rest-bar  and  cutters  above  the 
bench,  equal  to  the  increased  thickness  of  the  board,  which  will 
be  dressed  to  the  thickness  of  the  space  the  cutters  and  rest  are 
set  apart  Opposite  to  the  outer  part  of  the  rest  F,  that  sec- 
tion of  the  bed  over  which  the  pkuied  surface  of  the  bosird  passes j 
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!b  a  bar,  horizontal  to  the  rest.  The  two  bars  form  a  throa1> 
piece  which  serves  to  hold  the  board  steady  as  it  passes  through 
the  machine. 

.  In  view  of  this  state  of  facts  the  rale  is,  that  if  a  combination 
has,  as  here,  three  different  known  parts,  and  the  result  is  pro- 
posed to  be  accomplished  by  the  miion  of  all  the  parts,  arranged 
with  reference  to  each  other,  the  use  of  two  of  these  parts  only, 
combined  with  a  third,  which  is  substantially  different  in  the 
manner  of  its  arrangement  and  connection  with  the  others,  is 
not  the  same  combination,  and  no  infringement 

The  combination  and  arrangement,  as  appears  from  the  testi- 
mony of  experts,  and  by  a  comparison  of  the  models  and  draw- 
ings presented  to  us,  was  the  only  novelty  in  the  invention  of 
Woodworth.  Bentham,  in  April,  1793,  described  a  rotary  cut- 
ter and  an  adjustable  bench,  which,  when  adjusted,  became  fibced, 
so  that  the  board  would  be  of  a  determinate  thidmess  when 
passed  between  them. 

.  The  Hill  machine  cut  the  plank  from  its  planed  to  its  un- 
planed  surface,  and  had  feed  rollers  and  a  spring  to  keep  it  down 
to  the  bed;  while  the  bed  served  to  prevent  the  plank  from 
being  drq.wn  into  the  cutters. 

The  Baltimore  machine  (as  the  one  witness  who  describes  it 
deposed)  reduced  the  plank  to  a  uniform  thickness  by  passing 
it  ^between  a  fixed  bed  and  a  fixed  cutter,  and  kept  it  down  on 
the  bed  by  a  pressure  roller. 

The  French  machine  of  Boguin  patented,  and  in  use  as  early 
as  1818,  had  the  rotary  cutter  and  bench ;  they  were  stationary 
relatively  to  each  other,  and  must  have  cut  the  board  of  an  even 
thickness  had  it  been  pressed  so  hard  to  the  bed  as  to  force  out 
the  warps ;  but  this  seems  not  to  have  been  the  case.  The  cut 
of  the  planes  was  with  the  advance  of  the  board  through  the 
machine,  and  from  the  unplaned  to  the  planed  surface ;  and  for 
this  reason  the  lift  of  the  cutters  was  very  slight.  The  plank 
was  kept  steady  by  a  rest  bar  as  in  Hill's  machine. 

This  is  all  we  deem  necessary  to  describe,  in  regard  to  other 
machines,  to  the  end  of  passing  judgment  on  the  question  of 
infiingement.  As  to  the  question  of  originality  of  the  Wood- 
worth  machine,  compared  with  the  other  earlier  planing  ma- 
chines produced  in  evidence,  and  explained  by  experts;  and 
secondly,  as  to  the  question,  whether  the  original  machine,  for 
which  Woodworth  obtained  his  patent  in  18^,  had,  or  had  not 
pressure  rollers  in  connection  with  other  rollers,  and  which  are 
now  claimed  as  the  main  element  of  the  machine  repatented  in 
1845,  we  forbear  from  deciding,  as  we  suppose  these  questions 
would  be  more  appropriately  left  to  a  juiy  on  issues,  where  the 
witnesses  could  be  heard  in  open  court.    It  is  deemed  proper  to 
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remark  that  the  fact  of  procuring  u  patent  for  a  new  and  useful 
machine  in  1845,  under  the  assmnption  of  a  reissne,  which  was 
not  osefol  as  patented  in  1828,  for  want  of  feed  and  pressure 
rollers,  now  used  as  is  alleged  in  defence,  would  present  a  ques- 
tion of  fraud,  conunitted  on  the  public  by  the  patentee  by  giving 
his  reissued  patent  of  1845,  date,  as  an  original  discoveiy,  made 
in  1828,  and  thereby  overreaching  similar  inventions  made  be- 
tween 1828  and  1845. 

There  is  one  feature  in  Norcross's  machine,  and  covered  by  his 
patent,  which  is  not  claimed  to  be  an  infringement  It  is  this : 
as  the  board  passes  under  the  rest  bar  F,  it  is  weighted  dovni 
on  the  edge  of  that  section  of  the  bed  over  which  the  plank  first 
passes.  The  rest  bar  is  slightly  concave  and  bears  heavily  on 
the  planed  end  of  the  plank ;  the  further  side  of  that  section  of 
the  bed  over  which  the  board  last  passes,  being  somewhat  de- 
pressed, and  made  lower  by  a  bevelling  than  the  opposite  sec- 
tion. By  this  means,  the  board  is  bent,  and  struck  by  ihe 
cutters  on  a  concave  surface ;  the  grain  of  the  wood  being  con- 
densed by  the  bend  in  the  boards,  so  as  to  grasp  the  knots  more 
firmly,  and  prevent  them  firom  being  thrown  out  by  ihe  cutter 
and  also  to  prevent  the  fibres  from  eating  into  the  planed  suf* 
&ce.  Because  of  the  board  being  bent,  tiie  Norcross  machine 
cannot  be  used  for  tonguing  and  grooving  boards,  as  the  edges 
€»f  the  board  must  be  staraight  to  perform  these  operations. 

From  the  distance  the  pressure  rollers,  in  Woodworth's  ma- 
diine,  have  to  be  separated  so  as  to  give  the  cylinder  room  to 
rotate,  the  board  tends  to  curve  upvirarcb,  and  is  cut  on  a  convex 
surface,  thus  loosening  the  knots,  and  causing  them  to  be 
thrown  out,  and  causing  the  surface  of  the  planed  board  to  be 
eaten  in  where  the  wood  is  cross-grained  or  coarse,  and  also 
to  be  uneven,  and  frdl  of  small  rid^. 

We  must,  however,  disregard  this  last  improvement  in  Nor- 
ooss's  machine,  and  also  discard  the  parts  of  Woodworth's 
machine  which  tongue  and  groove,  and  treat  his  invention  as 
a  single  machine  for  planing  boards  on  one  side  only ;  and,  on 
this  state  of  the  facts,  try  the  question  of  infringement.  To 
infringe,  Norcross  must  use  all  the  parts  of  Woodworth's  com- 
bination. 1.  The  use  of  rollers  to  keep  the  board  firmly  to  the 
bed,  and  prevent  it  from  being  drawn  into  the  cutters  and  torn 
to  pieces,  and  to  press  out  the  warps,  is  the  principal  claim  to 
invention.  Norcross  uses  no  such  pressure  rollers,  nor  can  they 
be  employed  in  his  machine  to  such  purpose. 

But  it  IS  insisted  that  the  section  of  the  bed  plate  in  Norcross's 
machine,  over  which  the  unplaned  board  passes  before  it  reaches 
Uie  cutter,  is  equivalent  to  the  pressure  roller  of  Woodworth ; 
and  that  the  throat-piece  is  equivalent,  in  its  operation,  to  his 
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stationary  roller.  2.  That  Norcross  uses  his  rest  F,  as  an  equiv- 
alent to  Woodworth's  bed  plate ;  that  the  front  section  of  the 
bed  being  used  for  the  pressure  roller,  and  acting  in  combina- 
tion wim  the  rest  F,  representing  Woodworth's  bed  plate,  and 
the  cutter  operating  alike  in  both  machines,  it  follows  that  Nor- 
cross,  in  fact,  used  Woodworth's  combination ;  but  disguised  it 
by  turning  Woodworth's  machine  upside  down. 

The  remarks  of  Judge  Sprague,  (who  decided  this  cause  in 
the  Circuit  Court,)  made  in  answer  to  the  foregoing  argument, 
are  so  distinct,  and  satisfactory  to  us,  that  we  deem  proper  that 
they  should  be  adopted  in  this  opinion.     They  are  as  foUows : 

^<  The  plaintifiPs  witnesses,  when  asked  in  what  part  of  the 
defendant's  machine  they  find  the  plaintiff's  pressure  roller,  are 
diyided  in  opinion;  some  of  them  say  that  it  is  the  bed,  because 
that  prevents  the  board  firom  being  drawn  into  the  axis  of  the 
cutter,  considering  that  function  as  the  characteristic  of  the  plain- 
tiff's roller.  Others  find  it  in  what  is  called  the  rest,  because  that 
presses  the  board  down  upon  the  bed.  But  in  the  Hill  machine, 
the  roller  performed  the  same  office  of  pressing  the  board  down, 
and  tiie  bed  the  same  office  of  preventing  it  being  drawn  towards 
the  axis.  If  either  of  these  sets  of  witnesses  be  correct  the  Hill 
machine  contained  the  plaintiff's  pressure  roller,  and  as  it  had 
also  a  bed  piece  and  rotary  cutter,  it  would  follow  that  it  had  the 
plaintiff's  combination.  Such  a  construction,  therefore,  cannot 
be  maintained.  The  truth  is,  that  after  the  Hill  machine,  it 
was  only  left  to  Woodworth  to  make  some  new  arrangement  of 
the  thr^  elements,  that  is,  some  new  mode  of  combination. 
Woodworth's  invention  may  be  regarded  as  an  improvement 
upon  Hill's.  If  Norcross  uses  this  improvement  then  he  in- 
fnnges,  whatever  he  may  add  to  it,  or  with  whatever  new  in- 
vention he  connects  it.  If  he  does  not  use  this  improvement  he 
does  not  infiringe,  although  he  may  by  other  means  work  out 
the  same  ultimate  result.'' 

^^  What,  then,  is  the  improvement  which  Woodworth  made  on 
the  Hill  machine  ?  He  took  the  rotating  cylinder,  which  was 
in  a  fixed  position  below  the  bed,  and  placed  it  in  a  fixed  posi- 
tion above  the  bed.  This  is  the  only  change  in  the  arrangement 
of  the  three  elements.  But  it  transferred  to  the  pressure  roller 
a  function  which  had  before  been  performed  by  the  bed.  In 
HiU's  machine  the  pressure  roller  only  kept  the  board  down  upon 
the  bed,  the  latter  keeping  it  firom  being  drawn  into  the  axis 
of  the  cutter.  In  Woodworth's,  the  pressure  roller  performs 
both  these  offices.  The  effect  of  this  is  to  plane  the  board  on 
the  upper  side  instead  of  the  lower,  and  the  result  of  that  is,  that 
the  board  comes  out  of  an  uniform  thickness,  which  was  not  ac- 
complished by  Hill.    In  hb  machine,  the  rotary  cylinder  being 
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placed  below  tiie  bed,  with  the  knife  projecting  above  it,  the 
edge  of  the  knife  was  kept  at  a  fixed  GUstonce  above  the  upper 
gnrfajce  of  the  bed,  and  cut  from  the  lower  sije  of  the  board, 
through  its  whole  length  and  breadthi  so  much  of  it  as  waa 
equal  to  that  distance.  Thus,  if  the  edge  of  the  knife  was  a 
quarter  of  an  inch  above  the  bed^  and  the  board  be  pressed 
dosely  to  it,  it  would  take  off  a  quarter  of  an  inch  of  the  undor 
side  of  the  board  throu^  its  whole  extent,  and  if  it  was  of  an 
unequal  thickness  before,  it  would  remain  of  an  unequal  thick* 
ness.  By  placing  the  cylinder  in  a  fixed  position  above,  and 
keeping  a  certain  distance  between  the  edge  of  the  cutter  and 
the  b^  and  all  of  the  board  above  that  distance  being  taken  off 
by  cutting  on  the  upper  side,  it  necessarily  comes  out  of  a  uni* 
form  thickness." 

^  Now  let  us  look  at  the  Norcross  machine.  If  it  has  any  part 
which  is  equivalent  to  the  pressure  roller,  it  is  the  rest.  liet  us, 
then,  for  the  sake  of  clearness,  consider  that  to  be  a  pressure  roller* 
What  then  has  been  done  by  Norcross  ?  He  has  left  the  ai^ 
rangement  of  the  three  elements  the  same  as  it  was  in  Hill's* 
The  rotary  cylinder  is  below  the  bed;  the  jNressure  roller  still 
keeps  the  board  down  upon  the  bed,  and  the  bed  keeps  it  fiN>m 
being  drawn  into  the  axis  of  the  cutter.  His  improvement  is 
this:  He  has  made  the  cutting  cylinder  movable,  vertically^ 
which  it  was  not  before,  and  has  connected  it  with  his  rest,  that 
is,  with  the  pressure  roUer,  so  that  when  the  latter  is  forced  up- 
wards by  the  increased  thickness  of  the  board,  it  draws  the  cut* 
ter  upwards  with  it,  which  thereby  is  made  to  cut  just  as  much 
more  from  the  under  side  of  the  board,  as  the  roller  is  pressed 
up  by  the  increased  thickness.  Bv  this  contrivance,  the  edge  of 
the  cutter  is  kept  in  a  fixed  relation  to  the  rest,  or,  in  oth^ 
words,  the  pressure  roUer;  the  space  between  them  being 
always  the  same,  whereas  in  Hill's,  and  also  in  Woodworth's, 
the  edge  of  the  knife  had  a  fixed  relation  to  the  bed,  and  not  to 
the  pressure  roller.  The  defendant,  therefore,  has  made  a  new 
and  independent  invention,  and  does  not  use  the  arrangementi 
or  mode  of  combination  of  the  plaintiff." 

For  the  reasons  above  stated,  we  are  of  opinion  that  the  map 
chine  of  the  respondents  did  not  infringe  the  patent  of  the  com* 
plainants,  and  therefore  order  that  the  decree  of  the  circuit  court 
diflmJHfting  the  bill,  be  affirmed. 

tSi.  Justice  McLE  AN,  Mr.  Justice  WAYNE,  and  Mr.  Justice 
NELSON,  dissented. 

Mr.  Justice  McLEAN. 

I  dissent  from  the  opinion  of  the  court  The  defendants  rest 
their  defence  on  three  grounds : 
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•    1.  A  want  of  novelty  in  Woodworth's  invention. 

2.  That  in  the  new  patent  of  Woodworth,  issued  on  the  Bfaa> 
render  of  the  old  one,  to  conect  the  specifications,  a  new  inven* 
tion  is  claimed,  not  contained  in  the  nrst  patent 

8.  That  the  defendant's  machine  is  substantially  difierent  from 
the  plaintifiPs. 

The  Woodworth  patent  has  been  a  subject  of  investigation 
frequently  before  the  circuit  courts  of  the  United  States,  and 
of  this  court  And  although  the  orimiality  of  the  invention 
has  been,  I  believe,  uniformly  sustained,  still,  the  fact  of  novelty 
depends  upon  proof^  and  may  be  disputed  by  an^  one  against 
whom  suit  is  brought  The  patent  is  primd  facte  evidence  of 
right  in  the  patentee.  A  defence  which  denies  the  novelty  of 
the  invention,  must  be  proved. 

The  original  patent  of  Woodworth  is  dieted  the  27th  of  De- 
cember, 1828.  He  describes  his  invention  to  be  an  ^<  improve- 
ment in  the  metiiod  of  planing,  tonming,  grooving,  and  cutting 
into  mouldings,  of  either  plank,  boards,  or  anv  other  material,  and 
for  reducing  the  same  to  an  equal  width  and  thickness,  and  also 
for  facing  and  dressing  brick,  and  cutting  mouldings,  or  facing 
metallic,  mineral,  ot  outer  substances,  ne  then  describes  the  ma- 
chinery by  which  this  result  is  produced.  And  he  says,  in  the 
conclusion,  that  he  does  not  claim  the  invention  of  circular  saws, 
or  cutter  wheels,  knowing  they  have  long  been  in  use ;  but  he 
claims  as  his  invention,  the  improvement  and  application  of  cut- 
ter or  planing  wheels  to  planing  boards,  &c.,  as  above  stated,  See. 

There  is  no  daim,  in  his  written  specificati(»is,  fat  pressure 
follers  on  botii  sides  of  the  cutting  cyfinder,  which  confine  the 
board  to  its  place,  and  necessarily  reduced  it  to  an  equal  thick- 
ness ;  but  in  the  drawings,  these  rollers  appear  at  tiie  proper 
places,  and  are  so  airan^d  as  to  reduce  the  board  to  a  uniform 
thickness. 

The  written  specifications,  including  the  drawings,  constitute  a 
part  of  the  patent,  and  must  be  construed  as  the  daim  of  the 
plaintifC  In  Tlijd^  v.  Goodwin,  3  Sumner,  514,  it  is  said,  if  the 
court  can  perceive,  on  the  whole  instrument,  the  exact  nature 
and  extent  of  the  daim  made  by  the  inventor,  it  is  bound  to 
adopt  that  interpretation,  and  to  give  at  full  effect  The  same 
is  held  in  Wyetb  v.  Stone,  1  Story,  270,  286 ;  and  in  Ames  v. 
Howard,  1  Sumner,  482, 485,  it  is  said  ^the  drawings  are  to  be 
taken  in  connection  with  the  words,  and  if,  by  a  comparison  of 
the  words  and  the  drawings,  the  one  would  explain  the  other 
Buffidenthr  to  enable  a  skilfol  mechanic  to  perform  the  work, 
the  specincation  is  sufficient"  Bloxam  t^.  Elsee,  1  Car.  &  Payne, 
558,  IS  to  the  same  effect 

Formerly,  patents  were  construed  strictly  as  giving  mono- 
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plies ;  but  of  late  years,  in  England,  inventions  are  treated  differ- 
ently, and  a  liberal  view  is  taken  in  favor  of  the  right.  Blan- 
chard  v,  Spragae,  3  Sumn.  535, 539.  This  has  been  the  settled 
doctrine  in  this  country,  and  it  is  founded  upon  the  highest  con- 
siderations of  policy  and  justice.  The  opinion,  delivered  by  my 
brother  Curtis  thb  morning,  as  the  organ  of  the  court,  cites  the 
authorities. 

No  patent,  it  is  believed,  v^rhich  has  ever  been  granted  in  this 
country,  has  been  so  much  litigated  as  this  one.  This  affords 
no  unsatisfactory  evidence  of  its  value.  Very  shortly  after  Wood- 
worth's  machine  was  put  in  operation,  a  system  of  piracy  waa 
commenced,  and,  although  twenty-five  years  have  elapsed,  nume- 
rous suits  are  still  pending  contesting  the  right.  Mr.  Justioe 
Story  was  one  of  the  first  judges  whose  duties  required  him 
to  scrutinize  this  patent  in  all  its  parts,  and  he  sustained  it  in 
alL  This  was  before  the  specifications  were  corrected.  And 
this  court  also  sustained  it,  in  7  How.  712,  where  it  says,  "  the 
specifications  accompanying  the  application  for  a  patent  are 
sufficiently  full  to  enable  a  mechanic  with  ordinary  skill  to  build 
a  machine."     And  this  is  what  the  law  requires. 

In  the  corrected  specifications  the  patentee  says :  ^^  Having 
thus  fully  described  the  parts  and  combinations  of  parts,  and 
operation  of  the  machine  for  planing,  tonguing,  and  grooving 
boards  or  plank,  and  shown  various  modes  in  which  the  same 
may  be  constructed  and  made  to  operate,  without  changing  the 
principle  or  mode  of  operation  of  tiie  machine,  what  is  claimed 
therein,  as  the  invention  of  William  Woodworth,  deceased,  is 
the  employment  of  rotary  planes,  substantially  as  herein  de- 
scribed, in  combihation  with  rollers  or  any  analogous  device,  to 
prevent  the  boards  from  bein^  drawn  up  by  the  planes,  when 
cutting  upwards,  or  firom  the  planed  to  the  unplaned  surface,  aa 
described.  And  also  the  combination  of  the  rotating  planes  with 
the  cutter  wheels,  for  tonguing  and  grooving,  for  the  purposes 
of  planing,  tonguing,  and  grooving  boards,  &c.,  at  one  operap 
tion,  as  described." 

"And,  finally,  the  combination  of  either  ihe  tonguing  or 
grooving  cutter  wheel,  for  tonguing  and  grooving  boards,  &&, 
with  the  pressure  rollers,  as  described ;  the  effect  of  the  pressure 
in  these  operations  being  such  as  to  keep  the  boards,  6cc^ 
steady,  ana  prevent  the  cutters  firom  drawing  the  boards  to- 
wards the  centre  of  the  cutter  wheels,  whilst  it  is  moved  through 
by  machinery,"  &c. 

L.  Boguin,  of  France,  in  the  years  1817  and  1818,  invented 
a  machine  for  planing,  grooving  wood,  moulding,  &c.,  it  is 
alleged,  substantially  on  the  same  principles  as  Woodworth'a 
machine. 
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.  A  considerable  number  of  experts  were  examined,  in  the  Cir* 
cnit  Court,  on  both  sides,  and  their  opinions,  as  usual  in  such 
cases,  were  directly  in  conflict.  Such  testimony,  being  written, 
cannot  lead  the  court  to  a  satisfactory  result,  by  weighing  the 
evidence,  as  might  be  done  by  a  jury,  where  the  witnesses  are 
examined  in  open  court  There  seems  to  be  no  other  mode 
of  arriving  at  a  correct  conclusion,  than  to  read  what  the  ex- 
perts have  said,  and  make  up  an  opinion  on  the  specifications 
of  the  patents,  and  on  an  examination  of  the  models. 

The  French  machine  was  improved  in  1818.  The  patentee 
says :  <<  The  parent  idea  of  the  first  machine  could  not  vary. 
This  parent  idea  consisted  in  subjecting  the  wood  to  the  action 
of  a  tool  of  a  particular  shape,  and  to  impart  to  this  tool  a  ro« 
tary  movement;  but  the  choice  remained,  either  of  making  the 
tool  stationary,  and  causing  the  wood  to  advance  under  it  with 
a  slow  and  progressive  motion  —  one  rotary,  the  other  progres- 
sive. The  mrst  was  adopted  in  the  construction  of  the  machine 
described  in  .support  of  the  petition  for  letters-patent;  the 
second  has  been  adopted  in  the  construction  of  the  improved 
machine." 

After  describing  the  structure  of  the  cylinder,  he  says :  ^  It  is 
borne  by  a  cast-iron  carriage,  and  to  the  back  part  of  this  car- 
xiaTC  is  attached  an  iron  axletree,  bearing  two  brass  pinions, 
which  gear  into  a  rack,  and  tend  to  regulate  the  movement  of 
the  carriage.  The  bench  moves  itself  vertically  by  means  of 
screws  which  support  it,  and  tend  to  raise  it  or  lower  it,  accord- 
ing to  the  thickness  of  the  wood  to  be  worked."  "  Four  small, 
graduated  plates  of  metal,  placed  in  the  interior  angles  of  the 
superstructure,  act  as  a  r^ulator  to  fix  this  bench  in  a  perfectiy 
horizontal  position."  '^'Invo  iron  squares  abut  the  bench  at 
both  ends."  <<  Experience,"  he  says,  <'  has  taught  that  the  weight 
of  the  bench  was  not  sufficient,  singly,  to  prevent  the  vibration 
imparted  to  it  by  the  machine  when  in  operation,  and  there 
resulted  from  this  vibration  waves  on  the  surface  of  the  planed 
board."  This  was  obviated  by  the  weight  of  the  carriage. 
^  The  carriage  is  of  cast  iron,  and  weighs  about  two  hundred 
and  forty-one  pounds.  It  is  necessary  that  the  carriage  should 
be  of  sufficient  weight,  so  as  not  to  be  raised  by  the  strain  of 
the  tool" 

^  The  back  part  of  the  bench  carries  a  claw,  against  which 
the  wood  is  rested  and  stopped,  Uke  a  carpenter's  bench.  At 
the  other  extremity,  the  wood  is  stopped  by  movable  dogs, 
which  pass  under  a  bar  through  which  passes  pressure  screws." 
And  he  further  says:  '^  We  have  seen,  in  the  description  of  the 
first  machine,  that  the  piece  called  guide  (because  it  serves 
efiectually  to  guide  the  wood  under  the  tool  for  grooving  and 
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moulding)  was  fixed  on  the  superstructure  of  the  bench.  In 
the  new  machine,  this  piece  is  borne  by  the  carriage." 

From  this  description  it  appears,  that  the  planing  cylinder  is 
carried  by  an  iron  firame,  and  passes  over  the  surface  of  the 
board,  which  is  fastened  on  a  bed  by  a  claw  at  one  end,  and 
at  the  other  by  movable  dogs."  This  bench,  on  which  the  board 
is  placed,  is  movable  vertically,  so  as  to  be  adjusted  by  screws  to 
the  thickness  of  the  wood  to  be  worked. 

The  wood  is  fastened  on  this  adjustable  bed,  and  the  iron 
firame  which  carries  the  cutting  cylinder  is  of  sufficient  weight 
to  keep  the  cutters  on  the  board,  but  this  machinery  cannot  re* 
duce  the  plank  to  the  same  thickness.  When  the  bench  rises 
or  faUs,  the  whole  surface  of  the  plank  rises  and  falls,  and  the 
cutting  knives  cannot  so  operate  by  pressure  on  so  long  a  sur- 
face as  to  reduce  tiie  inequalities  of  the  board.  But  this  caa 
be  done  by  pressure  rollers,  as  in  Woodworth's  machine,  on 
each  side  of  the  cutting  cylinder — one  adjustable,  so  as  to  ad* 
mit  the  unplaned  plank ;  the  other  fixed,  so  as  to  admit  the  pass- 
age of  the  plank,  when  reduced  to  the  required  thickness.  The 
I^ench  machine  may  present  a  smooth  surface,  but  the  inequali- 
ties of  the  board  will  not  be  removed.  They  will  remain  in 
the  same  proportion  as  before  the  planing  operation. 

It  is  argued,  that  the  piece  or  bar  which,  in  the  first  machine, 
was  fastened  to  the  bench,  and  which,  in  the  improved  one,  was 
annexed  to  the  carria^,  operated  as  a  pressure  roller.  If  this 
were  admitted,  it  womd  not  remove  the  difficulty,  as  one  press- 
ure roller  or  bar  could  answer  no  valuable  purpose.  There 
must  be  two  rollers,  one  adjustable,  as  above  stated,  or  two 
fixed  rollers,  or  bar  and  an  adjustable  bed,  to  reduce  the  plank  to 
an  equal  thickness.  But  if  L.  Roguin  be  permitted  himself  to  de- 
scribe the  function  of  this  bar,  it  is, "  to  guide  the  wood  under  the 
tool  for  grooving,  tonguing,  and  moulding."  Shall  the  language 
of  the  inventor  be  misapplied,  and  this  bar  be  appropriated  to 
a  use  which  it  would  seem  he  never  thought  of,  to  render  invalid 
Woodworth's  patent? 

Several  of  the  witnesses  on  both  sides  gave  their  testimony 
firom  the  description  of  L.  Roguin's  patent,  published  in  a  book 
called  "  Brevets  d'Inventions ;"  but,  as  that  book  was  not  pub- 
lished until  after  Woodworth's  invention,  its  description  is  evi- 
dence only  so  far  as  it  agrees  with  the  specification  attached  to 
the  patent  of  L.  Roguin.  And  it  does  appear,  firom  the  original 
specifications,  filed  by  him,  a  certified  copy  of  which  has  been 
recentiy  procured  by  M.  Perpigna,  that  there  are  some  material 
variances.  We  must  therefore  look  to  the  authentic  paper  and 
drawings,  as  certified,  for  evidence  in  regard  to  the  machine. 

The  organization  of  this  machine  does  not  ^eem  to  be  on 
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the  same  principle  as  Woodworth's,  and  the  result  is  differ- 
ent. 

The  other  French  machine,  alleged  to  be  similar  to  that  of 
Woodworth's,  is  De  Manneville's.  This  machine  was  patented 
in  France  in  1825  and  described  in  the  printed  work  caUed 
"  Brevets  d'Inventions."  The  patent  embraced  two  machines, 
having  for  (their)  object  the  grooving,  planing,  and  reducing  to 
a  uniform  thickness,  wood  intended  for  inlaia  work ;  as  weu  as 
all  sorts  of  boards,  whatsoever  may  be  their  dimensions.  The 
inventor  calls  them  a  groover  and  planer. 

The  description  of  this  machine  by  the  inventor  is  confused, 
and  scarcely  intelligible.  One  of  the  defendants'  witnesses 
describes  it  as  having  two  planes,  one  of  which  is  called  rough, 
the  other  smooth,  both  of  which  are  kept  down  to  the  face  of 
tixe  board  by  a  tool-bearer,  and  are  moved  backward  and  for- 
ward by  a  crank  motion.  The  rough  plane  is  movable  to  and 
from  the  board,  by  being  held  to  it  by  a  spring ;  the  smooth 
plane,  or  finisher,  is  immovable,  principally,  from  the  board, 
except  to  separate  the  shavings  firom  it  The  position  of  the 
board  is  edgewise,  resting  on  the  horizontal  rollers — friction 
rollers ;  and  it  is  carried  through  by  a  pair  of  fluted  cylinders  or 
rollers,  vertical,  and  parallel  to  each  other ;  which  rollers  press 
npon  each  side  of  the  board,  one  of  which,  the  back  one,  is 
made  to  slide  in  its  boxes,  held  up  by  a  spring,  and  thus  made 
to  yield  to  the  inequalities  of  the  thickness  of  the  board.  Ano- 
ther pair  of  rollers,  holding  the  same  vertical  position,  called 
discharging  cylinders,  neither  of  which  is  yielding,  nor  are  they 
fluted ;  ana  to  adjust  the  different  thicknesses,  the  inventor  sug- 
gests rollers  of  different  diameters,  and  on  an  adjustable  bed. 

Anjr  one  can  at  once  see  that  this  is  not  an  organization  of 
machmery  similar  to  Woodworth's  machine.  It  is  not  the  same 
principle,  nor  is  it  in  substance  like  it  This  remark  is  made  in 
regard  to  the  combination  claimed  by  Woodworth,  and  not  to 
all  the  elements  of  which  that  combination  is  formed.  In  the 
Manneville  machine  there  is  no  combination  of  pressure  rollers 
with  rotary  cutters,  as  in  Woodworth's;  the  cutters  have  a 
reciprocating  motion  instead  of  a  rotary  one.  Several  of  the 
elements  in  both  machines  are  the  same,  but  they  are  not  so 
arranged  as  to  act  in  the  same  manner  or  on  the  same  prin- 
ciple. 

Some  of  the  witnesses  for  the  defendants  think,  that  from 
the  two  French  patents,  the  Woodworth  machine  might  be 
constructed  without  invention;  but  these  machines  must  be 
considered  singly,  and  not  together.  In  the  defence  it  is  alleged, 
in  reference  to  Woodworth's  machine,  that  "the  same  tUng 
substantially  was  patented  in  France,  in  1817  and  1818,  by  L. 
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Rogtdn,  and  in  1825,  by  Manneville.  The  defence,  in  tbis 
respect,  is  not  sustained,  as  neither  of  the  patents  are  substan* 
tially  the  same  as  Woodworth's. 

The  next  point  for  consideration  is,  whether,  in  the  amended 
spedfications  of  Woodworth's  patent  in  1845,  a  new  invention 
was  claimed,  not  embraced  in  we  original  patent. 

It  must  be  admitted,  that  the  subject-matter  of  the  new 

Satent  is  the  same.  The  patent  was  snirendered,  to  correct 
efective  specifications,  which  did  not  result  firom  any  frandu* 
lent  intent.  This  right  was  secured  to  the  patentee  by  the 
thirteenth  section  of  the  patent  act  of  1836 ;  and,  on  an  appli- 
cation to  the  commissioner  of  patents^  he,  finding  there  had 
been  no  firaud,  a  new  patent  was  issued  for  the  same  inven* 
tion,  more  accurately  described,  as  the  law  authorized. 

In  the  case  of  Woodworth  v.  Stone  3  Story's  Rep.  749,  and 
Allen  V*  Blunt,  lb.  742,  it  was  held,  that  the  action  of  the  com* 
missioner,  in  accepting  a  surrender  of  a  patent  and  issuing  a 
new  one,  concluded  the  parties,  unless  firaud  be  shown.  And 
in  Stimpson  v.  West  Chester  Railroad,  4  Howard,  380,  this  court 
say,  ^  In  whatever  manner  the  mistake  or  inadvertence  may 
have  occurred  is  immateriaL  The  action  of  the  government  in 
renewing  the  patent,  must  be  considered  as  closing  this  pointi 
and  as  leaving  open  for  inquiry,  before  the  court  and  jury,  the 
question  of  ^ua  onl^." 

The  corrected  specifications  of  the  new  patent,  on  a  surren* 
der,  would  necessarily  be  different  firom  those  that  were  defect* 
ive.  And  it  is  the  duty  of  the  commissioner  not  to  permit  a 
new  invention  to  be  claimed  under  the  pretence  of  correcting 
defective  specifications. 

Some  things  are  omitted  in  the  new  patent  which  were 
claimed  in  the  old  one.  But  the  principal  objection  on  this 
ground  seems  to  be,  that  pressure  rollers  were  claimed  in  the 
new  patent,  and  were  not  claimed  in  the  old  one.  This  ia  a 
mistake,  as  has  already  been  shown.  These  rollers  were  re- 
presented in  the  drawings,  and  in  that  way  were  more  accu- 
ratelv  described  than  they  could  have  been  by  a  written  speci- 
fication. These  drawings  are  a  part  of  the  patent.  It  does 
not  appear  that  the  coirected  specifications  embrace  a  new 
invention,  not  included  in  the  original  patent. 

The  third  and  last  point  is,  whether  the  defendants'  machine 
is  an  infringement  of  the  plaintiffis'. 

In  the  opinion  of  the  Circuit  Ck)urt  in  this  case,  it  is  said, 
^  The  defect  in  the  Hill  machine  was,  that  it  did  not  reduce 
the  board  to  a  uniform  thickness.  This  desideratum  the  plain- 
tiff has  obtained  by  an  improvement,  for  which  he  was  entitled 
to  a  patent.    The  defendant  1ms  accomplished  the  same  pui^ 
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pose  without  using  the  improvement  of  the  plaintiff,  but  merely 
by  a  new  invention  of  his  own,  and  therefore  does  not  infringe. 

From  these  remarks  it  would  seem,  that  the  Circuit  Court 
considered  Woodworth  as  entitied  to  a  patent,  '^  for  reducing 
boards  to  a  uniform  thickness,"  but  that  his  patent  does  not 
cover  it  In  this  the  Circuit  Court  was  mistaken,  as  I  shall 
end/savor  to  show,  in  fact  and  in  law. 

It  is  not  controverted,  that  Woodworth's  combination  of 
machinery  does  reduce  boards  to  an  equal  thickness.  He  did 
not  and  could  not  claim  a  patent  for  reducing  a  board  to  a  uni- 
form thickness ;  for  an  exclusive  right  could  not  be  given  for 
such  a  result  For  centuries,  boarab  have  been  reduced  to  a 
uniform  thickness  by  hand  planes,  and,  perhaps,  bv  other  means. 
What,  under  the  patent  law,  could  Woodworth  claim?  He 
had  a  right  to  daim,  as  he  did  claim,  a  combination  of  machi- 
nery which  would  produce  such  a  result  Was  it  necessary,  in 
the  summing  up  of  his  claim,  which  is  done  to  distinguish  what 
he  has  invented  from  parts  of  his  mcuihine  which  he  has  not 
invented,  that  he  should  claim  the  combination  of  his  machine 
for  the  purpose  of  reducing  boards  to  a  uniform  thickness  ?  This 
would  have  limited  his  invention  to  that  purpose,  when  it  was 
applicable,  and  was  intended  to  be  appUed,  to  that  and  many 
other  purposes. 

By  the  sixth  section  of  the  patent  law  of  1836,  an  inventor  is 
lequired  to  describe  his  invention  in  every  important  particular, 
in  his  application  for  a  paten^  so  as  to  enable  those  skilled  in 
the  art  or  science  to  which  it  appertains,  to  make,  construct, 
compound,  and  use  the  same ;  and  u  the  invention  be  a  machine, 
he  is  required  to  state  ^  the  several  modes  in  which  he  has  con- 
templated the  application  of  the  principle  or  character  by  which 
it  may  be  distinguished  from  other  inventions ;  and  <<  shall  par- 
ticularly specify  and  point  out  the  part,  improvement,  or  combi- 
nation, which  he  claims  as  his  own  invention  and  discovery." 
He  is  required  to  accompany  the  whole  with  a  drawing,  and,  if 
a  machine,  a  model,  &c 

Is  it  not  dear  that  Woodworth  has  explained  the  principle, 
and  the  several  modes  in  which  he  has  contemplated  the  appli- 
cation of  the  principle  or  character  of  his  machme,  by  which,  in 
the  language  of  the  act,  it  may  be  distinguished  from  other  in- 
ventions ?  The  plank  is  planed,  tongnra,  and  grooved,  by  an 
organization  of  machinery  unknovra  before.  TUs  is  all,  in  the 
summing  up,  which  the  act  requires. 

It  is  olriected  that  Woodworth  does  not  include,  in  his  claim, 
tliat  of  reducing  a  plank  to  a  unifonn  thickness.  The  invention 
consists  in  the  means  through  which  this  is  done.    A  result,  or 
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an  effect,  is  not  the  invention.    This  appears  to  have  been  the 
turning  point  in  the  opinion  of  the  Circuit  Court. 

But  Woodworth  has,  in  the  specifications  of  his  machineiy, 
stated  that  the  board  is  necessarily  reduced  to  a  uniform  thick-> 
ness.  He  says  '<  The  edges  of  the  plank,  as  its  planed  part 
passes  the  planing  cylinder,  are  brought  into  contact  with  the 
above-described  tonguing  and  grooving  wheels,  which  are  so 

i)laced  upon  their  shafts,  as  that  the  tongue  and  groove  shall  be 
eft  at  the  proper  distance  firom  the  face  of  the  plank,  the  latter 
being  sustained  against  the  planing  cylinder  by  means  of  the 
carriage,  or  bed  plate,  or  otherwise,  so  that  it  cannot  deviate, 
but  must  be  reduced  to  a'  proper  thickness,  and  correctly 
tongued  and  grooved."  Here  Woodworth  describes  the  com- 
bined operation  of  planing,  tonguing,  and  grooving;  and  by 
which  the  plank  is  reduced  to  a  proper  thickness,  that  is,  the 
required  thickness ;  and  correctly  tongued  and  grooved,"  && 
This  is  the  effect  of  his  machine  in  planing  boards  clearly, 
described. 

He  says,  the  board  is  kept  against  the  planing  cutters  by 
means  of  the  carriage,  or  bed  plate,  or  otherwise.  The  press- 
ure rollers  are  claimed  in  his  specification  written,  and  also  in 
his  drawings,  which  show  how  they  are  to  be  applied.  ^  He  also 
says,  ^'  Fig.  7  represents  the  same  machine  with  the  axes  of  the 
planing  cylinder  placed  horizontally,  and  intended  to  operate 
on  one  plank  only  at  the  same  time.  A  A  is  the  firame ;  B  B 
the  heads  of  the  planing  cylinder ;  C  C  the  knives  or  cutters 
attached  to  said  heads,  to  meet  the  different  thicknesses  of  the 
plank ;  the  bearings  of  the  shaft  of  the  cylinder  may  be  made 
movable  by  screws  or  other  means,  to  adjust  it  to  the  work,  or 
the  carriage  of  the  bed  plate  may  be  made  so  as  to  raise  the 
plank  up  to  the  planing  cylinder." 

The  patent  of  the  defendants  was  issued  February  12th,  1850. 
It  is  alleged  to  be  an  improvement  upon  Hill's  machine.  That 
machine,  from  the. description,  consisted  of  a  planing  cylinder, 
a  platform  bench,  with  an  aperture  in  it,  through  which  the 
planing  cutters  operated,  so  as  to  cut  away  any  required  thick- 
ness from  the  surface  of  the  plank  subjected  to  its  action ;  the 
relation  of  the  cylinder  to  the  bench  was  permanent ;  a  spring 
plate  bore  upon  the  plank  nearly  opposite  to  the  cylinder,  and 
forced  it  towards  the  cylinder  ana  bench ;  feeding  rollers  carried 
the  plank  forward,  the  same  as  in  Woodworth's  machine. 

By  this  operation  a  stratum  of  equal  thickness  was  cut  firom 
the  plank,  leaving  a  smooth  surface,  but  not  removing  the  in- 
equsdities  of  the  board.  The  combination  of  machinery  was 
different  in  principle  from  Woodworth's,  and,  consequently,  the 
result  was  different. 
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Norcross  says,  his  invention  is  an  improvement  of  Hill's 
machine,  and  ^<  renders  it  capable  of  reducing  or  planing  a 
board  to  an  equal  thickness  throughout  its  length."  He  says, 
^  Hill's  machine  was  capable  of  planing  or  reducing  a  board 
on  one  side,  or  removing  firom  such  side  a  stratum  or  layer  of 
wood  of  an  equal  thickness,"  but  this  did  not  make  the  board 
of  uniform  thickness. 

The  amended  machine  contains  rotatory  planes  which  cut, 
from  the  planed  to  the  unplaned  surface  of  the  plank ;  an 
adjustable  bar  and  rest,  is  at  a  fixed  distance  from  the  cutting 
action  of  the  planes ;  the  rotating  planes  and  this  rest  bar  were 
so  connected  together  in  a  separate  frame  as  to  move  vertically 
with  the  frame,  and  is  borne  downwards  by  their  weight ;  two 
bars,  one  before  and  the  other  behind  the  rotating  planes,  and 
on  the  face  of  the  plank  cut  by  them,  to  cause  its  opposite 
face,  in  its  progress  through  the  machine,  of  whatever  thickness 
and  however  warped,  to  pass  in  contact  with  the  rest  bar  P. 
One  of  the  said  bars  is  termed  a  platform  B,  and  the  distance 
between  this  and  the  rest  bar  F,  is  variable  and  self-adjustms^ 
to  the  varying  thickness  of  the  plank  before  it  is  planed,  and. 
the  other,  called  a  horizontal  bar  or  throat-piece  6,  placed  at 
the  same  distance  from  the  rest  bar  F,  as  the  line  of  the  cutting 
action  of  the  rotating  planes,  to  act  on  the  face  of  the  plank , 
which  has  been  planed,  and  ensure  the  contact  of  the  opposite 
and  unplaned  face  with  the  rest  bar  F. 

Noroross  says,  what  I  claim  as  my  invention  is,  the  combina* 
tion  of  the  rotatory  planing  cylinder  E,  and  the  rest  F,  with  me- 
chanism, by  which  the  two  can  be  freely  moved  up  or  down, 
simultaneously  and  independently  of  the  bed,  or  platform  B  B, 
or  any  analogous  device,  substantially  in  the  manner  and  for 
the  purpose  of  reducing  a  board  to  an  equal  thickness  through- 
out its  length,  all  as  hereinbefore  specified." 

"  I  also  claim  the  above-described  improvement  of  making 
the  underside  of  the  rest  concave,  in  .combination  with  so  ex- 
tending the  part  B,  under  the  rest  F,  and  applying  it  to  the  con- 
cave part  thereofi  as  to  cause  the  board,  as  it  passes  across  the 
rest,  to  be  bent,  and  presented  with  a  concave  surface  to  the 
opemtion  of  the  rotatory  cutter  planing  cylinder,  substantially 
as  specified" 

This  organization  of  machinery  seems  to  be  the  same  in  prin- 
ciple as  that  of  Woodworth's,  and  produces  the  same  result  If 
the  concave  surface  of  the  board,  on  which  the  cutters  operate, 
be  an  improvement,  or  any  other  slight  change  has  been  made, 
which  may  be  an  improvement  on  Woodworth's  machine,  that 
would  give  the  defendants  no  right  to  use  it  without  a  license. 

The  difference  between  the  machines  appears  to  be  this.  The 
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rotating  planes  and  the  plate  or  bed  of  Woodwortb's  are  station- 
ary in  the  main  frame,  and  the  roller  or  analogous  device  on 
that  face  of  the  plank  to  be  planed,  is  movable  toward  and  £rom 
the  plate  or  bed  to  suit  the  varying  thickness  of  the  plank. 
While  in  the  Norcross  machine,  two  bars  are  substitated  for  the 
pressme  rollers ;  and  instead  of  making  the  one  which  acts  on 
the  plank  before  it  is  planed,  movable,  to  suit  the  varying  thidc- 
ness  of  the  plcmk,  it  is  fixed  permanently  in  the  main  frame ; 
and  the  rotating  planes  and  the  plate  or  bed,  termed  by  him  the 
rest  bar,  F,  are  connected  together  in  a  seplarate  firame,  and  to* 
gether  move  up  and  down,  to  adapt  themselves  to  the  inequal* 
ities  in  the  thickness  of  the  plank. 

Norcross  has  made  that  part  of  his  machinery  movable,  which 
in  the  Woodworth  machine  is  fixed ;  and  that  which  is  movable 
in  the  Woodworth  machine,  he  has  made  permanent  These 
changes,  and  the  reversal  of  Woodworth's  machine,  is  the  difi*er- 
ence  m  their  structure.  A  cast  o#  the  eye  on  the  models,  will 
satisfy  a  machinist  of  the  truth  of  this  representation. 

Whether  the  cutting  cylinder  operates  above  or  below  the 
bench  on  which  the  plank  is  laid,  can  be  of  no  importance ;  nor 
is  the  difierence  material  whether  a  pressure  roller  varies  to  suit 
the  variable  thickness  of  the  plank,  or  the  planing  cylinder,  con* 
nected  permanently  v^ith  the  bench,  shall  be  elevated  or  depress- 
ed to  accomplish  Ixie  same  object  These  devices,  though  dif- 
ferent in  form,  are  the  same  in  principle,  and  produce  the  same 
efiect 

I  think  there  is  an  infiingement,  and  that  the  decree  of  the 
Circuit  Court  should  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord firom  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  and  was  arraed  by  counseL  On  con- 
sideration whereof,  it  is  now  here  orcfered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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The  Northern  Ikdiasa  Railroad  CJompany,  and  the  Board 
OF  Commissioners  for  the  Western  Division  of  thb 
Buffalo  and  Mississippi  Railroad,  Appellants,  v.  Thb 
Michigan  Central  Railroad  Company. 

The  Michigan  Central  Bailroad  Companj,  established  in  Michigan,  made  an  am^ 
ment  wiu  the  New  Albany  and  Salem  Railroad  Company,  established  in  Indiana, 
that  the  former  woold  bnild  and  woik  a  road  in  Indiana,  under  the  charter  of  tho 
latter. 

Another  company,  also  established  in  Indiana,  called  the  Northern  Indiana  Bailroad 
Company,  claiming  an  exdnsiye  right  to  that  part  of  Indiana,  filed  a  bill  in  the 
Circait  Coart  of  the  United  States,  for  the  District  of  Michigan,  against  the  Michi- 
gan company,  praying  an  injunction  to  preyent  the  constmction  3  the  road  under 
Sie  aboye  ^reement. 

The  Circuit  Court  had  no  jurisdiction  oyer  such  a  case. 

Tho  subject-matter  of  the  controyersy  lies  beyond  the  limits  of  the  district,  and  where 
the  process  of  the  court  cannot  reach  the  locus  in  quo, 

Moreoyer,  Uie  rights  of  the  New  Albany  Company  are  seriously  inyolyed  in  the  con« 
troyersy,  and  they  are  not  made  parties  to  the  suit  The  act  of  Congress,  proyidmg 
for  the  non-joinder  of  parties  who  are  not  inhabitants  of  the  district,  does  not  apply 
to  sndi  a  case  as  the  present. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 

States,  for  the  District  of  Michigan,  sitting  as  a  court  of  equity. 

The  appellants  were  complainants  below.     They  were  cg> 

Stations  created  by,  and  doing  business  in,  the  State  of 
diana,  claiming  a  prior  right  to  make  and  use  a  railroad 
running  firom  east  to  west  across  the  northern  part  of  Indiana. 
The  defendants  were  a  company  incorporated  by  Michigan, 
and  had  made  a  road  from  Detroit  to  Michigan  City.  Being 
desirous  to  continue  the  road  round  the  southern  end  of  Lake 
Michigan,  they  entered  into  an  agreement,  for  this  purpose, 
with  a  company,  incorporated  by  Indiana,  called  the  New 
Albany  and  Salem  Railroad  Company.  The  appellants  filed 
a  bill  m  Michigan,  the  domicil  of  the  Michigan  Central  Bail- 
road Company,  praying  for  an  injunction  to  prevent  them  from 
entering  upon  or  using  the  said  lands  of  said  complainants,  and 
from  grading  and  excavating  upon  the  same,  and  from  hinder^ 
ing  the  complainants  from  completing  their  road  and  using  the 
same  exclusively,  and  from  constructmg  and  using  the  railroad 
which  the  defendants  have  laid  out,  or  any  railroad  upon  or  near 
the  line  where  the  same  is  located,  and  from  doing  any  thing  in 
violation  of  the  exclusive  rights  of  the  complainants. 

To  this  bill  the  defendants  demuiied,  and  the  Circuit  Court 
dismissed  the  bill,  with  costs. 

The  complainants  appealed  to  this  court 

It  was  argued  by  Mr.  Bronson^  for  the  appellants,  and  by  Mr. 
Pruyn  and  Mr.  Jay^  for  the  appellees. 

20  • 
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The  arguments  branched  out  into  several  heads,  but  it  is  only 
necessary  to  notice  those  bearing  upon  the  question  of  jurisdic- 
tion, arising  from  localiiy  and  the  want  of  proper  parties, 

Mr.  Bronsonj  for  appellants. 

Sixth  Paint.  The  New  Albany  and  Salem  Company  is  not 
a  necessajy  partf  • 

First  The  ^fendants  have  done,  and  threaten  to  do,  the 
wrong  of  which  we  complain.  It  is  a  tort  or  trespass  upon  our 
rights,  for  which  the  wrongdoers  are  answerable,  whoeyer  may 
otond  behind  them.  No  one  standinc^  behind  a  trespasser, 
whatever  may  be  the  relation  between  tnem,  has  a  right  to  say 
that  he  must  be  made  a  party,  when  the  person  injured  seel^ 
redress  against  the  transgressor.  We  demand  nothing  as 
against  tiie  New  Albany  and  Salem  Company.  Kerr  v.  WattSi 
6  Wheat  550. 

If  the  New  Albany  and  Salem  Company  was  made  a  party, 
the  rights  existing  between  that  company  and  the  defendants, 
whatever  those  rights  may  be,  could  not  be  adjusted  in  this 
suit 

Second.  The  relation  between  the  New  Albany  and  Salem 
Company  and  the  defendants  is  that  of  grantor  and  grantee ; 
and.  it  is  never  necessary  to  make  the  grantor  a  party  to  a  suit 
against  the  grantee,  except  in  real  actions,  where  the  grantee 
vouches  the  grantor  to  warranty. 

The  New  Albany  and  Salem  Company  has  sold  its  franchise, 
so  fsGur  as  relates  to  the  road  in  question,  to  the  defendants,  and 
the  pretended  right  to  repurchase  is  only  colomble. 

(1.)  There  is  no  mortgage,  because  there  is  no  debt  or  oblir 
gation  to  pay.  Conway  v.  Alexander,  7  Cranch,  218,  237; 
Ahmy  v.  wilber,  2  Wood  &  Minot,  371;  Glover  v.  Payn,  19 
Wend.  518. 

(2.)  There  is  nothing  like  the  relation  of  principal  and  agent 
The  defendants  are  doiag  work  for  themselves  only. 

Third.  If  the  relation  between  the  two  companies  is  that  of 
mortgagor  and  mortgagee,  or  principal  and  agent,  it  is  still 
enough  that  we  bring  into  court  the  party  who  has  done  and 
is  doing  the  wrong,  when  we  ask  no  redress  against  the  other. 

The  New  Albany  and  Salem  Company  could  not,  by  any 
form  of  contract  with  the  defendants,  entitie  themselves  to  be 
made  parties  to  assist  against  the  defendants  as  tort-feasors. 

Fourth.  The  New  ^bany  and  Salem  Company  is  not  a 
necessary  party,  because  it  cannot  be  joined  without  ousting 
the  jurisdiction  of  the  court 

(1.^  The  jurisdiction  of  the  Circuit  Court,  as  the  suit  now 
stands,  cannot  be  questioned.    The  matter  in  dispute  exceeds 
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five  hundred  dollars,  (pa&fe  10.)     The  complainants  are  cor- 

5 orations  created  by,  and  doing  business  in,  Indiana.  The 
efendants  are  a  corporation  created  by,  and  doing  business  in, 
Michigan.  The  suit  is,  therefore,  between  citizens  of  different 
States.  Louisville  R.  B.  Co.  v.  Letson,  2  Howard,  497.  And 
the  suit  is  brought  in  Michigan,  where  the  defendants  reside. 

(2.)  The  New  Albany  and  Salem  Company  is  a  corporation 
created  by,  and  doing  business  in  Indiana,  page  6. 

That  company  cannot  be  made  a  defendant  in  this  suit,  for 
the  reasons, 

1.  It  is  a  citizen  of  the  same  State  with  the  complainants ; 
and 

2.  It  cannot  be  arrested  or  served  with  process  in  the  District 
of  Indiana,  where  it  resides,  for  trial  in  the  District  of  Michigan, 
where  the  suit  is  brought,  and  the  trial  is  to  be  had.  Judiciary 
Act,  of  1789,  §  11. 

The  courts  of  the  United  States  have  always  been  disposed 
to  get  rid  of  an  objection  for  the  non-joinder  of  a  party  who 
was  beyond  the  jurisdiction  of  the  court,  or  whose  joinder 
would  oust  the  court  of  jurisdiction. 

And  the  case  is  now  fully  provided  for  by  Congress,  and  the 
rules  of  the  court 

Act  of  Fehrua/ry  28, 1839. 

Sect  1.  <<  That  where,  in  any  suit  at  law  or  in  equity,  com* 
menced  in  any  court  of  the  Umted  States,  there  shaU  be  several 
defendants,  any  one  or  more  of  whom  shaJl  not  be  inhabitants 
of,  or  found  within,  the  district  where  the  suit  is  brought,  or 
shaU  not  voluntarily  appear  thereto,  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction,  and  proceed  to  the  trial  and 
adjudication  of  such  suit,  between  the  parties  who  may  be  pro- 
perlv  before  it;  but  the  judgment  or  decree  rendered  therein 
shall  not  conclude  or  preclude  other  parties  not  regularly  served 
with  i>roces8,  or  not  voluntarily  appearing  to  answer;  and  the 
non-joinder  of  parties  who  are  not  inhabitants,  or  found  within 
the  district,  shall  constitute  no  matter  of  abatement  or  other 
objection  to  said  suit" 

BmUs  of  Practice  for  the  Court  of  Equity  of  the  United  States^ 
adopted  January  Term^  1842. 

Rule  22.  ^  If  any  person,  other  than  those  named  as  defend- 
ants in  the  bill,  shall  appear  to  be  necessary  or  proper  parties 
thereto,  the  biU  shall  aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without  the  jurisdiction  of  the 
court,  or  that  they  cannot  be  joined  without  ousting  the  juris- 
diction of  the  court  as  to  the  other  parties."    1  Howard,  4o. 
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The  proper  averment  has  been  made  in  the  bill,  by  showing 
that  the  New  Albany  and  Salem  Company  is  without  the  juris- 
diction of  the  court,  and  cannot  be  joined  without  ousting  the 
jurisdiction  of  the  court  Ketchum  r.  Farmers  Loan  and  Trust 
Company,  4  McLean,  1;  Culbertson  v,  Wabash  Navigation 
Company,  Id,  544. 

Rule  47.  Union  Bank  of  Louisiana  v.  Stafford,  12  Howard, 
327,  341-3;  New  Orleans  Canal  and  Banking  Company  v. 
Stafford,  Id.  343,  346;  MqCoy  v.  Rhodes,  11  Id.  131, 141. 

The  counsel  for  the  appellees  made  the  following  points : 
As  to  want  of  jurisdiction  from  locality — The  Circuit  Court 
in  Michigan  had  no  jurisdiction  in  the  case.  Whether  the 
defendants  act  under  the  authority  of  law  or  not,  the  alleged 
cause  of  complaint  is  local,  and  the  bill  can  only  be  maintained 
in  Indiana.  6  Cranch,  158;  Chitty,  PL  268;  1  Atk.  544;  3 
Vesey,  183 ;  10  Vesey,  164 ;  3  Atk.  589 ;  1  Sumn.  504 ;  1  R  & 
J.  223 ;  1  Vesey,  sen.  446 ;  1  Bibb,  409. 

As  to  the  want  of  proper  parties — The  defendsmts  contend 
that  the  case  cannot  go  on,  even  to  a  hearing,  without  the 
presence  of  the  New  .Albany  and  Salem  Railroad  Company. 
The  injustice  of  hearing  and  deciding  the  case  without  giving 
that  company  an  opportunity  to  be  heard,  i^  manifest,  and  most 
clearly  so.  It  claims  the  nght  and  authority  to  construct  a 
raihroad  from  New  Albany  to  the  Illinois  line,  making  Michigan 
City,  at  the  head  of  Laike  Michigan,  the  termination  of  the 
Michigan  Central  Road,  a  point,  and  to  mortgage  the  whole  or 
any  part  of  the  road  constructed,  or  proposed  to  be  constructed, 
to  obtain  money  wherewith  to  build.  It  has  entered  into  an 
arrangement  with  the  Michigan  Central  Company  to  advance 
money  enough  to  construct,  and  to  construct,  as  the  agent  of 
that  company,  that  part  of  the  road  west  of  Michigan  City,  and 
to  take  in  addition  thereto  $500,000  of  stock,  which  said  money 
is  to  be  expended,  one  fifth  south  and  four  fifths  north  of  La- 
fayette and  south  of  Michigan  City,  and  for  the  punctual  pay* 
ment  of  the  subscriptions  of  stock  it  holds  as  absolute  security 
all  the  road  from  Michigan  City  to  the  Illinois  line  complete 
and  running ;  with  the  right  to  declare  forfeited  and  null  all  the 
rights  of  the  Michigan  Central  Company,  in  case  of  its  default 
in  paying  its  subscriptions  of  stock.  It  has  mortgaged  its  entire 
line  of  road  from  New  Albany  to  Michigan  City,  and  upon  the 
credit  thereof,  has  obtained  loans  to  large  amounts,  wMch  are 
rapidly  completing  the  road  through  its  entire  distance.  It  is 
still  in  the  money  market  to  dispose  of  about  a  million  and  a 
half  of  unsold  mortgage  bonds  to  complete  entirely  the  work, 
the  most  important,  by  far,  in  the  State  of  Indiana.     The 
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farmer,  merchant,  and  mechanic,  firom  one  end  of  the  State  to 
the  other,  are  its  stockholders. 

Now,  upon  all  these  vast  interests,  the  decree  of  this  court, 
if  it  can  mak6  one  against  these  defendants,  must  act  directly. 
It  is  the  charter  of  the  New  Albsui^  and  Salem  Company  which 
is  in  controversy.  The  powers  dauned  by  it  will  be  struck  out 
of  existence.  Its  arrangements  with  the  Michigan  Company 
will  be  dedared  null  and  void.  Its  road  west  of  Michigan  City 
will  be  struck  out  of  legal  existence.  Its  security  for  $500,000 
of  stock  destroyed.  Its  road  south  of  Michigan  City  towards 
Lafayette  complete  more  than  half,  and  nearly  complete  the 
whole  distance,  blotted  out  Its  credit  in  the  money  market,  its 
stock  and  its  bonds  sold,  will  be  ruined,  and  all  this  in  a  suit 
where  that  company  cannot  be  heard.  Is  this  possible  in  a 
court  of  equity  ?  And  yet  this  suit  cannot  go  on,  and  the  com- 
plainants succeed,  without  all  these  disastrous  results.  They 
are  the  direct  results  of  the  decree  sought,  and  of  the  allegations 
in  the  bill;  and  the  rights  of  the  New  Albany  and  Salem  Com* 
pany  are  aU  the  rights  in  controversy,  the  Michigan  Central 
Company  claim  none  of  themselves,  and  exercise  none  except 
as  the  New  Albany  and  Salem  Company  are  empowered  to 
grant  them. 

That  the  welfare,  nay,  the  fate,  of  the  New  Albany  Com- 
pany, of  its  stocks,  bonds,  its  entire  interests,  depends  upon  this 
question,  there  can  be  no  doubt.  Can  this  case  go  on  without 
making  that  company  a  party  ?  Shall  a  decision  be  had  which 
may  destroy  it,  when,  if  here,  it  might  make  a  showing  and  a 
defence  which  the  present  defendants  know  nothing  of?  There 
needs  nothing  to  show  the  injustice  of  thus  acting. 

<^  But  the  rule  of  law  here  runs  with  equity  and  justice.  All 
persons  interested,  either  legally  or  beneficially,  in  the  subject- 
matter  of  the  suit,  are  to  be  made  parties  to  it,  either  as  plain- 
tiffs or  defendants,  so  that  a  complete  decree  shall  be  made, 
which  shaU  bind  them  alL  By  this  means  the  court  will  make 
a  complete  decree  to  prevent  future  litigation,  and  to  make  it 
perfectly  certain  that  no  injustice  is  done  either  to  the  parties 
before  it  or  to  others  who  are  interested  in  the  subject-matter  by 
decree,  which  might  otherwise  be  grounded  upon  a  partial  view 
only  of  the  real  merits.  When  all  parties  are  before  the  court 
the  whole  case  may  be  seen,  but  it  may  not  where  all  the  con- 
flicting interests  are  not  brought  out  by  the  pleadings  by  the 
parties  thereto."     Story's  Pleadings,  p.  74,  sections  72  and  75. 

^^  If  the  proper  parties  are  not  made  to  a  bill,  even  though 
there  be  a  decree,  yet  it  will  bind  none  but  the  parties  to  a  suit, 
so  that  all  the  evils  of  fruitiess  or  inadequate  litigation  may  be 
visited  upon  the  successful  party  to  the  original  suit,  by  leaving 
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his  title  still  open  to  future  question  and  controversy.''     Story, 
§75. 

Here  the  New  Albany  Company  would  not  be  bound.  It 
would,  in  its  own  courts,  seek  to  enforce  its  rights  under  the 
contracts  with  the  defendants.  The  State  courts  would  not  be 
bound  even  by  a  decree  of  this  court  construing  the  statutes  of 
the  State,  and  this  court  might  be  compelled  to  reverse  its  own 
decisions  on  such  a  question.  What  would  be  the  position  of 
the  two  companies  in  such  a  case  ? 

This  question  is  fully  discussed  also  in  the  following  cases: 
Piatt  and  Oliver,  2  McLean,  305;  4  Peters,  202. 

We  are  aware  that  there  are  exceptions  to  this  rule,  but  they 
ore  all  cases  where  complete  justice  can  be  done  between  the 
parties  before  the  court,  without  prejudice  to  the  rights  and 
mterests  of  parties  not  before  it.  Story's  Pleadings,  sections  77, 
81,  83,  89,  94,  96, 154, 191, 192, 193. 

Agents  are  not  proper  parties  to  a  bill,  because  they  have  no 
interest  in  the  subject-matter.  Thene  is  one  instance,  however, 
and  that  is  where  a  discovery  may  be  sought  firom  a  corporation 
in  which  ofiSioers  may  be  joined,  though  Judge  Story  evidently 
did  not  think  this  exception  founded  upon  principle.  Story's 
Pleadings,  204,  §  235. 

We  are  not  unaware  of  the  remarks  which  fell  from  Mr. 
Justice  Baldwin,  in  the  case  Bonaparte  v.  The  Camden  and 
Amboy  Bailroad  Company.  He  there  seems  to  think  that 
because  an  agent  can  be  sued  for  a  trespass,  he  can  be  impleaded 
in  the  Court  of  Chancery,  and  the  principles  upon  wMch  the 
two  courts  act  in  allowing  suits  agamst  agents  are  the  same, 
and  he  reasons  from  cases  at  law  to  cases  in  equity.  There 
may  be  no  doubt  that  an  agent  maybe,  in  a  multitude  of  cases, 
sued  at  law,  when  the  rights  of  his  principal  could  not  be  deter* 
mined  and  settled  in  a  suit  in  equity  against  him  alone.  The 
case  of  Osborne  against  the  United  States  bears  no  analogy  to 
this.  There  was  in  that  case  no  possibility  that  the  decree  of 
the  court  could  operate  injuriously  to  any  other  parties ;  and  in 
the  case  of  Bonaparte,  the  railroad  company  was  made  a 
party,  and  could  be  heard. 

That  case  also  differs  firom  this  in  many  respects.  There 
were  no  such  relations  there  subsisting  between  the  railroad 
company  and  its  agents,  as  subsist  between  the  defendants  and 
the  New  Albany  and  Salem  Company.  The  decree  for  an 
injunction  would  not  cut  through  such  vast  interests,  and  work 
such  wide,  sweeping  destruction  to  manifold  interests  as  would 
an  adverse  decree  in  this  case.  That  case  differs  firom  this  also 
in  this :  that  was  a  bill  to  enjoin  against  committing  a  trespass 
which  would  be  the  cause  of  an  irreparable  injury,  and  imme* 
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diate  and  decisive  action  was  necessary  to  avert  the  rain.  Here 
is  no  such  thing.  Here  the  bill  is  merely  to  test  the  legal  right, 
which  in  tmth  should  be  tried  in  an  action  of  ejectment  .  It  is 
not  to  prevent  a  trespass,  but  to  procure  a  decision  whether  the 
New  Albany  and  Salem  Railroad  Company  have  the  legal 
right  to  maintain  a  railroad  where  it  has  constructed  and  laid  it 
down,  and  is  now  operating  it.  It  sufficiently  appears  from  the 
bill  that  the  road  ha!d  been  constructed  before  the  bill  was  filed. 
It  had,  in  fact,  been  constructed  for  some  months,  and  passenger 
trains  had  been  run  over  it  for  a  long  period  of  time.  The 
controversy  is,  then,  not  to  prevent  an  irreparable  trespass,  but 
to  dispute  the  right  of  the  New  Albany  and  Salem  Company 
to  maintain  its  road  where  it  has  long  been  built  and  in  opera- 
tion,  and  was  so  before  the  road  of  the  complainants  was  built; 
to  dispute  its  right  to  mortgage  it  to  the  defendants,  and  to  pro- 
cure a  decree  Siat  its  asserted  rights  are  null  and  void,  and 
securities  held  by  it  and  mortgages  made  by  it  are  all  null  and 
void ;  and  to  enjoin  against  the  maintaining  and  using  its  road ; 
and  all  this  without  giving  it  a  chance  to  be  heard.  It  would 
seem  as  if  there  could  be  no  need  of  argument  in  such  a  case 
in  a  court  of  equity. 

It  is  no  answer  to  these  questions  to  say  that  the  jurisdiction 
of  this  court  will  be  ousted  if  the  New  Albany  and  Salem  Com- 
pany is  made  a  party.  The  court  cannot  go  on  and  do  justice 
unless  that  company  is  a  party,  and  that  is  always  a  reason 
why  the  suit  should  be  dismissed.  3 'Sumner,  426;  3  Russell 
&  Mylne,  83;  2  Mason,  181 ;  3  Swanston,  140-5. 

The  act  of  Congress  of  1839  cannot  aid  the  complainants 
in  this  case.  That  act  did  not  intend  to  overthrow  the  funda- 
mental  principles  upon  which  a  court  of  chancery  acts,  and  de- 
termine the  rights  of  one  party  in  a  suit  against  another.  That 
act  simply  provides  that  the  court  shall  go  on  with  the  suit 
against  the  party  who  shall  appear ;  but  the  decree  shall  not 
affect  the  rights  of  the  party  who  does  not  appear;  that  is, 
that  the  court  shall  exercise  its  jurisdiction  where  it  may  do  so 
without  prejudice  to  the  rights  of  parties  in  interest  who  do 
not  appear,  or  have  not  been  made  partiek  Act  of  Feb.  28, 
1839,  sec.  1. 

This  does  not  ai  all  change  the  principles  which  are  funda- 
mental with  courts  of  equity  upon  questions  of  jurisdiction. 
See  14  Peters,  66. 

In  order  to  change  the  universal  rule  of  the  court,  and  alter 
its  practice  in  fun&mental  points,  the  act  of  Congress  should 
be  express,  and  its  intention  to  do  so  expressed  with  irresist- 
ible clearness  and  force.    1  Peters's  Cond.  Rep.  425. 
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Mr.  Jnstice  IVFLE  AN  delivered  the  opinion  of  the  court 

This  is  an  appeal  in  chancery,  from  the  Circuit  Court  of  the 
District  of  Michigan. 

The  Northern  Lndiana  Raihx>ad  Company,  and  the  Board  of 
Commissioners  for  the  Western  Division  of  the  Buffalo  and 
Mississippi  Railroad,  corporations  created  by,  and  doing  busi« 
ness  in,  the  State  of  Indiana,  filed  their  bill  in  the  Circuit  Court, 
stating  that  an  act  of  the  legislature  of  Indiana,  dated  February 
6th,  1835,  incorporated  the  Buffalo  and  Mississipi  Railroad 
Company.  That  by  a  subsequent  act  of  the  legislature,  of  Fe- 
bruary 6th,  1837,  the  name  of  the  corporation  was  changed  to 
that  of  the  "  Northern  Indiana  Railroad  Company ; "  that  by 
an  act  of  the  8th  of  February,  1848,  the  '*  Board  of  Commis- 
sioners for  the  Western  Division  of  the  Buffalo  and  Mississippi 
Railroad,"  were  incorporated  That  several  acts  of  the  legis- 
lature of  Indiana  were  passed,  confirming,  amending,  and  en- 
larging the  charters  ana  firanchises  of  the  same  corporations ; 
that  by  virtue  of  said  laws  the  complainants  are  severally  enti- 
tled to  do  and  perform  business  in  the  State  of  India,  as  author- 
ized by  their  said  charters. 

That  the  Northern  Indiana  Railroad  Company,  after  being  . 
duly  organized,  examined,  surveyed,  marked,  and  located  the 
route  of  their  railroad,  and  by  the  means  specified  in  the  afore- 
said acts,  procured  the  right  of  way  for  said  railroad,  as  the 
same  has  been  constructed,  and  become  seised  in  fee  of  the 
right  to  the  lands  acquired  for  that  purpose,  with  all  the  privi- 
leges and  franchises  in  relation  thereto,  confirmed  and  declared 
by  the  said  acts ;  and  that  the  route  of  tiiat  part  of  the  west- 
em  division  of  said  railroad,  lying  between  Michigan  City,  in 
the  county  of  Laporte,  and  the  western  line  of  the  State  of 
Indiana,  was  duly  surveyed  and  located,  and  the  right  of  way 
duly  acquired  That  a  part  induded  in  said  location  consists 
of  a  strip  of  ground  eighty  feet  in  width,  extending  from  Michi- 
gan City  to  tiie  west  line  of  the  State  of  Indiana,  and  that  the 
railroad  has  been  constructed  and  is  in  operation,  from  Elk- 
hart to  Laporte,  and  from  Michigan  City  to  the  west  line  of  thtf 
State  of  Indiana. 

And  the  complainants  say  that  they  have  purchased,  and 
now  own  in  fee-simple,  certain  other  lands  situated  on  or  near 
the  line  of  said  railroad,  which  is  deemed  necessary  for  the 
business  and  purposes  of  said  railroad.  And  they  aver  that 
they  conmienced  their  road  within  the  time  required,  and  have 
prosecuted  the  same,  as  by  the  several  acts  above  referred  ix), 
they  were  required  to  do.  That  among  the  rights  and  privi- 
le^B  under  their  charters,  is  the  BoLe  and  exclusive  right  and 
privilege  of  building,  maintaining,  and  using  a  railroc^  along 
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the  general  route  of  the  roacL  And  they  insist  that  no  charter 
can  be  lawfully  granted  to  any  other  company  to  construct  any 
other  road  or  roads,  in  'the  vicinity  of  said  railroad,  which  would 
materially  interfere,  injuriously,  with  the  profits  of  said  road, 
without  the  consent  of  the  complainants,  which  has  not  been 
given.  That  the  legislature  of  Ladiana  has  no  power  to  esta- 
blish such  a  road,  there  being  no  such  power  reserved  in  the 
original  charter. 

And  the  complainants  allege  the  Michigan  Central  Rail- 
road, a  corporation  created  by,  and  doing  business  in,  the  State 
of  Michigan,  were  incorporated  for  the  purpose  of  constructing 
and  using  a  railroad  from  Detroit,  in  the  State  of  Michigan, 
to  some  point  in  the  same  State  upon  Lake  Michigan,  acces- 
sible to  steamboats  navigating  said  lake ;  and  with  authority 
to  extend  their  road  to  tiie  southern  boundary  of  the  State  of 
Michigan ;  that  said  company  have  constructed  and  now  keep 
in  use,  a  railroad  from  Detroit  to  New  Buffalo,  and  thence  to 
the  southern  line  of  the  State  of  Michigan  in  the  direction  to- 
wards Michigan  City,  in  the  State  of  Indiana;  and  that  by  an 
arrangement  with  the  Commissioners  of  the  Western  Division 
of  the  Buffalo  and  Mississippi  Railroad  Company,  the  road 
has  been  extended  and  is  now  in  use  to  Michigan  City. 

And  the  complainants  further  allege,  that  Sie  New  Albany 
and  Salem  Railroad  Company  is  a  corporation  created  by  and 
under  certain'  acts  of  tiie  legislature  x>f  the  State  of  Indiana, 
and,  doing  business  therein,  has  no  power  or  franchise  to  con- 
struct, or  to  authorize  the  construction,  of  any  railroad  whatso- 
ever, except  what  is  contained  in  certain  statutes  referred  to 
in  the  bill.  That  said  company,  and  the  defendants,  the  Michi- 
gan Central  Railroad  Company,  on  or  about  the  24th  of  April, 
1851,  entered  into  a  contract  with  each  otiier,  which  contract  is 
in  the  possession  of  the  defendants,  and  a  discovery  of  the  same 
is  inrayed,  and  that  it  may  be  produced.  That  by  color  of  said 
contract  the  defendants  claim  the  right  to  construct  and  use  a 
raihroad  from  Michigan  City  to  the  western  line  of  the  State  of 
Indiana,  by  a  route  nearly  parallel  with  the  complainants'  rail- 
road, and  in  its  immediate  vicinity,  and  several  times  crossing 
the  same ;  and  also  the  right  and  powem  to  locate,  construct,  and 
use  such  raihx>ad,  over  and  across  the  complainants'  road,  with 
the  exclusive  franchises  and  privileges  aforesaid,*  as  they,  the 
defendants,  shall  see  fit 

That  the  defendants  have  so  laid  out  the  route  of  their  road 
from  Michigan  City  to  the^  western  line  of  the  State  of  Indiana, 
as  to  cross  the  complainants'  railroad  upon  lands,  the  title  of 
which  was  acquired  by,  and  is  now  held  by  the  complainants, 
and  upon  which  their  railroad  has  been  constructed,  vidth  the 
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purpose  and  intent  of  obstructing  and  unlawfully  interfering 
with  the  possession,  occupancy,  and  use  of  the  complainants' 
lands,  and  with  the  intent  to  hinder  and  molest  them,  in  the  en- 
joyment and  use  of  the  rights  and  franchises  granted  to  them  by 
the  legislative  acts  stated,  and  to  defeat  the  exclusive  right  to 
have  and  use  a  railroad  within  that  vicinity. 

And  after  stating  many  other  facts  having  a  bearing  upon 
the  New  Albany  and  Salem  Railroad  Company ;  and,  as  they 
allege,  conducing  to  show  a  want  of  right  m  that  company  to 
extend  their  road  to  Michigan  City,  and  from  thence  to  the 
western  line  of  the  State  of  Indiana,  near  to  and  parallel  with 
the  complainants'  road,  as  above  stated,  they  pray  that  the  de- 
fendants may  be  enjoined  from  the  construction  of  their  road,  && 

The  defendants  filed  a  general  demurrer  to  the  bill,  and  a 
decree  was  entered  in  the  Circuit  Court,  sustaining  the  demurrer 
and  dismissing  the  bill. 

At  the  threshold  of  this  case,  the  question  of  jurisdiction 
arises.  It  is  not  controverted,  that  the  road  of  the  defendants, 
against  which  the  injunction  is  prayed,  has  been  constructed, 
not  only  from  Michigan  City  to  the  Western  line  of  the  State 
of  Indiana,  but  to  Chicago,  in  the  State  of  Illinois.  The  de- 
murrer admits  the  facts  charged  in  the  bill,  and  they  are  also 
established  in  part  by  surveys  of  both  roads. 

The  jurisdiction  of  the  Circuit  Court  of  the  United  States,  is 
limited  to  controversies  between  citizens  of  different  States, 
except  in  certain  casesj  and  to  the  district  in  which  it  sits.  In 
this  case  we  shall  consider  the  question  of  jurisdiction  in  regard 
to  the  district  only,  hi  all  cases  of  contract,  suit  may  be  brought 
in  the  Circuit  Court  where  the  defendant  may  be  found.  If 
sued  out  of  the  district  in  which  he  lives,  under  the  decisions 
he  may  object,  but  this  is  a  privilege  which  he  may  waive. 
Wherever  the  jurisdiction  of  the  person  will  enable  the  Circuit 
Court  to  give  effect  to  its  judgment  or  decree,  jurisdiction  may 
be  exercbed  But  wherever  the  subject-matter  in  controversy 
is  local,  and  lies  beyond  the  limit  of  the  district,  no  jurisdiction 
attaches  to  the  Circuit  Court,  sitting  within  it.  An  action  of 
ejectment  cannot  be  maintained  in  the  district  of  Michigan,  for 
land  in  any  other  district  Nor  can  an  action  of  trespass  quare 
cUmsum /regit  be  prosecuted,  where  the  act  complained  of  was 
not  done  in  the  district 

Both  of  these  actions  are  local  in  their  character,  and  must 
be  prosecuted,  where  the  process  of  the  court  can  reach  the  loctts 
in  quo. 

The  complainants  allege  that  the  (defendants  have  built  a  rail- 
road, crossing  their  road  several  times ;  have  entered  upon  their 
grounds,  and,  by  building  a  parallel  road  so  near  as  to  carry  the 
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same  line  of  passengers  and  freight,  their  franchise  has  been  im* 
paired.  That  they  have  an  exdusive  right  to  ran  a  raihroad  on 
the  route  stated,  and  that  they  have  been  seriously  injured  by 
the  defendants'  road. 

This  remedy  by  injunction  is  given  to  prevent  a  wrong,  for 
which  an  action  at  law  can  give  no  adequate  redress.  £i  its 
nature  it  is  preventive  justice.  Where  the  wrong  has  been  in- 
flicted before  an  injunction  was  applied  for,  it  may  be  a  matter 
of  doubt,  in  most  cases,  whether  an  action  at  law  would  not  be, 
at  first,  the  appropriate  remedy.  But  whether  the  relief  sought  be 
at  law  or  in  chancery,  the  question  of  jurisdiction  equally  e^plies. 

In  his  conflict  of  laws,  Mr.  Justice  Story  says,  (sec*  463,)  not 
only  real  but  mixed  actions,  such  as  trespass  upon  real  property, 
are  properly  referable  to  tiie  forum  rei  sike.  Skinner  v.  East 
India  Company,  Law  Rep.  168;  Doulson  v.  Matthews,  4  Term 
R.  603 ;  Watts  r.  Kinney,  6  Hill,  N.  Y.  Rep.  82.  But  he  says  a 
court  of  chancery,  having  authority  to  act  in  personam  will  act 
indirectly,  and  under  qusQifications,  upon  real  estate  situate  in  a 
foreign  country  by  reason  of  this  authority  over  the  person,  and 
it  vrin  compel  him  to  give  efiect  to  its  decree,  by  a  conveyance, 
release,  or  otherwise,  respecting  such  property."  Foster  t;.  Vas- 
sail,  3  Atk.  589;  1  Equity  Cases,  Abr.  133;  Penn  v.  Lord 
Baltimore,  1  Ves.  444 ;  Lora  Cranstown  v.  Johnson,  3  Ves.  182, 
183;  White  v.  Hall,  12  Ves.  323 ;  Lord  Portarlington  v.  Soul- 
by,  3  Myhie  &  Keen,  104;  Massiet;.  Watts,  6  Cranch,  148, 160. 
In  this  last  case  the  Chief  Justice  savB, ''  Upon  the  authority  of 
these  cases,  (cited,)  and  of  others  which  are  to  be  found  in  the 
books,  as  well  as  upon  general  principles,  this  court  is  of  opinion 
that,  in  a  case  of  fraud  of  trust,  or  of  contract,  the  jurisdiction 
of  a  court  of  chancery  is  sustainable  wherever  the  person  be 
found,  although  lands  not  within  the  jurisdiction  of  that  court 
may  be  afiected  by  the  decree."  In  another  part  of  the  opinion 
he  says,  '*  Was  this,  therefore,  to  be  considered  as  involving  a 
naked  question  of  title ;  was  it,  for  example,  a  contest  between 
Watts  and  Powell,  the  jurisdiction  of  the  Circuit  Court  of  Ken- 
tucky would  not  be  sustained." 

If  the  court  had  acquired  jurisdiction  of  the  person  by  his  be* 
ing  within  tiie  State,  they  will  compel  him,  by  attachment,  to 
do  his  duty  under  his  contract  or  trust,  and  enforce  the  decree 
in  rem^  by  his  executing  and  conveying  or  otherwise,  as  justice 
may  require,  in  respect  to  lands  abroad.  White  v.  White,  7 
GiU  &  Johnson,  208;  Yaughan  v.  Barclay,  6  Wharton,  392; 
Watkins  v.  Hobnan,  16  Peters,  26. , 

The  controversy  before  us  does  not  arise  out  of  a  contracti 
nor  is  it  connected  with  a  trust  expressed  or  implied.  An  ex* 
dusive  right  is  claimed  by  the  complainants,  under  their  char^ 
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ters,  and  the  legislatiye  acts  of  Indiana  connected  therewith,  to 
constract  and  use  a  railroad,  as  thev  have  done,  from  the  city 
of  Michigan,  to  the  western  line  of  the  State.  And  they  com- 
plain that  the  defendants  have  nnlawfully  entered  upon  theii 
grounds,  constructed  a  road  crossing  the  complainants'  road  se- 
veral times,  and  materially  injuring  it,  by  constructing  a  road 
parallel  to  it.  Belief  is  prayed  for  an  injury  threatened  or  done 
to  their  real  estate  in  Indiana,  and  to  tiieir  franchise,  which  is 
inseparably  connected  with  the  really  in  that  State. 

In  the  investigation  of  this  case,  nghts  to  real  estate  must  be 
examined,  which  have  been  acquired  by  purchase,  or  by  a  sum- 
mary proceeding  under  the  laws  of  Indiana.  This  applies, 
especially,  to  the  ground  on  which  the  complainants'  road  is  con- 
structed, and  to  other  lands  which  have  been  obtained,  for  the 
erection  of  facilities  connected  with  their  road.  And,  in  addi- 
tion to  this,  the  chartered  rights  claimed  by  the  defendants,  and 
the  right  asserted  by  them  to  construct  their  road  as  they  have 
done,  crossing  the  complainants'  road  and  running  parallel  to  it, 
must  also  be  investigated.  Locality  is  connected  with  every 
daim  set  up  by  the  complainants,  and  with  every  wrong  charged 
against  the  defendants.  In  the  course  of  such  an  investigation, 
it  may  be  necessary  to  direct  an  issue  to  try  the  title  of  the  par- 
ties, or  to  assess  the  damages  complained  of  in  the  bUL 

It  will  readily  be  admitted,  that  no  action  at  Jaw  could  be 
sustained  in  the  district  of  Michigan,  on  such  ground,  for  in- 
juries done  in  Indiana.  No  action  of  ejectment,  or  for  trespass 
on  real  property,  could  have  a  more  decidedly  local  character 
than  the  appropriate  remedy  for  the  injuries  complained  o£ 
And  is  this  character  changed  by  a  bill  in  chancery  ?  By  such  a 
procedure,  we  acquire  jurisdiction '  of  the  defendants,  but  the 
subject-matter  being  local,  it  cannot  be  reached  by  a  chanceiy 
jurisdiction,  exercised  in  the  State  of  Michigan.  A  State  court 
of  Michi^fan,  having  chancery  powers,  may  teke  the  same  juris- 
diction, m  relation  te  this  matter,  which  belongs  to  the  Circuit 
Court  of  the  United  States,  sitting  in  the  district  of  Michigan. 
And  it  is  supposed  that  no  court  in  that  state,  could  assume 
such  a  jurisdiction. 

But  there  remains  another  ground  of  objection  to  the  jurisdic- 
tion in  this  case.  The  New  Albany  and  Salem  Bailroad  Com- 
pany is  not  made  a  party  to  this  suit.  As  an  excuse  for  this 
omission,  it  is  alleged,  in  the  bill,  that  this  company  being  a  cor- 
poration by  the  laws  of  the  State  of  Indiana,  of  the  same  State 
as  the  complainants,  it  cannot  be  made  a  party  without  ousting 
the  jurisdiction  of  the  court  This  is  true ;  and  if  the  relief  pray- 
ed for  by  the  complainants  can  be  given  without  impairing  the 
rights  of  this  company,  under  the  act  of  1839,  the  jurisdiction 
may  be  exercised. 
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The  complainantB  contend  that  this  company  is  not  a  neces- 
sary party,  and  that  no  decree  is  asked  against  it. 

The  right  claimed  by  defendants  to  constmct  their  road  as 
stated  in  the  bUl,  was  aerived  solely  firom  the  New  Albany  and 
Salem  Company.  The  contract  under  which  this  claim  is  made, 
is  refeired  to  in  the  bill,  and  is,  consequently,  a  part  of  it.  It  is 
stated  in  the  contract  that  this  company,  ''  both  for  the  public 
good  and  tiieir  own  interest,  deemed  it  important  to  extend  its 
road  to  Michigan  Cil^,  and  thence  westward  by  the  State  line 
of  niinois,  &c.  And  it  is  also  stated  that  the  Imchigan  Central 
Bailroad  Company  were  willing  to  subscribe  for  five  hundred 
thousand  dollars  of  the  stock  of  the  New  Albany  and  Salem 
Bailroad  Company  upon  certain  conditions,  as  well  as  to  build 
the  entire  line  of  railroad  from  Michigan  City  to  the  Dlinois  State 
line,  provided  they  can  have  the  use  and  control  of  the  same, 
until  the  costs  of  the  same  shall  be  reimbursed  to  it,  &c.  The 
payment  of  the  stock  to  the  New  Albany  road,  as  one  of  the 
conditions,  was  to  be  made  by  instalments  stipulated,  a  large 
part  of  which  are  yet  unpaid.  And  to  reimburse  the  Michigan 
Company  a  million  of  dollars  were  assumed  as  the  cost  of  the 
road,  from  Michigan  City  to  the  western  line  of  the  State,  which 
sum,  if  paid  in  forty  years,  with  interest  at  five  per  cent  per 
annum,  the  railroad  to  oe  constructed  by  the  Michigan  Company, 
witii  all  its  equipments,  shall  become  the  property  of  the  New 
Salem  Company,  and  the  mortgage  or  pledge  of  the  contract 
shall  cease. 

In  the  argument  it  was  contended  by  the  complainants,  that 
under  no  act  or  acts  of  the  Indiana  legislature  have  the  New 
Albany  and  Salem  Company,  a  right  to  construct  a  railroad 
further  north  than  Crawfordsville.  That  certain  words  used  in 
the  act  of  February  11th,  1848,  giving  the  company  power  to 
^'  extend  their  road  to  any  other  point  or  points  than  those  in- 
dicated by  the  location  heretofore  made  by  the  authority  of  the 
State,"  were  necessarily  limited  to  the  points  named  in  previous 
acts,  New  Albany,  Salem,  and  Crawfordsville.  And  that  in 
extending  the  road  from  Crawfordsville  north  to  Michigan  City, 
and  thence  west  parallel  with  the  complainants'  rocui  to  the 
western  line  of  the  State  of  Indiana,  it  was  located  without 
any  legal  authority. 

From  the  above  it  appears  that  the  vaUdiiy  of  the  New 
Albany  and  Salem  charter  is  involved  in  this  case,  for  between 
two  and  three  hundred  miles,  from  Crawfordsville  to  Michigan 
City,  and  thence  to  the  western  line  of  the  State  of  Indiana. 
The  construction  of  that  road  has  been  nearly,  if  not  entirely 
completed,  at  an  expenditure  of  between  two  and  three  millions 
of  dollars.     And  in  addition  to  this,  it  appears  from  the  con- 
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tjract  made  between  this  company  and  the  Michigan  company  * 
that,  as  one  of  the  conditions  of  the  contract,  the  latter  com* 
pany  subscribed  in  stock  to  the  New  Albany  and  Salem  road, 
half  a  million  of  dollars,  a  part  of  which  smn  only  has  been 
paid* 

Now,  if  this  court,  in  giving  the  relief  prayed  for  by  tiie  com- 
plainants, should  find  it  necessary  to  declare  that  the  above 
charter  gave  no  authority  to  the  New  Albany  Company  to  locate 
and  construct  their  road  north  of  CrawfordsviUe,  it  would  be 
ruinous  to  that  company.  And  it  is  clear,  that,  any  decision 
which  shall  declare  the  road  from  Michigan  City  to  the  western 
line  of  the  State  of  Indiana,  without  the  protection  of  law ; 
must  equally  apply  to  the  road  from  Michigan  City  to  Cmw« 
fordsville,  as  they  were  located  and  built  under  the  same 
authority.  This  question  is,  therefore,  vitally  interesting  to  the 
New  Albany  Company ;  and  by  the  bUl  we  are  called  to  decide 
that  question,  although  that  company  is  not  made  a  party  to 
the  suit  It  is  impossible  to  grant  the  relief  pmyed,  without 
deeply  affecting  the  New  Albany  Company.  If  their  charter 
should  be  held  good,  as  daimed  by  that  company,  an  injunction 
against  the  defendants  would  materially  injure  the  New  Albany 
Cx>mpany,  as  it  would  not  only  impair  the  contract  made  with 
the  defendants,  in  regard  to  the  road  from  Michiffan  City  west* 
ward  to  the  State  line,  but  it  would,  probably,  release  the 
defendants  from  a  subscription  of  half  a  million  to  the  stock  of 
the  CrawfordsviUe  road,  or  at  least*  from  the  payment  of  the 
part  of  that  subscription  which  has  not  been  paid. 

The  act  of  1839  provides,  that  ^^  where,  in  any  suit  at  law  or  in 
equity  commenced  in  any  court  of  the  United  States,  there 
shall  be  several  defendants,  any  one  or  more  of  whom  shall  not 
be  inhabitants  of,  or  found  within  the  district,  jurisdiction  may 
be  entertained,  but  the  judgment  or  decree  shall  not  conclude 
or  preclude  other  parties.  And  the  non«joinder  of  parties  who 
are  not  inhabitants,  or  found  within  the  district,  shall  constitute 
no  matter  of  abatement,  or  other  objection  to  said  suit." 

The  provision  of  this  act  is  positive,  and  in  ordinary  cases 
no  difiiculty  could  arise  in  giving  effect  to  it ;  but  in  a  case  like 
the  present,  where  a  court  cannot  but  see  that  the  interest  of 
the  New  Albany  Company  must  be  vitally  affected,  if  the  relief 
prayed  by  the  complainants  be  given,  the  court  must  refuse  to 
exercise  jurisdiction  in  the  case,  or  become  the  instrument  of 
injustice.  In  such  an  alternative  we  are  bound  to  say,  that  this 
case  is  not  within  the  statute.  On  both  the  grounds  above 
stated  we  think  that  the  Circuit  Court  has  no  jurisdiction. 
The  judgment  of  that  court,  in  dismisaing  the  bill,  is  therefore 
affirmed. 
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Mr.  Justice  CATRON  and  Mr.  Justice  CAMPBELL  de- 
livered separate  opinions.    Mr.  Justice  DANIEL  dissented. 

Mr-  Justice  CATRON. 

The  Northern  Indiana  RaiLroad  Company  and  the  Raihx>ad 
Commissioners  for  the  Western  Division  of  the  Buffalo  and 
Mbsissippi  Railroad  Company,  filed  their  bill  against  the 
Michigan  Central  Railroad  Company,  in  the  Circuit  Court  of 
the  United  States  in  the  District  of  Michigan,  seeking  an  in* 
junction  aminst  the  defendant  to  prevent  the  Michigan  com- 
pany from  laying  down  and  using  a  railroad  around  the  south* 
em  end  of  Lake  Michigan,  and  within  the  State  of  Indiana ; 
which  road  crosses  the  road  of  the  complainants,  and  runs 
near  to,  and  parallel  with  it,  and,  as  the  complainants  allege, 
will  materially  withdraw  their  profits.  And  the  complainants 
insist  that  they  have  a  monopoly  by  their  charter  to  construct 
the  only  road  near  to  and  around  the  southern  end  of  the  lake, 
and  that  the  defendant  has  violated  the  chartered  rights  secured  « 
to  the  complainants. 

The  bill  was  demurred  to,  and  the  demurrer  was  sustained 
by  the  Circuit  Court  The  first  cause  of  demurrer  set  forth 
is,  that  the  complainants  have  not,  by  their  bill,  made  such  case 
as  entitles  them  to  any  discoveiy  or  relief  against  the  defend* 
ant  as  to  the  matters  contained  in  the  bill,  or  any  of  them ; 
and  the  judgment  of  the  court  is  prayed  whether  the  defendant 
shall  be  compelled  to  make  further  answer ;  and,  on  this  state 
of  pleadings,  the  question  standing  in  advance  of  all  others  is, 
whether  the  Circuit  Court  had  jur^diction  to  entertain  the  bill, 
as  between  these  parties,  independent  of  the  merits  of  the  case 
set  forth.  The  bul  alleges  that  the  Northern  Indiana  Railroad 
Company,  and  the  Conuuissioners  of  the  Buffalo  company  were, 
severally,  corporations  created  by  the  State  of  Indiana,  and  were 
doing  business  in  said  State  according  to  their  charters ;  ^'  and 
are,  in  meaning  and  contemplation  of  the  Constitution  and  laws 
of  the  United  States,  citizens  of  the  State  of  Indiapa,  and 
entitled  to  be  deemed  and  taken  as  such  citizens  for  all  the 
purposes  of  suing  and  being  sued,  and  for  the  purposes  of  this 
bUl  of  complaint." 

A  corporation  is  composed  of  many  individual  members, 
having  a  joint  interest,  and  a  joint  right  to  sue  in  their  corpo- 
rate name ;  and  the  consideration  here  {Hresented  is,  whether  a 
State  law,  creating  the  corporation,  makes  such  corporation  ''  a 
citizen,"  according  to  the  Constitution,  regardless  of  the  fact 
where  its  members  reside.  If  the  corporation  be  such  citizen, 
tiien  every  member  of  the  corporate  body  mi^ht  reside  in  Michi* 
gan,  and  yet  have  the  right  to  sue  citizens  of  Michigan  there  in 
the  United  States  court. 
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The  Constitution  gives  jurisdiction  to  the  courts  of  the 
Union, "  between  citizens  of  diflferent  States."  Now,  if  it  be 
true,  that  corporations  —  such  as  for  making  roads,  &c. — be 
citizens  in  the  established  sense  of  the  Constitution,  it  must 
have  been  thus  settled  in  the  case  of  the  Louisville  Railroad 
Company  v.  Letson,  2  How.  497 ;  as,  previous  to  that  decision, 
(made  in  1844,)  this  court  did  not  suppose  that  a  corporation 
was  a  citizen.  Nor  was  any  such  question  presented  in  Let- 
son's  case ;  far  fix>m  it. 

Letson  sued  the  railroad  company  in  covenant,  by  their  cor- 
pomte  name,  distinctly  averring  that  the  members  of  the  com- 
pany were  citizens  of  South  Carolina,  and  that  the  plaintiff  was 
a  citizen  of  New  York. 

The  defendant- pleaded  in  al^tement,  that  Rutherford  and 
Baring,  two  of  the  stockholders,  were  citizens  of  North  Caro- 
lina ;  and  that  the  State  of  South  Carolina  was  also  a  stock- 
holder.  To  this  plea  there  was  a  demurrer,  which  was  sustained 
f^in  the  Circuit  Court  and  in  this  court 

It  was  held,  1.  That  the  State  could  not  object,  as  she  stood 
on  the  foot  of  every  other  individual  stockholder  and  need  not 
be  sued ;  and, 

2.  That  fugitive  stockholders,  who  were  changing  every  day, 
and  quite  too  numerous  to  be  included  in  a  suit,  need  not  be 
made  parties  of  record. 

This,  from  the  report  of  the  case,  seems  to  have  been  the 
unanimous  opinion  of  the  members  of  this  court,  who  were 
present  at  the  time ;  certainly  it  was  my  opinion. 

The  president  and  directors  of  the  railroad  company  were 
alleged  to  be,  and  admitted  to  be  by  their  plea,  citizens  of 
South  Carolina ;  they  represented  the  stockholders,  and  were 
their  trustees,  and  whose  acts  were  binding  on  the  stockholders. 
This  state  of  parties  conformed  to  the  act  of  Congress  of  1839, 
and  the  spirit  of  the  47th,  48th,  49th,  and  50th  rules  for  the 
government  of  chancery  practice  in  the  federal  courts,  adopted 
in  1842. 

It  is  now  assumed,  that  Letson's  case  overruled  the  decision 
in  Strawbridge  v*  Curtis,  3  Cranch,  276.  That  decision  im- 
doubtedly  proceeded  on  the  true  rule. 

There  were  various  complainants  to  a  biU  in  equity ;  and  the 
bill  alleged  that  some  of  the  complainants  were  citizens  of 
Massachusetts,  where  the  suit  was  brought;  and  that  the  de- 
fendants were  also  citizens  of  Massachusetts,  except  Curtis, 
who  was  stated  to  be  of  Vermont,  and  a  subpoena  was  served 
on  him  in  that  State.  There,  it  was  held,  "  that  each  distinct 
interest  should  be  represented  by  persons,  all  of  whom  are  en- 
titled to  sue,  or  may  be  sued,  in  the  federal  courts."  A  bill  thus 
framed  could  not  at  this  day  be  treated  seriously. 
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The  next  case  supposed  to  be  in  conflict  with  Letson's  case 
is  that  of  the  United  States  Bank  t;.  Deyereux,  5  Cranch,  61. 
The  old  Bank  of  the  United  States  sued  Devereux  and  Robert- 
son, in  the  Circuit  Covit  of  Greorgia,  alleging  that  it  was  a  cor- 
poration established  under  an  act  of  Congress  of  1791;  and 
alleging,  further,  that  the  petitioners,  the  F^sident,  Directors, 
and  Company  of  the  Bank  of  the  United  States,  were  citizens 
of  the  State  of  Pennsylvania ;  and  that  Devereux  and  Robert* 
son,  the  defendants,  were  eitizens  of  Georgia ;  and  this  aver- 
ment was  held  sufficient  by  the  court 

That  Letson's  case  overruled  that  of  the  R.  R.  Bank  of  Yicks- 
burg  V.  Slocum  and  others,  is  true ;  and  it  was  justly  overruled, 
as  I  think.  Slocum,  Richards,  &  Company  sued  the  Bank,  al« 
leging  that  they  were  citizens  of  Louisiana,  and  that  the  Presi- 
dent, Directors,  and  Companv  of  the  Bank  were  citizens  of  Mis* 
sissippi.  The  Bank  pleaded,  in  abatement,  that  Lambeth  and 
Thompson^  two  of  the  stockholders,  were  citizens  of  Louisiana. 
And  this  court  sustained  that  plea;  whereas,  according  to  Let- 
son's  case,  it  was  quite  immaterial  where  the  stockhmders  re- 
sided, so  that  the  president  and  directors  were  citizens  of  the 
State  where  the  suit  was  brought. 

What  a  corporation  is,  was  very  fully  discussed  in  Devereux's 
case  (5  Cranch) ;  nor  will  I  discuss  it  further  here,  as  I  do  not 
feel  called  on  to  prove,  to  the  legal  profession  of  this  country, 
that  a  corporation  is  not  a  citizen.  And  as  no  averment  is 
made  in  the  bill  before  us,  that  the  president  and  directors  of 
the  corporations  suing,  are  citizens  of  different  States  from  the 
president  and  directors  of  the  corporation  sued,  I  think  the  de- 
murrer ought  to  be  sustained,  and  the  court  below  instructed  to 
dismiss  the  bilL 

I  view  this  assumption  of  citizenship  for  a  corporation  as  a 
mere  evasion  of  the  limits  prescribed  to  the  United  States 
courts  by  the  Constitution.  The  profitable  corporations  are 
owned  in  a  great  degree  in  the  cities ;  there  the  president  and 
directors  often  reside ;  whilst  the  charter  was  granted  in  an- 
other State,  and  there  the  owners  keep  an  agency,  the  business 
being  in  fact  conducted  in  the  city. 

Now  these  owners  and  directors  may  sue  their  next  neigh- 
bors of  their  own  State  and  city,  in  the  United  States  courts, 
according  to  the  rule  that  the  corporation  is  a  citizen  of  the 
State  where  is  was  created,  and  that  jurisdiction  depends  on 
^^his  sole  fact 
•^"ys^Could  I  consent  to  pronounce  from  this  bench  an  opinion 
/       deemed  by  myself  extrajudicial,  and,  therefore,  without  author- 
ity, 1  might  attempt  an  argument  to  expose  the  irregularity 
I         and  impotence  of  an  adjumcation  confined,  by  law,  within 


250  SUPREME    COURT. 

Northern  Indiana  Railroad  Co.  v,  Michigan  Central  Railroad  Co. 

{)re8crlbed  geographical  limits,  with  respect  to  subjects  purely 
ockl,  whenever  it  should  be  attempted  to  extend  the  operation 
of  such  adjudication  beyond  the  locus  to  which  the  law  has 
allotted  it.  For  of  this  character  has  been  the  action  of  the 
Circuit  Court  upon  the  controversy  of  these  two  corporations 
now  before  us.  The  Northern  Indiana  Railroad  Company,  in- 
corporated by  the  State  of  Indiana,  have  complained  of  an 
invasion  of  their  local  rights,  a  tort  to  real  property  situated 
within  the  territory  of  Indiana,  by  a  company  incorporated  by, 
and  situated  within,  the  State  of  Michigan ;  and  the  Circmt 
Court  for  the  State  of  Michigan,  limited  in  its  cognizance  of 
local  matters  to  the  territory  of  that  State,  has  undertaken  to 
adjudicate  upon  the  merits  of  this  complaint.  But  irregular 
and  fatile  as  is  the  action  of  the  Circuit  Court  of  Michigan, 
and  as  it  is  by  all  here  admitted  to  have  been,  can  it  have  been 
more  irregular  than  is  the  undertaking,  on  the  part  of  this  tri- 
bunal, to  pronounce  authoritatively  upon  the  character  of  the 
acts,  or  the  relative  rights  and  powers  of  the  parties,  over  which 
the  Circuit  Court  of  Michigan  has  claimed  cognizance?  Is  not 
the  warrant  for  cognizance  by  the  Circuit  Court  and  by  this  tri- 
bunal essentially,  nay,  precisely,  the  same  ?  Are  they  not  both 
to  be  found,  if  existing  at  all,  in  the  Constitution  of  the  United 
States?  And  is  it  not  indispensable  that  such  cognizance 
should  be  regularly  .and  certainly  vested  in  the  Circuit  Court, 
before  this  court  can  sanction  its  validity  ?  K  it  be  asked,  by 
what  provision  of  the  Constitution  the  Circuit  Court  could 
assume  jurisdiction  of  the  present  controversy,  it  must,  of  ne- 
cessity, be  referred  to  that  (2d  sec  3d  Art.)  provision  which 
extends  the  judicial  power  to  controversies  between  citizens  of 
different  States.  This,  indeed,  is  admitted ;  and  the  admission 
carries  with  it  inevitably  the  implication  that  a  corporation  can 
and  must,  for  certain  purposes,  become  a  citizen,  and  must,  ez 
necessitate^  possess  the  attributes  of  citizenship  in  order  to  ob- 
tain access  to  a  court  of  the  United  States.  Having,  on  a 
former  occasion,  {vide  the  case  of  Rundle  et  al.  t;.  The  Dela- 
ware and  Baritan  Canal  Company ,44  Howard,  95,)  endeavored 
to  expose  the  incongruities  involved  in,  and  incident  to,  this 
cuaomalous  conception,  I  will  not  now  attempt  a  further 
enumeration  of  them  beyond  this  obvious  remark,  —  that 
citizenship  and  corporate  existence,  created  by  State  authority, 
being  decreed  by  this  court  to  be,  to  some  extent  at  least, 
identical,  as  must  be  the  case  to  authorize  this  court  to  call  the 
parties  before  them,  it  must  follow  that,  to  the  same  extent,  a 
corporation  can  be  a  citizen,  and  a  citizen  can  become  a  cor- 
poration. The  process  by  which  the  latter  transformation  may 
be  accomplished  has  not  yet  beien  pointed  out»    We  are  told, 
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by  the  English  jurists,  and  by  the  decisions  of  the  English 
courts,  and  so,  too,  in  the  case  of  the  Bank  of  the  United  Stotes 
t;.  Devereux,  it  is  laid  down  by  Marshall,  C.  J.,  that  a  corporation 
is  an  invisible,  intangible,  artificial  creature.  In  one  sense,  at 
least,  the  citizen  may  render  himself  invisible  and  intangible  — 
he  may  abscond.  In  what  signification  he  must  become  artifi- 
cial, amongst  the  infinite  varieties  which  may  be  imagined,  will 
present  a  question  more  difficult  to  be  determined.  But  in  the 
possession  of  a  portion  even  of  his  corporate  attributes,  the 
citizen  may  be  deemed  a  quasi  corporation,  when  it  shall  be 
thought  convenient ;  curid  will,  doubtless,  in  that  chrysalis  con- 
dition, furnish  as  just  a  representation  of  the  integral  legal 
entity,  as  the  latter,  in  the  shape  of  qiuisi  citizen,  can  efVer 
supply  of  the  real,  material,  and  social  being  with  whom  it  is 
sought  to  identify  it. 

Powerless  and  vain  as  probably  ever  will  be  the  "still  small , 
voice"  of  an  humble  individual,  in  opposition  to  the  united  / 
declaration  of  those  justiy  considered  the  learned  and  the  wise,  { 
still,  under  the  most  solemn  conviction  of  duty,  the  eiSbrt  can  [ 
never  be  forborne  to  raise  that  humble  voice  in  accents  of  alarm  > 
at  whatever  is  believed  to  threaten  even  the  sacred  bark  in  : 
which  the  safety  both  of  the  States  and  of  the  United  States  is 
freighted.     I  hold  that,  beyond  the  Constitution  of  the  United 
States,  there  is  no  federal  government,  either  in  the  mass  or  in 
the  detail.     That  beyond  the  pale  and  limits  prescribed  by  that 
instrument,  to  be  interpreted,  not  by  indirect  or  ingenious  or 
forced  constructions,  or  by  remote  implications,  but  by  the  plain 
and  common-sense  import  of  its  language,  a  language  familiar 
to  the  common  and  general  understanding,  all  is  unwarranted 
assumption  and  wrong — a  termination  of  all  legitimate  federal 
power.     Whilst  therefore  I  profess,  as  I  really  feel,  my  belief 
in  the  wisdom  and  purity  of  those  who  think  themselves  justi- 
fied in  what  I  regard  as  an  infringement  upon  the  terms  and 
obiects  of  our  only  charter,  I  am  constrained  to  record  my 
solemn  protest  against  their  doctrine  and  their  act. 

On  these  grounds  I  dissent  from  the  opinion  just  pronounced, 
and  think  that  this  cause  should  have  been  remanded  to  the 
Circuit  Court,  with  directions  to  dismiss  it,  as  one  over  which 
the  courts  of  the  United  States  can  have  no  jurisdiction  wi^ 
respect  to  the  parties. 

Mr.  Justice  CAMPBELL. 

I  concur  fully  in  the  opinion  of  the  court  denying  jurisdiction 
to  the  Circuit  Court  to  entertain  this  bilL  The  objection  made 
in  the  opinion  to  the  exercise  of  jurisdiction,  and  which  is  fairly 
presented  by  the  record,  is  sufficient  to  dispose  of  the  case.    The 
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court  has  declined  to  determine  any  qnestion  upon  the  avermentB 
of  the  bill,  in  regard  to  the  citizenship  of  the  parties.  The  ques* 
tion  is  left  exactly  where  it  was  when  this  case  was  presented. 
I  state  these  facts,  that  no  inference  may  be  drawn  to  the  con- 
trary, and  that  the  decision  of  the  court  may  not  be  misunderstood. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the.  Circuit  Court  of  the  United  States  for  the  Dis* 
trict  of  Michigan,  and  was  an^ed  by  counseL  On  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the  Circuit  Court 
had  no  jurisdiction  of  the  case,  and  on  that  ground  the  bill  was 
properly  dismissed ;  there  was,  therefore,  no  eiror  in  the  decree 
of  said  court  "Whereupon  it  is  now  here  ordered,  adjudged, 
and  decreed,  by  tiiis  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


Erastus  Cobnino  and  John  F.  Winslow,  Plaintiffs  in 
Errob,  v.  Peter  A.  Burden. 

In  a  rait  bronffht  for  an  Infringement  of  a  patent-right,  the  defendant  ought  to  be 
allowed  to  give  in  evidenoe  the  patent  under  which  he  claims,  although  junior  to 
the  plaintiflrs  patent 

Burden's  patent  for  '*  a  new  and  useful  machine  for  tolling  puddlei^s  baUi  and  other 
masses  of  iron,  in  the  manufacture  of  iron,"  was  a  patent  for  a  machinOi  and  not  a 
process,  although  the  language  of  the  claim  was  equivocaL 

The  difierence  explained  between  a  process  and  a  machine. 

Hence,  it  was  erroneous  for  the  Circuit  Court  to  exclude  eridence  offered  to  shoir 
that  the  practical  manner  of  giring  effect  to  the  principle  embodied  in  the  machine 
of  the  defendants  was  different  from  that  of  Buruen,  the  plaintiff :  that  the  machine 
of  the  defendants  produced  a  different  mechanical  result  from  toe  other ;  and  that 
the  mechanical  structure  and  mechanical  action  of  die  two  machines  were  diffBrent 

Byidenco  offered  as  to  the  opinion  of  the  witness  upon  the  construction  of  the  patent, 
whether  it  was  for  a  process  or  a  machine,  was  properlj  rejected. 

This  case  was  brought  np,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of  New 
York. 

Peter  A.  Burden,  as  assignee  of  Henry  Burden,  brought  his 
action  against  Coming  and  Winslow,  for  a  violation  of  a  patent 
granted  to  Henry,  as  the  original  and  first  inventor  and  disco- 
verer of  a  new  and  useful  machine  for  rolling  puddle  balls  or 
other  masses  of  iron,  in  the  manufacture  of  iron. 

What  took  place  at  the  trial  is  set  forth  in  the  opinion  of  the 
court    Under  the  instructions  of  the  Circuit  Court,  tiie  jury 
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found  a  verdict  for  the  plaintifis,  with  one  hundred  doUara 
damages ;  upon  which  the  defendants  brought  the  case  up  to 
this  court  by  a  writ  of  error. 

It  was  argued  bv  Mr.  Seymour  and  Mr.  Keller^  for  the  plain* 
tif&  in  error,  and  by  Mi\  FUzgeraM  and  Mr.  ^vensj  for  the 
defendants  in  error. 

Each  one  of  the  four  counsel  filed  a  separate  brief.  The 
points  presented  on  the  part  of  the  plaintifis  in  error  are  taken 
firom  the  brief  of  Mr.  Seymour,  and  those  on  the  part  of  the  de- 
fendant in  error  firom  the  brief  of  Mr.  Stevens. 

Ibints  and  AuihoriHes  submitted  an  the  part  of  the  Plaintiffs  in 

Error. 

First  exception  to  the  charge.  —  The  court  erred  in  charging 
the  jury  that  ^^the  letters-patent  which  have  been  given  in  evi- 
dence by  the  plaintiff  are  for  a  new  process,  mode,  or  method 
t>f  converting  puddlers'  balls  into  blooms  by  continuous  pressure 
and  rotation  of  the  balls  between  converging  surfaces,  thereby 
dispensing  with  the  hammer,  aUigator  jaws,  and  rollers,  accom- 
panied by  manual  Jabor,  previously  in  use  to  accomplish  the 
same  purpose;  and  the  said  letters-patent  secure  to  the  patentee 
the  exclusive  right  to  construct,  use,  and  vend  any  machine 
adapted  to  accomplish  the  objects  of  his  invention,  as  above 
specified,  by  the  process,  mode,  or  method  above-mentioned.'* 

L  The  court  exred  in  charging  the  jury  that  Burden's  patent 
was  for  a  new  process,  mode,  or  method. 

A  process  or  mode  may  be  patented.  Curtis,  p.  65,  66,  67, 
68,  69,  70,  71,  73,  and  cases  there  cited,  firom  §  77  to  §  8a 

1.  Burden  did  not  patent  a  process^  but  a  machine. 

What  he  designed  to  cover  by  his  patent  is  to  be  gathered 
firom  the  patent  itself,  the  specification,  aiid  its  summing  up. 
Webster  on  Subject-Matter,  p.  18,  and  note  Z ;  Davoll  v.  Brown, 
1  Woodbuiy  &  Minot,  59;  Russell  v.  Crowley  et  all  Cromp. 
Meeson&  Roscoe,  864;  Moody  v.  Fiske,  2  Mason,  112;  Rex 
V.  Cutler,  1  Starkie's  Rep.  283;  Leroy  v.  Tatham,  14  Howard, 
156, 171 ;  Wyeth  v.  Stone,  1  Story's  Rep.  286;  Gray  v.  James, 
Peters's  C.  C.  R.  394, 400 ;  Mr.  Justice  Nelson's  Opinion,  in  Ap- 
pendix A,  annexed. 

2.  Burden's  patent  claims  that  he  has  invented  a  new  and 
useful  machine,  &c,  not  a  process. 

3.  The  specification,  which  purports  to  be  a  part  of  the  letters- 
patent,  states  the  invention  to  consist  in  a  *^  machine,"  not  in  a 
process. 

VOL.  XV.  22 
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4.  The  summing  up  of  the  spedficatioii,  or  the  claim,  ia  sub- 
stantially for  a  '<  machine." 

And  he  specifies  three  modes  of  applying  the  principle  of  his 
invention ;  thus  complying  with  the  requisition  of  tiie  sixth  sec- 
tion of  the  act  of  1836,  in  reference  to  all  patents  for  machines, 
and  for  machines  only. 

The  preparing  of  puddlers'  balls  is  not  claimed  as  an  inven- 
tion, nor  could  it  be,  for  it  is  as  old  as  the  art  of  making  iron  by 
the  process  of  puddling.  See  Encyclopsedia  Americana,  Vol. 
7,  Art  Iron,  p.  72.  The  preparing  puddlers'  balls  by  pressure  is 
not  claimed,  for  that,  too,  is  old.  lb.  But  the  claiiQ  is  for  the 
invention  of  the  new  mechanism  for  preparing  puddlers'  balls. 

IL  An  invention,  such  as  Burden's  is  described  to  be  in  the 
patent  and  specification,  is,  upon  the  authoritv  of  elementary 
works,  and  the  decisions  of  our  courts,  a  machine,  and  not  a 
process. 

The  distinction  between  a  patent  for  a  machine  and  a  patent 
for  a  process  is  well  known. 

1.  A  patent  for  a  machine  is  defined  by  Curtis,  §  93,  as  fol- 
lows :  ^*  K  the  subject  of  the  invention  or  discovery  is  not  a 
mere  function,  but  a  function  embodied  in  some  particular  me- 
chanism, whose  mode  of  operation  and  general  structure  are 
pointed  out,  and  which  is  designed  to  accomplish  a  particular 
purpose,  function,  or  effect,  it  will  be  a  machine  in  the  sense  of 
tiie  patent  law." 

If  the  specification  describes  ^^  not  a  mere  function,  but  a  ma- 
chine of  a  particular  structure,  whose  modes  of  operation  are 
pointed  out  to  accomplish  a  particular  purpose  or  end,  the  pa- 
tent is  for  a  machine,  and  not  for  a  principle  or  function  detached 
from  machinery."     Blanchard  v.  Sprague,  3  Sumner,  640. 

A  method  or  process  may  be  the  subject  of  a  patent  See 
Phillips,  pp.  93,  94;  Curtis,  §  80,  81. 

Among  the  cases  cited  (see  Curtis,  §  79)  of  patents  for  a  me- 
thod, or,  as  the  writer  expresses  it,  ^'  for  the  practical  application 
of  a  known  thing  to  produce  a  particular  effect,"  are 

Hartley's  invention  to  protect  buildings  from  fire  by  the  appli- 
cation of  plates  of  metal.  See  also  Webster's  Patent  Cases, 
pp.  54,  55,  56;  and  note,  pp.  55  and  56. 

Forsyth's  patent  for  the  application  of  detonating  powder, 
which  he  did  not  invent,  to  the  discharge  of  artillery,  mines,  &c. 

In  this  case  the  patentee  succeeded  in  an  action  against  the 
party  using  a  lock  of  different  construction  from  any  shown  in 
the  drawing  annexed  to  his  specification,  and,  as  Curtis  says, 
^Hhus  established  his  right  to  the  exclusive  use  and  application 
of  detonating  powder  as  priming,  whatever  the  construction  of 
the  lock  by  wluch  it  was  discharged."  Webster's  Patent  Cases, 
pp.  95,  97,  note. 
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Hall's  patent  for  the  application  of  the  flame  of  gas  to  singe 
off  the  superfluous  fibres  of  lace,  and  other  goods,  is  another  of 
this  class.     Web.  Pat  Cases,  p.  99. 

The  plaintiff  had  a  verdict  founded  on  his  sole  right  to  use 
gas-flame  for  the  clearing  of  fibres  from  lace.  Curtis,  p.  67,  n.  1 ; 
« Web.  Pat  Cases,  pp.  100, 103;  Neilson  v.  Harford,  Web.  Pat 
Cases,  191,  Sec ;  Neilson  v.  Thompson,  Web.  Pat  Cases,  275 ; 
The  Househill  Co.  v.  Neilson,  Web.  Pat  Cases,  673;  Boulton 
V.  Bull,  2  H  Blackstone,492 ;  Clegg's  Patent,  Web.  Pat  Ca^es, 
103 ;  Morse's  Patents ;  McClurg  v.  Kingsland,  1  Howard,  202 ; 
Russell  V.  Cowley,  Web.  Pat  Cases,  459. 

2.  The  preparing  a  puddler's  ball  is  reducing  and  compacting 
it  by  pressure  into  the  form  of  a  bloom.  See  EncyclopsBdia 
Americana,  voL  7,  article  Iron,  p.  72;  Nicholson's  Op.  mechanic, 
pp.  334-5;  Ure's  Die  of  Arts  and  Manufactures,  p.  703. 

If  Burden's  claim,  then,  is  for  the  reducing  and  compacting 
the  ball  by  pressure  into  the  form  of  a  bloom,  it  is  a  claim  for 
a  process  long  before  known  in  the  manufacture  of  iron,  and 
would  therefore  be  void  for  want  of  novelty. 

To  avoid  this  difficulty,  the  statement  of  the  claim  goes  on 
to  say  that  he  claims  the  preparing  these  balls  by  causing  them 
to  pass  between  curved  or  plane  surfaces,  in  the  manner  de» 
scribed  in  his  drawings  and  in  the  specification  of  tiie  several 
parts  of  the  machine. 

K  the  words  ^  the  particular  method  of  the  application  "  were 
correctiy  held  in  Wyeth  v.  Btone,  before  cited,  to  mean  the  par- 
ticular apparatus  and  machinery  described  in  the  specification, 
is  not  the  claim  for  preparing  puddlers'  balls,  by  causing  them 
to  pass  through  a  certain  machine,  as  clearly  a  daim  for  the  in- 
vention of  the  machine  ? 

Wyeth  claimed  not  only  the  art  or  principle  of  cutting  ice  of 
a  uniform  size,  but  ^<  the  particular  method  of  the  application  of 
the  principle ;  "  and  this  last  part  of  the  daim  was  hdd  to  be 
the  only  valid  part  of  it,  and  to  be  a  claim  of  the  particular  ap- 
paratus and  machinery,  described  in  the  specification  to  efiect 
the  purpose  of  cutting  ice. 

8o  Burden's  patent,  if  it  be  sustained  at  aU,  must  be  held  to 
be  a  patent  for  the  particular  apparatus  and  machinery,  describ- 
ed in  the  specification  to  effect  the  '<  preparing  the  puddlers' 
balls."  See  also  the  case  of  Blanchard  v.  Sprague,  3  Sum- 
ner, 535. 

It  was  objected,  on  the  trial  in  this  last  case,  <'  that  the  plain- 
tiff's specification  was  defective ;  that  he  daimed  the  functions 
of  the  machine,  and  not  the  machine  itself." 

Mr.  Justice  Story,  at  p.  540,  says :  '<  Looking  at  the  present 
specification,  and  constniing  all  its  terms  togetiier,  I  am  dearly 
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of  Opinion  that  it  is  not  a  patent  claimed  for  a  function,  bnt  it 
is  claimed  for  ibe  machine  Bpecially  described  in  the  specifica* 
tion ;  that  it  is  not  for  a  mere  ranction,  but  for  a  function  as  em* 
bodied  in  a  particular  madiine,  whose  mode  of  operation  and 
general  structure  are  pointed  ouf 

K  to  claim  a  <<  method  "  or  mode  of  operation  in  the  abstract, 
explained  in  the  description  of  certain  machiner7,.be  a  claim  for 
a  machine,  as  was  adjudged  in  Blanchard  v.  Spra^e,  is  not  the 
(daim  of  preparing  puddiers'  balls,  by  the  operation  of  certain 
machinery,  much  more  a  claim  of  a  machine  ?  In  other  wcnrds, 
is  the  claim  of  a  particular  result  before  known,  from  the  opera- 
tion of  a  machine  claimed  to  be  new,  any  thing  else  tilian  a  claim 
for  the  peculiar  construction  of  the  machine  itself,  by  which  that 
result  is  effected  ? 

3.  Again,  the  result  claimed  by  Burden  is  to  produce  a  bloom 
from  a  puddle  ball  by  pressure,  welding  together  ibe  particles 
of  iron,  and  expressing  in  part  the  impurities,  and  paruy  shap- 
ing the  mass  for  the  sSter  operaticm  of  converting  it  into  barS) 
also  by  pressure. 

It  cannot  be  pretended  tiiat  Burden  invented  this,  or  any  part 
of  it.  This  was  all  done  before  his  invention,  under  the  ham- 
mer and  the  aUigatcv  jaws.  But  it  may  be  said  that  he  invented 
an  improvement  in  tiiis  process.  This  cannot  be;  for  he  only 
compresses  the  mass  to  cement  the  particles,  express  the  im* 
purities,  and  give  shape ;  all  this  was  done  before  by  the  ham- 
mer and  the  jaws,  and,  in  the  opinion  of  many,  better  done  than 
he  does  it.    " 

4.  Again,  it  maybe  said  that  he  made  an  improvement  in  the 
operation  by  making  it  continuous.  This  Jlirings  the  matter  to 
a  true  test,  and  shows  that  it  is  the  invention  of  a  machine  to 
render  the  operation  continuous  which  before  had  been  inter- 
mittent 

5.  It  may  be  claimed  that  he  has  invented  or  iniioduced  the 
element  of  self-action.  This  establishes  the  defendant's  propo- 
sition that  Burden's  patent  is  oqIv  fDr  a  machine.  For  the 
meaning  of  this  is,  as  the  term  self-action  must  be  predicated 
of  material  substances,  that  he  has  substituted  an  organization 
of  machinery  to  p^orm  automatically  what  was  l^fbre  per- 
formed partly  by  hand  and  partly  by  mcushinery.  Machines  for 
nail-cutting,  making  hook-head  spikes,  carding  and  spinning, 
weaving,  felting,  are  self-acting  machines,  which  have  been  in- 
vented to  cairv  on  known  processes ;  all  have  the  element  of 
setf-action,  and  yet  all  of  them  have  been  recognized  as  ma- 
chines, and  not  processes. 

IIL  The  plaintiff  in  his  declaration  counts  upon  his  patent 
as  a  patent  for  a  machine  oidy,  and  not  tot  a  process. 
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He  ought  to  be  pennitted  to  recover  only  secwndum  aUegaia 
et  probata.  * 

XV.  But  suppose  the  patent  be  for  a  process,  and  not  for  a 
machine ;  then  we  submit  that  the  court  erred  in  sustaining  the 
patent  as  a  patent  for  a  new  process  of  preparing  puddlers'  balls, 
by  continuous  pressure  and  rotation  of  the  baJls  between  con* 
yerging  surfaces. 

1.  For  this  process  itself  is  a  well  known  and  common  pro- 
^88  in  the  arts,  and  therefore  could  not  be  patented  at  the  time 
of  the  alleged  invention. 

The  operation  to  which  the  puddlers'  ball  is  subjected,  that 
is,  the  process,  produces  common  results  necessarily  arising  from 
pressure  on  all  soft  and  porous  suliistances,  to  wit :  condensa- 
tion, expression  of  matter,  and  change  of  form. 

2.  All  the  experts  testify  thalf  Burden's  invention  consists  in 
carrying  on  the  old  process  of  reducing  apuddler's  ball  to  a 
bloom^  by  pressure  created  and  continued  by  his  machinery. 

That  the  machinery  by  which  such  pressure  ma;^  be  applied 
is  patentable,  is  obvious.  But  aside  from  the  peculiar  construc- 
tion of  Burden's  machinery,  there  is  nothing  new  in  its  applica- 
tion. It  is  merely  the  application  of  a  known  mode  of  opera- 
tion in  the  arts,  to  produce  a  known  result,  that  is,  mechanical 
pressure,  to  produce  a  bloom  out  of  a  puddler's  balL  See  Cur- 
tis^. 78,  sec.  88. 

That  this  form  of  applying  mechanical  pressure  is  not  new, 
was  proved  by,  &c  &c. 

3.  Notwithstanding  the  condition  embodied  in  the  second 
proposition  contained  in  the  charge  of  the  court,  as  follows : 
^'The  machines  for  nulling  buttons,  milling  coin,  and  rolling 
shot,  which  have  been  given  in  evidence  by  the  defendants,  do 
not  show  a  want  of  novelty  in  the  invention  of  the  said  pa- 
tentee, as  already  described,  if  the  processes  used  in  them,  the 
purposes  for  which  they  were  used,  and  the  objects  accomplish- 
ed by  them,  were  substantially  different  from  those  of  the  said 
letters-patent;"  yet  taken  in  connection  with  the  construction 
given  h^  the  court  to  the  patent,  in  the  first  proposition  con- 
tained m  the  charge,  the  defendants  were  deprived  of  the  de- 
fence to  which  they  were  entitied,  to  wit:  ifiiat  the  reducing 
puddlers'  bad  to  blooms,  by  their  rotation  and  pressure  between 
converging  and  continually  approximating  surfaces,  was  but  a 
double  use  of  a  process  or  machine,  long  before  used  in  milling 
buttons,  milling  coins,  and  rolling  shot 

For  the  court  had  decided,  in  the  first  proposition  of  the  charge, 
that  Burden's  patent  was  ^^for  a  new  process  of  converting 
puddlers'  balls  into  blooms,  by  continuous  pressure  and  rotation 
of  the  ball  between  converging  surfaces." 

22* 
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In  other  wordfl,  that  the  application  by  the  plaintiff's  machine 
to  the  puddler's  ball,  of  the  old  method  of  reducing  and  com* 
pacting  metals  by  the  continaous  {vessore  of  converging  mx> 
faces,  constituted  snch  a  novel  process  in  the  manufacture  ct 
iron,  that  (its  utility  not  being  questioned)  the  plaintiff's  patent 
was  good,  notwithstanding  the  previous  use  ol  the  milling  ma* 
chine  on  copper,  silver,  and  gold,  and  of  the  shot  machine  on 
lead,  in  compacting  and  reducing  those  metals  by  the  rotation 
of  the  metals  and  the  continuous  pressure  of  converging  sui^ 
fiaces. 

4.  Burden's  patent  is  clearly  a  case  of  double  use.  See  Cur* 
tis  on  Patents,  sec.  85  to  89,  and  notes  and  cases  therein  dted ; 
Losh  V.  Hague,  Webster's  Patent  Cases,  207 ;  Howe  v.  Ab* 
bott,  2  Storv,  R.  190-193. 

To  this  defence  the  defendants  were  clearly  entitled.  The 
processes  of  milling  the  coin,  finishing  the  edges  of  tlie  buttons, 
making  the  shot  or  balls,  and  making  the  blooms,  are  strictiy 
identicaL 

V.  The  court  eired  in  charing  the  jury  as'  they  did  in  the 
latter  clause  of  the  first  proposition  contained  in  the  charge,  to 
wit :  ^^  And  the  said  letters-patent  secure  to  the  patentee  the 
exclusive  right  to  construct,  use,  and  vend  any  machine  adapted 
to  accomplish  the  objects  of  his  invention  as  above  specifiedf 
by  the  process,  mode,  or  method  above  mentioned." 

Also  in  laying  down  the  third  proposition  in  his  charge,  to 
wit :  '^  That  the  machine  used  by  the  defendants  is  an  infringe- 
ment of  the  said  letters-patent,  if  it  converts  puddlers'  balls 
into  blooms  by  the  continuous  pressure  and  rotation  of  the 
balls  between  converging  surfaces,  although  its  mechanical  con- 
struction and  action  may  be  different  from  that  of  the  machines 
described  in  the  said  letters-patent" 

Also  in  excluding  the  testimony  offered  by  the  following 
question,  to  wit :  by  changing  the  form  of  the.  rolling  surfaces 
in  Mr.  Winslow's  machine,  can  it  be  made  to  roll  a  sphere  ? 

Also  the  testimony  offered  as  follows :  '^  The  counsel  for  the 
defendants  then  offered  to  prove  by  this  witness  that  the  ma- 
chine used  by  the  defendants  differed,  in  point  of  mechanical 
construction  and  mechanical  action,  from  the  machines  described 
in  Burden's  specification." 

All  these  propositions  were  thus  enoneously  adjudged  against 
the  defendants,  as  a  sequence  or  corollary  following  from  the 
first  main  proposition  which  the  court  had  laid  down  against 
the  defendants,  to  wit,  that  the  plaintiff's  patent  was  for  a 
process  and  not  for  a  machine.  The  court  in  substance  held, 
that  although  the  mechanical  construction  and  action  of  the 
defendants'  machine  might  be  different  from  that  of  the  plain* 
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tiiTs,  it  was  still  an  infiringement  if  it  reduced  the  baUs  to 
blooms  by  continaottB  jMressure  and  rotation. 

This  was  an  erroneous  position.  For  one  thing  was  certain. 
We  had  the  right  to  reduce  puddlers'  balls  to  blooms  by  any 
machine  having  a  different  action  from  that  of  the  plaintiff 
Curtis,  sec.  96,  n.  2;  Whittemore  v.  Cutter,  1  Gallison,  478 '^ 
491 ;  Barrett  v.  Hall,  1  Mason,  470. 

Iir  the  light  of  these  authorities,  proof  of  different  mechanical 
construction  and  different  action  was  competent  and  highly 
pertinent  to  establish  '^  a  peculiar  structure,"  and  the  production 
of  a  new  effect 

VI.  The  court  erred  in  excluding  the  evidence  offered  to  be 
given  by  the  witness,  Hibbard,  to  wit :  '^  That  the  practical 
manner  of  giving  effect  to  the  principle  embodied  in  the  ma- 
diine  used  by  the  defendants  was  entirelv  different  from  the 
practical  manner  of  giving  effect  to  the  prmciple  embodied  in 
Mr.  Burden's  machine  —  that  the  principle  of  the  two  machines, 
as  well  as  the  practical  manner  of  carrymg  out  those  principles, 
was  different;  and  that  the  machine  used  by  the  defendant 
produced  by  its  action  on  the  iron  a  different  mechanical  result, 
on  a  different  mechemical  principle,  from  that  produced  in 
Burden's  machine." 

The  witness  was  an  expert,  and  no  objection  was  urged  on 
that  score,  or  to  the  form  of  the  question.  Silsby  v.  Foote,  14 
Howard,  218,  225. 

This  offer  embraced  legitimate  proof  tending  to  establish  a 
general  proposition  material  to  the  issue,  to  wit : 

That  the  defendant's  machine  was  constructed  on  a  different 
principle,  or  had  a  different  mode  of  operation  from  the  plain- 
tifTs. 

Proof  that  the  principle  of  one  machine  was  different  from 
that  of  the  other,  was  tantamount  to  proof  that  their  mode  of 
opemtion  was  different;  for  two  machines,  different  in  principle, 
cannot  well  have  the  same  mode  of  opemtion,  although  they 
may  produce  the  same  result. 

But  the  defendant  not  only  offered  to  prove  that  the  machines 
were  different,  but  also  that  they  produced  on  the  iron  a  differ- 
ent mechanical  result  See  Curtis  on  Pat  p.  264,  §  222 ;  also 
p.  285;  also  p.  286,  §  241. 

In  conclusion,  the  court  in  this  case  should  have  held  that 
the  plaintiff's  patent  was  for  a  machine.  And  on  the  question 
of  novelty  the  court  should  have  left  it  to  the  jury  as  a  question 
of  fact,  to  find  upon  the  testimony  whether  the  plaintiff's  ma- 
chine was  the  same  in  its  principle  or  modus  operandi  as  the 
milling,  button,  or  shot  machines.  And  on  the  question  of  in- 
fringement, the  court  should  have  left  it  to  the  jury,  upon  the 
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testimony,  to  find  whether  the  defendants'  machine  was  the 
same  in  its  distinctive  character  or  prindple  as  the  plaintiff's. 

Brief  an  the  part  of  defendant  in  error. 

First.  The  whole  question  in  this  cause  depends  npon  tiie 
correctness  of  the  construction  contended  for  by  the  counsel  for 
the  defendant  in  error,  and  which  the  judge  gave  to  the  patent 
on  the  trial.  If  this  construction  be  correct,  the  other  two  in- 
structions given  by  the  learned  judge  to  the  jury  are  also  correct 
and  follow  as  necessary  corollaries.  Curtis  on  Patents,  §  146* 
7-8. 

Second.  The  construction  of  the  patent  given  by  the  court 
on  the  trial,  by  the  first  instruction  to  the  jury,  was  correct 

L  The  patent  (that  is  the  parchment)  made  out  at  the 
patent  office,  by  the  proper  officer  in  that  department,  does  not 
m  an^  case,  accordingto  the  patent  law  of  this  country,  describe 
the  thing  patented.  To  ascertain  the  thing  patented,  tiie  speci- 
fication, which  is  filed  before  the  patent  is  issued,  is  the  test  in 
all  cases,  as  to  what  the  patent  secures  to  the  patentee ;  and  to 
ascertain  that,  the  whole  specification  must  be  consulted ;  and 
the  modem  decisions  have  declared,  that  a  liberal  construction 
must  be  given  to  it  in  favor  of  the  patentee.  Patent  Act  of 
1836,  §  S;  Curtis  on  Patents,  §  122,  123,  126,  127;  Ames  v. 
Howard,  1  Sumner,  482,  485;  Hogg  v.  Emerson,  6  Howard, 
437,  482 ;  DavoU  v.  Brown,  1  Wood.  &  Min.  63,  57. 

It  is  undoubtedly  true,  if  the  description  or  tide  of  the  inven- 
tion, as  stated  in  the  patent,  is  irreconcilably  repugnant  to  the 
description  of  the  invention  contained  in  the  spe^cation,  as  if 
the  description  in  the  patent  be  a  machine  for  making  nails,  and 
the  invention  described  in  the  specification  is  of  a  machine  for 
carding  wool,  the  patent  would  be  void,  upon  the  ground  that 
the  government  had  not  given  to  the  patentee  a  le^  exclusive 
title  to  his  invention.  But  nothing  can  be  deduced  firom  this 
principle  of  law  to  sustain  the  position  that  the  invention  is 
only  what  it  is  stated  to  be  in  the  title  stated  in  the  patent,  but 
on  the  contrary,  the  very  reverse  of  that  position  is  what  renders 
the  patent  void  in  such  cases. 

In  this  case  there  is  no  such  repugnancy.  True,  the  patent 
states  the  invention  to  be  of  a  new  and  useful  machine  for  roll- 
ing puddle  balls,  &c.,  but  this  is  not  so  repugnant  to  the  descrip- 
tion of  the  invention  contained  in  the  specification,  as  would 
preclude  the  court  firom  adjudging  that  the  government  intended 
to  and  did  grant  the  patent,  for  the  invention  described  in  the 
specification,  to  wit, — for  an  improvement  in  the  process,  &c. 
Unless  the  title  of  the  invention  described  in  the  patent  is 
clearly  repugnant  to  the  description  of  the  invention  in  the 
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specification,  the  patent  will  be  deemed  to  be  a  grant  of  the 
exdasive  right  to  the  invention  described  in  the  specification, 
but  it  cannot  diminish  the  extent  of  the  invention  described,  and 
claimed  in  the  specification. 

In  short,  tibe  description  of  ihe  invention  in  the  specification 
is  the  act  of  the  inventor,  for  which,  if  it  be  new  and  useful, 
the  government  is  bound  to  grant  him  a  patent.  The  granting 
of  the  patent  is  the  act  of  the  government,  and  if  the  descrip- 
tion in  that  grant  be  not  clearlv  repugnant  to  that  which  the 
inventor  claimed  and  was  entitled  to,  it  will  be  deemed  to  be 
a  ^nt  of  the  thing  to  wbich  he  was  entitled. 

IL  By  any  just  or  legetl  construction  of  the  specification 
fonning  a  part  ol  the  patent  in  question,  and  giving  the  only 
description  of  the  invention  for  which  the  patent  issued,  said 
patent  is  for  a  new  process,  mode,  or  method,  of  converting 
puddlers'  balls  into  blooms,  by  continuous  pressure  and  rotation 
of  the  ball  between  converging  surfaces ;  thereby  dispensing 
with  the  hammer,  alligator  jaws,  and  rollers  accompanied  with 
manual  lab<»r,  previouriy  in  use  to  accomplish  the  same  pur- 
pose, and  is  not  confinra  to  the  particular  machines  described 
in  the  specifications  and  drawings. 

The  specification  commences  in  these  words :  "  To  all^hom 
it  may  concern,  be  it  known,  that  I,  Henry  Burden,  of  the  city 
of  Troy,  in  the  county  of  Rensselaer,  and  State  of  New  York, 
have  invented  an  improvement  in  the  process  of  manufa«fcuring 
iron."  Now  let  us  here  pause,  for  an  instant,  to  inquire  if  the 
patentee  really  intended  to  represent  his  invention  as  one  con- 
sisting in  a  new  or  imfMroved  machine,  to  be  used  in  the  manu- 
facture of  iron ;  why,  with  his  thoughts  upon  the  subject,  did 
be  not  say  so,  instead  of  caUing  it  an  ^'improvement  in  the 
pocess  of  manufacturing  iron  ?  "  I  confess  my  utter  inability 
to  divine  any  reasonable  answer  to  this  question.  The  impro- 
babilitv  of  such  a  wilful  misnomer,  is  greatiy  enhanced  by  the 
conceded  and  well-known  fact,  that  a  new  or  improved  process 
is  patentable,  no  less  than  a  new  or  improved  machine :  process 
or  method,  which,  in  the  patent  law,  are  said  to  be  synonymous, 
are  among  the  few  words  in  familiar  use,  machine  being  another 
of  these  words,  expressive  of  the  few  proper  subjects  of  a  patent ; 
so  that  to  hold  this  to  be  a  patent  for  a  machine,  is  to  impute 
to  the  patentee  the  absurdi^  not  only  of  omitting  to  call  his 
invention  by  its  proper  name,  but  of  substituting,  at  the  outset, 
another  name  of  well-known  signification  in  law,  expressly  ap- 
propriated to  another  and  widely  different  subject  of  a  patent. 

But  the  specifications  contain  other  expressions  which  are  in 
strict  accordance  with  the  language  already  quoted,  and  require 
the  same  interpretation.     After  particularly  and  clearly  describ- 
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ing  the  process  in  question,  and  the  means  by  which  it  is  ac- 
complished, the  patentee  proceeds  as  follows :  ^^  It  will  be  readily 
perceived  also,  by  the  skUful  machinist,  that  the  principle  upon 
which  I  proceed  may  be  carried  out  under  various  modifications, 
of  which  I  have  given  two  examples ;  and  these  might  be  easily 
multiplied,  but  this  is  not  necessary,  as  I  believe  that  those  which 
have  been  given  must  suffice  to  show,  in  the  clearest  manner, 
the  nature  of  my  invention,  and  point  out  fully  what  I  desire  to 
have  secured  to  me  under  letters-patent  of  the  United  States." 
Does  this  look  like  only  claiming  to  be  the  inventor  of  a  specific 
machine  ?  On  the  contrary,  the  patentee  refers  to  the  descri^ 
tions  he  has  given  of  the  jnechamc4l  contrivances  by  which  his 
process  may  be  carried  on,  as  illustrative  only  of  the  <<  principle  " 
on  which  he  '<  proceeds ; "  and,  referring  to  the  two  maciunes 
thus  described,  he  adds,  ^'  and  these  might  be  easily  multiplied*" 
Does  this  language  import  an  intention  to  limit  his  claim  to 
them?  But  an  equally  dedsive  test  of  the  patentee's  daim 
remains  yet  to  be  considered.  His  specification  concludes  with 
a  summary.  ^  In  order  to  ascertain  the  true  construction  of 
the  specification  in  this  respect,  we  must  look  to  the  svunming 
up  of  the  invention,  and  the  claim  thereof  asserted  in  the  sped- 
ficatiob ;  for  it  is  the  duty  of  the  patentee  to  sum  up  his  inven- 
tion, in  clear  and  determinate  terms ;  and  his  summing  up  is 
conclusive  upon  his  right  and  title."  Wyeth  v.  Stone,  1  Story's 
B.  27«,  285. 

The  patentee's  summary  is  as  follows :  '^  Having  thus  fully 
made  known  the  nature  of  my  said  improvement,  and  explained 
and  exemplified  the  manner  in  which  I  construct  the  machinery 
for  carrying  the  same  into  operation,  what  I  daim  as  constitu^ 
ing  my  invention,  and  desire  to  secure  by  letters-patent,  is  the 
preparing  of  the  puddlers'  balls  as  they  are  delivered  from  tiie 
puddling  furnace,  or  of  other  similar  masses  of  iron,  by  causing 
them  to  pass  between  a  revolving  cylinder  and  a  curved  seg- 
mental trough  adapted  thereto,  constructed  and  operating  sub- 
stantially in  the  manner  of  that  herein  described  and  represented 
in  figures  2  and  3,  of  the  accompanying  drawings,  or  by  caus- 
ing the  said  balls  to  pass  between  vibratory  or  redprocating 
ctirved  surfaces,  operating  upon  the  same  principle,  and  produc- 
ing a  like  result  by  analogous  means." 

Now  by  his  "  improvement,"  mentioned  at  the  commencement 
of  this  summary,  it  is  indisputable  that  the  patentee  means  his 
invention ;  and  this  he  describes  as  being  carried  into  opemtion 
by  means  of  machinery  constructed  for  the  purpose.  With 
what  propriety,  then,  can  it  be  said  that  the  invention  daimed 
is  of  the  machinery  itself?  "What  I  claim,"  he  adds,  as 
"  constituting  my  ihvention,  is  the  preparing  of  the  puddlers' 
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balls/'  &c.  Is  the  process  of  preparing  puddler's  balls  a  machine  ? 
If  not,  is  it  not  a  flat  contradiction  of  the  langnage  of  the 
patentee  to  say  that  he  claims  to  be  the  inventor  of  a  machine 
and  not  of  a  process  ?  And  what  is  there  in  the  other  parts  of 
the  specification  to  neutralize  this  explicit  and  unequivocal  Ian- 
ffuage  ?  It  is  said  that  the  patentee  describes  and  has  furnished 
drawings  representing  two  several  machines  used  by  him,  the 
one  in  Us  first  essays  and  the  other  subsequently.  This  is  true, 
and  it  is  also  true,  that  the  two  are  wholly  different,  not  only  in 
form,  but  in  mechanical  construction,  having,  in  fact,  nothing  in 
common  except  their  mutual  adaptation  to  a  like  process  and 
effect. 

Besides,  the  court  will  please  to  observe  that  the  specification 
claims  no  particular  form  of  apparatus  for  carrying  his  mode  or 
method  of  converting  puddlers'  balls  into  blooms,  into  effect 
The  patent  cannot,  therefore,  be  construed  as  confining  the  in- 
vention to  the  two  particular  machines  which  he  has  described, 
that  would  accompUsh  that  mode,  method,  or  process.  Curtis 
on  Patents,  §  80,  81 ;  Minter  v.  Wells,  Webs.  Pat.  Cases,  130. 

The  qpedfication  should  be  so  construed  as  to  make  the  claim 
coextensive  with  the  actual  discovery,  if  the  fair  import  of  the 
language  used  will  admit  of  it     Curtis  on  Patents,  §  132. 

IlL  The  patent  is  not  for  a  principle  merely,  but  for  a  mode, 
method,  or  process,  giving  two  practical  means  for  accomplishing 

it. 

The  patentee  shows,  by  his  specification,  that  he  had  succeeded 
in  embodying  the  principle  by  inventing  some  mode  of  carrying 
it  into  effect,  and  tiius  converting  it  into  a  process.  <'  You  can- 
not," said  Alderson,  B.,  in  Jupe  i;.  Pratt,  Webs.  Pat  Cases,  146) 
^  you  cannot  take  out  a  patent  for  a  principle ;  you  may  take 
out  a  patent  for  a  principle  coupled  with  a  mode  of  carrying  the 
principle  into  effect  If  you  have  done  that,  you  are  entitled  to 
protect  yourself  firom  aU  other  modes  of  carrying  the  same 
principle  into  effect,  that  being  treated  by  the  jury  as  a  piracy 
of  your  original  invention." 

"  A  mere  principle,"  says  Mr.  Curtis, "  is  an  abstract  discovery ; 
but  a  principle,  so  far  embodied  and  connected  with  corporeal 
substaiices  as  to  be  in  a  condition  to  act  and  produce  effects  in 
any  art,  trade,  mystery,  or  manual  occupation,  becomes  the 
practical  manner  of  doing  a  practical  thing.  It  is  no  longer  a 
principle,  but  a  process."  Curtis  on  Patents,  §  72;  see  also  §  77, 
78,  and  notes,  p.  59,  66. 

With  the  requirements  of  the  law  in  this  respect,  the  patentee 
has  complied  in  a  manner  perfectly  xmexceptionable,  and  per^ 
fectly  consistent  with  the  construction  of  his  patent,  insisted  on 
by  the  plaintiff.    There  is  not,  in  the  specmcation,  a  single 
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expression  indicative  of  an  intention  to  limit  his  claun  as  an 
inventor  to  one  or  both  of  the  machines  described  bv  him,  while, 
onihe  contrary,  the  language  plainly  infers  a  fixed  purpose  to 
guard  against  such  an  interpretation.  Curtis  on  PatentSi  §  148, 
and  note  1. 

IV.  If  this  construction  of  the  patent  is  correct,  it  necessarily 
follows,  that  the  patent  protects  the  patentee  firom  all  other 
modes  of  carrying  the  same  mode,  process,  or  method  into  effect, 
which  is  in  substance  and  effect  tiie  principle  held  by  the  judge 
in  the  last  clause  of  his  first  instruction  to  the  jury.  Jupe  v. 
Pratt,  Webs.  Pat  Cases,  146;  Curtis  on  Patents,,  §  148,  and 
note  1. 

Third.  The  rejection  of  the  evidence  offered  on  page  84  of 
the  record,  constitutes  no  ground  of  error. 

L  The  decision,  if  wrong,  was  cured  by  the  evidence  of  the 
same  facts  afterwards  elidtod  firom  the  witnesses. 

II.  If  the  construction  of  the  patent  contended  for  by  plain- 
tiff below,  and  held  by  the  court,  is  correct,  the  testimony  viras 
properly  excluded.  Jupe  v.  Pratt,  Webs.  Pat.  Cases,  146,  supra; 
Curtis  on  Patents,  §  148,  and  note  1. 

Fourth.  The  decision,  excluding  the  evidence  of  Winslow's 
patents,  was  clearly  ri^t. 

If  the  machine  used  by  defendant  was  an  infringement  of 

Jdaintiff 's  patent,  the  fact  that  Winslow  had  obtained  a  patent 
or  it  would  be  no  defence,  and  if  it  was  not  an  infiingement 
of  plaintiff's  patent,  it  was  not  material  in  this  suit  whether  it 
had  or  had  not  been  patented. 

Fifth.  In  the  argument  in  the  court  below,  on  the  motion  for 
a  new  trial  on  this  bill  of  exceptions,  the  counsel  for  the  defend- 
ants objected  that  there  was  a  variance  between  the  declaration 
and  the  patent  given  in  evidence,  unless  the  court  held  the  patent 
was  for  a  particular  machine  or  machines.  That  objection  was, 
however,  justiy  and  legally  disregarded  by  both  members  of  the 
court  in  their  decision  of  the  motion. 

The  objection  is  technical,  and  it  is  entirely  settied  by  the 
practice  of  the  State  of  New  York,  that  such  objection  cannot 
avail  the  party  unless  taken  when  the  evidence  is  offered. 

No  such  objection  was  taken  on  the  trial  of  this  cause,  nor 
was  there  any  decision  of  the  court,  or  any  exception  on  any 
such  question  raised  on  the  trial  Watson's  Executors  v.  McLa- 
rien,  19  Wend.  Rep.  663. 

Many  other  authorities  might  be  cited,  but  it  is  unnecessary. 
The  member  of  this  court  from  the  State  of  New  York  knows 
this  to  be  the  rule,  and  both  the  judges  of  the  court  below 
disregarded  the  objection. 

Besides,  if  the  objection  had  been  made  at  the  trial,  that  the 
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patent  given  in  evidence  varied  from  that  ded^he  three  fol« 
Vdaration,  the  coQit  would  have  disected  the  dedaib^l  declined 
amended  by  snbstitating  the  word  process  in  tiie  plsuS^s 
chine.     The  defendants  could  not  have  been  misled  ^^ 
diced  by  such  inaccuracy  of  description.    2d  Revised  StatuB 
of  New  York,  3d  ed.  p.  604,  §  98,  p.  620,  §  7,  subdivision  14,*^ 
and  §  8;  2d  Revised  Statutes  of  New  York, 4th  ed.  p.  610, 
§  169, 170. 

Sixth.  No  question  as  to  the  novelty  of  the  invention  for 
which  this  patent  was  issued,  is  presented  by  the  record  in  this 
cause,  except  that  contained  in  the  2d  instruction  of  the  judge 
to  the  jury.  That  instruction  was  right  in  point  of  law,  and 
the  jury  found  the  fact  with  the  plaintiff  below,  (defendant  in 
error.) 

Mr.  Justice  GRIER  detivered  the  opinion  of  the  court 

Peter  A.  Burden,  who  is  assignee  of  a  patent  iffuited  to  Henry 
Burden,  brought  this  suit  against  the  plaintim  in  error  for  in- 
fringement of  his  patent.  The  declaration  avers  that  Henry 
Buraen  was  <<the  first  inventor  of  a  new  and  useful  machine  for 
rolling  puddle  balls,"  for  whidi  a  patent  was  muted  to  him  in 
1840,  and  that  the  defendants,  Coming  and  winslow, "  made, 
used,  &c.,  this  said  new  and  useful  machine  in  violation  and  in* 
fringement  of  the  exclusive  right  so  secured  to  plaintiff." 

The  defendants  below,  under  plea  of  the  general  issue,  gave 
notice  that  thev  would  prove,  on  the  trial,  that  Henry  Buraen 
<^  was  not  the  first  and  original  inventor  of  the  supposed  new 
and  useful  machine  for  rolling  puddle  balls,  &c.; "  that  the  ma- 
chine of  the  plaintiff,  and  the  principle  of  its  operation  was  not 
new,  and  that  the  common  and  well-known  machines  called 
nobbling  rolls,  which  were  in  use  long  before  the  application  of 
Burden  for  a  patent,  embraced  the  same  invention  and  improve- 
ments used  for  substantially  the  same  purpose.  And  after  set- 
ting forth  many  other  matters  to  be  given  in  evidence,  affecting 
the  novelty  of  plaintifrs  machine,  the  notice  denies  that  the  ma- 
chine used  bj  the  defendant  was  an  infringement  of  that  patent- 
ed by  plaintiff,  and  avers  that  the  machine  used  by  them  was 
described  in  a  patent  issued  to  the  defendant,  Winslow,  in  De- 
cember, 1847,  '<  for  rolling  and  compressing  puddlers'  baUs,"  dif- 
fering in  principle  and  mode  of  operation  from  that  described  in 
the  plaintifPs  patent 

To  support  the  issue,  in  his  behalf,  the  plaintiff  gave  in  evi- 
dence a  patent  to  Henry  Burden,  dated  lOui  of  December,  1840, 
for  ^^  a  new  and  useful  machine  for  rolling  puddlers'  balls  and 
other  masses  of  iron  in  the  manufacture  of  iron ; "  and  fcdlowed 
it  by  testimony  tending  to  show  the  novelty  and  utility  of  his 
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expression  isy  ^^^^  ^^®  machine  used  by  i 
inventor  to  on  the  same  piinciples,  and  tnen 
Qj^^]jQ^Jiendant8  then  offered  to  read  in  evia« 
0p.iisiow  for  his  ^^  new  and  useful  improvemeL 
impressing  puddlers'  balls."    The  plaintiff  object  ^     g  5 
dence  as  irrelevant,  and  the  court  sustained  the  ot;;'  Hi  g  S 
overruled  the  evidence.     This  ruling  of  the  court  foL  S^  g"  |- 
ject  of  defendant's  first  bill  of  exceptions.  ^  ^-^ 

The  defendants  then  proceeded  to  introduce  testim)  ^  p 
ing  to  show  want  of  origmality  in  the  plaintiff's  machiiKa' 
also  that  the  principle  and  mode  of  operation  of  the  defendi 
machine  was  different  from  that  described  in  the  plaintiff's  pa- 
tent; and  finally  called  a  witness  named  Hibbard.  This  wit- 
ness gave  a  history  of  the  various  processes  and  machines  used 
in  the  art  of  converting  cast  iron  into  Uooms  or  malleable  iron. 
He  spoke  of  the  processes  of  puddling,  shingling,  and  rolling, 
and  attempted  to  define  the  difference  between  a  process  and  a 
machine.  The  introduction  of  this  philological  discussion  seems 
at  once  to  have  changed  the  whole  course  of  investigation,  to 
tlie  entire  neglect  of  the  allegations  of  the  declaration  and  of 
the  issues  set  forth  in  the  pleadings,  in  support  of  which  all  the 
previous  testimony  had  been  submitted  to  the  jury.  The  de- 
fendant's counsel  then  proposed  the  following  question  to  the 
witness :  ^^  Do  you  consider  the  invention  of  Mr.  Burden,  as  set 
forth  in  his  specification,  to  be  for  a  process  or  a  machine  ?" 
This  question  was  objected  to,  overruled  by  the  court,  and  a  bill 
of  exceptions  sealed. 

The  counsel  for  the  defendants  then  offered  to  prove,  by  this 
witness,  ^  that  the  practical  manner  of  giving  effect  to  the  prin- 
ciple embodied  in  the  machine  used  by  the  defendants,  was  en- 
tirely different  firom  the  practical  manner  of  giving  effect  to  the 
principle  embodied  in  Mr.  Burden's  machine;  that  the  principles 
of  the  two  machines,  as  well  as  the  practical  manner  of  carrying 
out  those  principles,  were  different;  and  that  the  machine  used  by 
the  defendants  produced,  by  its  action  on  the  iron,  a  different 
mechanical  result  on  a  different  mechanical  principle  from  that 
produced  in  Mr.  Burden's  machine."  To  the  introduction  of 
this  testimony  the  plaintifTs  counsel  objected,  and  it  was  over- 
ruled by  the  court,  and,  at  the  defendant's  instance,  a  bill  of  ex- 
ceptions sealed. 

The  defendant's  counsel  then  proposed  to  prove  "  that  the  ma- 
chine used  by  the  defendants  differed  in  point  of  mechanical 
structure  ana  mechanical  action  from  the  machines  described  in 
the  plaintiffs  specification."  This  testimony  was  also  overruled 
and  exceptions  taken. 

After  some  further  examination  of  witnesses,  the  learned  judge 
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aim4>iiiioed  his  intention  of  instmcting  the  jury,  in  the  three  fol* 
lowing  propositions,  upon  which  the  defendant's  counsel  declined 
to  give  farther  testimony,  and  excepted  to  his  instructions. 

"1.  The  letters-patent  to  Henry  Burden,  which  have  been 
given  in  evidence  by  the  plaintiff,  are  for  a  new  process,  mode, 
or  method  of  converting  puddler's  balls  into  blooms,  by  continu- 
ous pressure  and  rotation  of  the  ball  between  converging  sur^ 
faces ;  thereby  dispensing  with  the  hammer,  alligator  jaws,  and 
rollers  accompanied  with  manual  labor,  previoualy  in  use  to  ac* 
complish  the  same  purpose.  And  the  said  letters  patent-secure 
to  the  patentee  the  exclusive  right  to  construct,  use,  and  vend 
any  machine  adapted  to  accomplish  the  objects  of  his  invention 
as  above  specified,  by  the  process,  mode,  or  method  above  men- 
tioned." 

^'  2.  The  machines  for  milling  buttons,  milling  coin,  and  roll- 
ing shot,  which  have  been  given  in  evidence  by  the  defendants, 
do  not  show  a  want  of  novelty  in  the  invention  of  the  said  pa- 
tentee, as  already  described,  if  the  processes  used  in  them,  the 
purposes  for  which  they  were  us6d,  and  the  objects  accomplished 
by  them,  were  substantially  different  from  those  of  the  said  let- 
terfryatent." 

^'  3.  That  the  machine  used  by  the  defendants  is  an  infringe- 
ment of  the  said  letters-patent,  if  it  converts  puddlers'  balls  into 
blooms  by  the  continuous  pressure  and  rotation  of  the  balls  be- 
tween converging  surfaces,  although  its  mechanical  construction 
and  action  may  be  different  from  those  of  the  machines  de- 
scribed in  the  said  letters-patent." 

As  the  first  instruction  of  the  court  contains  the  most  import- 
ant point  in  the  case,  and  a  decision  of  it  will  dispose  of  most 
of  the  others,  we  shall  consider  it  first  in  order. 

Is-  the  plaintifrs  patent  for  a  process  or  a  machine? 

A  process,  to  nomine^  is  not  made  the  subject  of  a  patent  in 
our  act  of  Congress.  It  is  included  under  the  general  term 
'^  useful  art."  Aii  art  may  require  one  or  more  processes  or  ma- 
chines in  order  to  produce  a  certain  result  or  manufacture.  The 
term  machine  includes  every  mechanical  device  or  combination 
of  mechanical  powers  and  devices  to  perform  some  function 
and  produce  a  certain  effect  or  result  But  where  the  result  or 
effect  is  produced  by  chemical  action,  by  the  operation  or  appli- 
cation of  some  element  or  power  of  nature,  or  of  one  substance 
to  another,  such  modes,  methods,  or  operations,  are  called  pro- 
cesses. A  new  process  is  usually  the  result  of  discovery ;  a 
machine,  of  invention.  The  arts  of  tanning,  dyeing,  maxmff 
water-proof  cloth,  vulcanizing  India  rubber,  smelting  ores,-  and 
numerous  others,  are  usu&Jw  carried  on  by  processes,  as  dis- 
tinguished from  machines.     One  may  discover  a  new  and  useful 
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impiovement  in  the  proceBS  of  tanning,  dyeing,  &c^  iirespectiTe 
of  any  particular  form  of  machinery  or  mechanical  device. 
And  anotiier  may  invent  a  labor-saving  machine  by  which  this 
operation  or  process  may  be  performed,  and  each  may  be  en- 
titled  to  his  patent.  As,  for  instance,  A  has  discovered  that  by 
exposing  India  mbber  to  a  certain  degree  of  heat,  in  mixture  or 
connection  with  certain  metallic  salts,  he  can  produce  a  valuable 
product,  or  manufacture ;  he  is  entitled  to  a  patent  for  his  dis* 
covery,  as  a  process  or  improvement  in  the  art,  irrespective  of 
any  machine  or  mechanical  device.  B,  on  the  contrary,  may 
invent  a  new  fiimace  or  stove,  or  steam  apparatus,  by  which 
this  process  may  be  carried  on  with  much  saving  of  labor,  and 
expense  of  fuel ;  and  he  will  be  entitled  to  a  patent  for  his  ma- 
chine, as  an  improvement  in  the  art  Yet  A  could  not  have  a 
patent  for  a  machine, or  B  for  a  process;  but  each  would  have  a 
patent  for  the  means  or  method  of  producing  a  certain  result,  or 
effect,  and  not  for  the  result  or  effect  produced.  It  is  for  the  dis- 
covery or  invention  of  some  pmcticable  method  or  means  of 
produdnfi^  a  beneficial  result  or  eflfect,  that  a  patent  is  granted, 
and  not  mr  the  result  or  effect  itsell  It  is  when  the  term  pro- 
cess is  used  to  represent  the  means  or  method  of  producing  a 
result  that  it  is  patentable,  and  it  wiU  include  all  methods  or 
means  which  are  not  effected  by  mechamsm  or  mechanical  corn- 
nations. 

But  the  term  process  is  often  used  in  a  more  vague  sense,  in 
which  it  cannot  be  the  subject  of  a  patent.  Thus  we  say  tiiat 
a  board  is  undergoing  the  process  of  being  planed,  grain  of 
being  ground,  iron  of  being  hammered,  or  rolled.  Here  the 
term  is  used  subjectively  or  passively  as  applied  to  the  material 
operated  on,  and  not  to  the  method  or  mode  of  producing  that 
operation,  which  is  by  mechanical  means,  or  the  use  of  a  machine, 
as  distinguished  from  a  process- 
In  this  use  of  the  term  it  represents  the  function  of  a  machine, 
or  the  effect  produced  by  it  on  the  material  subjected  fo  the 
action  of  the  machine.  But  it  is  well  settled  that  a  man  cannot 
have  a  patent  for  the  function  or  abstract  effect  of  a  machine, 
but  only  for  the  machine  which  produces  it. 

It  is  by  not  distinguishing  between  the  primary  and  secondary 
sense  of  the  term  ^  process,''  that  the  learned  judge  below  ap- 
pears to  have  fallen  into  an  error.  It  is  dear  that  Burden  does 
not  pretend  to  have  discovered  any  new  process  by  which  cast 
iron  is  converted  into  malleable  iron,  but  a  new  machine  or 
combination  of  mechanical  devices  by  which  the  slag  or  impur- 
ities of  the  cast  iron  may  be  expelled  or  pressed  out  of  the 
metal,  when  reduced  to  the  shape  of  puddlers'  balls.  The  ma- 
chines used  before  to  effect  this  compression,  were  tilt  hammers 
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and  alligator's  jaws,  acting  by  percussion  and  pressure,  and  by 
nobbling  rolls  with  eccentric  grooves,  which  compressed  the 
metal  by  use  of  the  inclined  plane  in  the  shape  of  a  cyclovolute 
or  snail  cam.  In  subjecting  the  metal  to  thiis  operation,  by  the 
action  of  these  machines,  ^ore  time  and  manual  labor  is 
required  than  when  the  same  function  is  performed  by  the  ma- 
chine of  Burden.  It  saved  labor,  and  thus  produced  the  result 
in  a  cheaper,  if  not  a  better  manner,  and  was,  therefore,  the 
proper  subject  of  a  patent. 

In  either  case  the  iron  may  be  said,  in  the  secondary  sense  of 
the  term,  to*  undergo  a  process  in  order  to  change  its  qualities 
by  pressing  out  its  impurities,  but  the  agent  which  effects  the 
pressure  is  a  machine  or  combination  of  mechanical  devices. 

The  patent  of  Burden  alleges  no  discovery  of  a  new  process, 
but  only  that  he  has  invented  a  machine,  and,  therefore,  correctly 
statea  the  nature  of  his  invention. 

The  patent  law  requires  that "  every  patent  shall  contain  a  short 
description  or  title  of  the  invention  or  discovery,  indicating  its 
nature  and  design,"  &c.     The  patent  in  question  recites  that, 

^<  Whereas  Henry  Burden,  of  Troy,  New  York,  has  alleged  that 
he  has  invented  a  new  and  useful  machine  for  rolling  puddle 
balls,  or  other  masses  of  iron,  in  the  manufacture  of  iron,  which 
he  si^ites  has  not  been  known  or  used  before  his  application; 
has  made  oath  that  he  is  a  citizen  of  the  United  States ;  that 
he  does  verily  believe  that  he  is  the  original  and  first  inventor  or 
discoverer  of  the  said  machine,  &c." 

•  The  specification  declares  that  his  improvement  consists  in 
**  the  employment  of  a  new  and  useful  machine  for  rolling  of  pud- 
dlers'  bsdls;"  again  he  calls  it  ^my  rolling  machine,"  and 
describes  his  ^  machine  as  consisting  of  a  cast  iron  cylinder," 
&C.  In  fine,  his  specification  sets  forth  the  ^'  particulars  "  of  his 
invention,  in  exact  accordance  with  its  title  in  the  patent,  and 
in  dear,  distinct,  unequivocal,  and  proper  phraseology. 

It  is  true  that  the  patentee,  after  describing  his  machine,  has 
set  forth  his  claim  m  rather  ambiguous  and  equivocal  terms, 
which  might  be  construed  to  mean  either  a  process  or  machine. 
In  such  case  the  construction  should  be  that  which  is  most 
favorable  to  the  patentee,  ^^ui  res  magis  valeat  quam  pereatJ^ 
His  patent  having  a  title  which  claims  a  machine,  and  his  speci- 
fication describing  a  machine,  to  construe  his  claim  as  for  ihe 
function,  efiect,  or  result  of  his  machine,  would  certainly  en- 
danger, if  not  destroy,  its  validity.  His  claim  cannot  change 
or  nullify  his  previous  specification  with  safety  to  his  patent 
He  cannot  describe  a  machine  which  will  perform  a  certain 
function,  and  then  claim  the  function  itself,  and  all  other  ma^ 
chines  that  may  be  invented  to  perform  the  same  functioiL 

2d* 
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We  are  of  opinion,  therefore,  that  the  learned  judge  of  the 
court  below  erred  in  the  conBtmction  of  the  patent,  and  in  his 
first  proposition  or  instruction  to  the  jury,  iind  as  the  second 
and  third  instructions  are  based  on  the  mst,  they  must  fall  with 
it.  Taking  the  bills  of  exception  to  rejection  of  evidence  in 
the  inverse  order,  it  is  clear  that  the  last  two  rulings  being 
founded  on  the  erroneous  construction  of  the  patent,  are,  of 
course,  erroneous.  The  testimony  offered  was  directly  relevant 
to  the  issues  trying,  and  should  have  been  received. 

The  refusal  of  the  court  to  hear  the  opinion  of  experts,  as  to 
the  construction  of  the  patent,  was  proper.  Experts  may  be 
examined  as  to  Ihe  meaning  of  terms  of  art  on  the  principle  of^ 
^  cuique  in  sua  arte  credendkm^^^  but  not  as  to  the  construction 
of  written  instruments. 

It  remains  only  to  notice  the  first  bill  of  exceptions,  which 
was  to  the  rejection  of  the  defendant's  patent. 

This  is  a  question  on  which  tiiere  may  be  some  difference  of 
opinion.  In  some  circuits  it  has  been  the  practice,  when  the 
defendant  has  a  patent  for  his  invention,  to  read  it  to  the  jury 
without  objection ;  in  others,  it  is  not  received,  on  the  ground 
that  it  is  irrelevant  to  the  issue,  which  is  a  contest  between 
the  machine  of  the  defendant  and  the  patent  of  the  plaintifl^ 
and  that  a  posterior  patent  could  not  justify  an  infiringement 
of  a  prior  one  for  the  same  inventioiL 

By  the  patent  act  of  1793,  any  person  desirous  of  obtaining 
a  patent  for  an  alleged  invention,  made  application  to  the 
Secretary  of  State,  and  received  his  patent  on  payment  of  the 
fees,  ana  on  a  cert^cate  of  the  Attomey-Gteneral  that  his  ap- 
plication ^vms  conformable  to  the  act"  No  examination  was 
made  by  persons  qualified  to  judge  whether  the  alleged  inven- 
tion was  new  or  useful,  or  had  been  patented  before.  That 
rested  wholly  on  the  oath  of  the  applicant.  The  patent  act  of 
1790  had  made  a  patent  primd  facie  evidence ;  but  this  act  was 
repealed  by  that  of  1793,  and  this  provision  was  not  reenacted  in 
it.  Hence  a  patent  was  not  received  in  courts  of  justice  as 
even  primd  fade  evidence  that  the  invention  patented  was  new 
or  useful,  and  the  plaintiff  was  bound  to  prove  these  facts  in 
order  to  make  out  his  case.  But  the  act  of  4th  of  July,  1836, 
introduced  a  new  system,  and  an  entire  change  in  the  mode  of 
granting  patents.  It  provided  for  a  new  officer,  styled  a  com- 
missioner of  patents,  to  ^  superintend,  execute,  and  perform  all 
acts  and  things  touching  and  respecting  the  granting  and  issuing 
of  patents,  &c."  The  commissioner  was  authorized  to  a{qx>int 
a  chief  derk,  and  three  examining  derks,  machinist,  and  other 
officers. 

On  the  filing  of  an  application  the  commissioner  is  required 
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to  make,  or  cause  to  be  made,  an  examination  of  the  alleged 
invention,  in  oider  to  ascertain  whether  the  same  had  been 
invented  or  discovered  by  any  other  person  in  this  country,  prior 
to  the  application ;  or  whether  it  haa  been  patented  in  this  or 
any  foreign  country,  or  had  been  on  public  use  or  sale,  with  the 
applicant's  consent,  prior  to  his  application ;  and  if  the  com- 
missioner shall  find  that  the  invention  is  new  and  useful,  or 
important,  he  is  authorized  to  grant  a  patent  for  the  same.  In 
case  the  decision  of  the  commissioner  and  his  examiner  is 
against  the  applicant,  and  he  shall  persist  in  his  claim,  he  m' 
have  an  appeal  to  a  board  of  examiners,  to  consist  of  '''^jreW^ 
persons,  appointed  for  that  purpose  by  the  Secretary  of  State^ 
who,  after  a  hearing,  may  reverse  the  decision  of  the  commis- 
sioner in  whole  or  in  part.  By  the  act  of  1839,  i;he  Chief 
Justice  of  the  District  of  Columbia,  was  substituted  to  the 
board  of  examiners.' 

It  is  evident  that  a  patent,  thus  issued  after  an  inquisition 
or  examination,  -made  by  skilAil  and  sworn  publio  officers,  ap- 
pointed for  the  purpose  of  protecting  the  public  against  false 
claims  or  useless  inventions,  is  entitled  to  much  more  respect, 
as  evidence  of  novelty  and  utility,  than  those  formerly  issued 
without  any  such  investigation.  Consequently  such  a  patent 
may  be,  and  generally  is,  received  as  primd  fade  evidence  of 
the  truth  of  the  facts  asserted  in  it  And  in  cases  where  the 
evidence  is  nicely  balanced,  it  may  have  weight  with  a  junr  in  ^ 
making  up  their  decision  as  to  the  plaintiff's  right;  ana  if  so, 
it  is  not  easy  to  perceive  why  the  defendant  who  uses  a  patented 
machine  should  not  have  the  benefit  of  a  like  presumption  in 
his  favor,  arising  from  a  like  investigation  of  the  originality  of 
us  invention,  and  the  judgment  of  the  public  officers,  that  his 
^lachine  is  new,  and  not  an  infringement  of  the  patent  pre- 
viously granted  to  the  plaintiff.  It  shows,  at  least,  that  the 
defendant  has  acted  in  good  faith,  and  is  not  a  wanton  infiringer 
of  the  plaintiff's  rights,  and  ought  not,  therefore,  to  be  sub- 
jected to  the  same  stringent  and  harsh  rtde  of  damages  which 
might  be  justiy  inflicted  on  a  mere  pirate.  It  is  true  the  mere 
question  of  originality  or  infiringeipent  generally  turns  on  tiie 
^stimony  of  the  witnesses  produced  on  the  trial ;  but  if  the 
plaintiff's  patent  in  a  doubtful  case  may  have  some  weight  in 
turning  the  scale  in  his  favor,  it  is  but  just  that  the  defendant 
should  have  the  same  benefit  firom  his ;  vakai  quantum  valeai. 
The  parties  should  contend  on  an  equal  field,  and  be  allowed 
to  use  the  same  weapons. 

We  are  of  opinion,  therefore,,  that  the  court  erred  in  refusing 
to  permit  the  defendants'  patent  to  be  read  to  the  jury. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed,  and 
a  venire  de  novo  awarded. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Cireuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  was  argued  by  counseL 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court,  in 
this  cause,  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
t  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
^  Circuit  Court,  with  directions  to  award  a  verdrt  facias  de 
novL\ 


John  Qarrow,  Thomas  Y.  How,  Jr.,  James  Seymour,  and 
George  Miller,  Appellants,  v.  Amos  Davis,  George  M. 
Pickering,  William  McCrillis,  and  Ephraim  Faulk. 

Black,  as  agent  for  the  owners,  contracted  to  sell  a  large  quantity  of  land  in  Maine, 
which  contract  was  assigned  by  the  vendee,  until  it  came,  throogh  mesne  assign* 
ments,  into  the  hands  of  MUler  and  others. 

Payments  were  made  from  time  to  time  on  acoonnt;  bnt  at  leneth,  in  conseonence  of 
a  failure  to  make  the  payments  stipulated  in  the  contract,  and  by  rirtne  of  a  daiue 
contained  in  it,  the  contract  became  Toid. 

In  this  state  of  thines,  Miller  employed  one  Panlk  to  ascertun  from  Black  the  lowest 
price  that  he  womd  take  for  the  land,  and  then  to  sell  to  others  for  the  highest 
price  that  he  could  get. 

Paulk  sold  and  assigned  the  contract  to  Davis  for  $1,050. 

Upon  the  theory  that  Paulk  and  Davis  entered  into  a  fraudulent  combination,  s^ 
Miller  and  omers  are  not  entitled  to  demand  that  a  court  of  equity  should  consider 
Davis  as  a  trustee  of  the  lands  for  Uieir  use.  They  had  no  interest  in  them,  legal 
or  equitable,  nor  any  thing  but  a  good  will,  which  alone  was  the  subject-matter  of 
the  fraud,  if  there  was  any. 

But  the  evidence  shows  that  this  good  will  did  not  exist;  for  Black  was  not  willing 
to  sell  to  Miller  and  others  for  a  less  price  than  to  any  other  person. 

Although  Paulk  represented  himself  to  be  acting  for  Miller  and  others,  when  in  real- 
ity he  was  ttpresenting  Davis,  yet  he  did  not  obtain  the  land  at  a  reduced  price 
thereby ;  bnt,  on  the  contrary,  at  its  fair  market  value. 

The  charges  of  fraud  in  the  bill  are  denied  in  tiie  answers,  and  the  evidence  is  not 
sufficient  to  sustain  the  allegations. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine,  sitting  as  a  court  of  equity.  ^ 

The  appellants  were  complainants  below,  whose  bill  was  dis- 
missed under  the  circumstances  stated  in  the  opinion  of  the 
court. 

The  cause  was  argued  by  Mr.  Setoardj  for  the  appellants, 
and  by  Mr.  Shepley  and  Mr.  Bowe^  for  the  appellees. 
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Complainani^  Ibi$Us. 

Point  L  The  complainants^  assignees  of  the  contracts  of 
February  17, 1835,  for  28,804  acres  of  pine  lands,  had  an  inte- 
rest in  those  contracts  and  lands,  which  subsisted  until  they 
were  surrendered  by  Davis  to  Black,  in  November,  1844 ;  and 
this  interest  was,  if  not  a  legal  chose  in  action,  at  least  a  chose 
in  equity  of  some,  and  even  considerable  value.  These  instru- 
ments were  executory  contracts  for  the  purchase  of  land,  of  a 
value,  variously  estimated  at  different  times,  of  from  $86,000 
to  $172,000. 

Point  IL  The  complainants  are  proper  parties,  and  are  en- 
titled to  maintain  their  suit  against  the  defendants. 

Point  III.  The  defendant  Paulk,  while  acting  as  agent  of  the 
complainants,  in  procuring  possession  of  the  contracts  and  the 
power  to  assign  them,  and  in  conducting  the  negotiations  in 
their  behalf  with  Colonel  Black,  on  the  one  side,  and  with  the 
defendants  and  others,  as  purchasers,  on  the  other  side,  com- 
mitted the  frauds  charged  in  the  complainants'  bill.  The  alle- 
gations of  the  bill  on  this  important  issue  are  sustained. 

Point  IV.  The  defendants,  Davis,  Pickering,  and  McCrillis, 
by  means  of  frauds  committed  by  Paulk  with  their  knowledge, 
had,  by  colluding  with  him  in  the  perpetration  of  these  frauds 
against  the  complainants,  acquired  from  Colonel  Black,  at  the 
cost  of  the  complainants,  and  under  false  representations  to 
him  that  they  were  the  assignees  of  the  complainants,  and  that 
the  complainants  were  the  real  beneficiaries,  the  contracts  for 
the  28,804  acres  of  pine  land  in  Maine,  which  was  of  very 
considerable  value. 

Point  V.  The  defendants'  excuses  and  attempts  to  explain 
are  unavailing. 

Point  VL  The  complainants  are  entitled  to  a  decree,  accord- 
ing to  the  prayer  of  their  bill.  The  account  to  be  decreed  is  an 
account  of  future  as  well  as  past  profits ;  and  the  defendants 
ought  to  be  decreed  to  assign  the  contract  of  Black  to  the  com- 
plainants upon  just  terms,  so  as  to  secure  the  defendants  theii 
advances,  and  to  the  complainants  their  profits. 

Defendants'  Points. 

1.  None  of  the  parties  plaintiff  had  any  interest  in  or  under 
the  Black  contract  at  the  time  of  the  alleged  fraud. 

2.  The  claim,  if  any,  is  stale,  and  is  lost  by  laches  of  the 
plaintifis. 

They  have  never  refunded  to  Davis  the  money  he  paid;  nor 
oflered  to  do  so. 


274  SUPREME    COURT. 

Garrow  et  al.  t»  DariB  et  al. 

They  never  offered  to  repjr^  the  cash  payment  of  $7,500;  <» 
to  take  up,  or  to  indemnify  !Dayis  and  raulk  against  the  notes 
given  for  the  land;  but  waited  till  September,  1847,  till  tiie 
result  of  the  operations  on  the  township  showed  the  speculation 
to  be  a  good  one ;  and  then  they  filed  their  bill  claiming  the 
benefit  of  it. 

No  court  can  allow  one  party  to  hold  himself  prepared  to 
take  advantage  of  all  favorable  contingencies,  without  being 
affected  by  those  which  are  unfavorable.  Marshall,  C.  J^  in 
Brashier  v.  Gratz,  6  Wheat  528 ;  13  Ves.  238 ;  4  DalL  345 ;  14 
Pet  170 ;  Benedict  v.  Lynch,  1  Johns.  Ch.  R.  370. 

3.  The  plaintiffs  had  not  the  means  nor  the  intention  of  pur- 
chasing the  lands  at  such  a  price  as  they  would  fetch  in  the  mar- 
ket. They  were  embarrassed  in  their  finances,  disgusted  with 
speculations  in  Eastern  lands,  and  "  in  imorance,  doubt,  and 
uncertainty,  as  to  the  real  value  of  said  lands,  and  the  true  quan- 
tity of  pine  timber  thereon;"  their  only  intention  being  to  sell 
the  contracts.  Paulk  was  directed  to  ascertain  the  final  and 
lowest  price  that  Black  would  take  for  the  lands  of  the  persons 
holding  the  contracts,  for  the  purpose  of  aiding  him  in  the  sale 
of  the  contracts,  and  not  for  the  purpose  of  enabling  his  princi- 
pals to  decide  whether  they  would  or  not  become  purchasers  of 
the  lands. 

Years  after,  when  the  price  had  been  quite  or  nearly  repaid, 
by  the  proceeds  of  the  timber,  plaintiffs  claim  to  be  the  equi- 
table owners,  without  having  advanced,  or  offered  to  advance,  a 
suigle  dollar. 

That  of  which  the  bill  charges  that  the  defendants  defi^uded 
the  plaintiffs — that  is,  the  difference  between  the  price  at  which 
Black  would  sell  the  lands  to  the  plaintiffs,  and  the  price  at  which 
he  would  sell  to  others ;  or,  "  so  much  as  the  said  John  Black, 
by  compromise,  should  agree  to  take  less  than  the  fair  value  of 
the  lands  "  —  did  not  exist 

4.  There  was  no  fraud  on  the  part  of  either  of  the  defend- 
ants. 

Each  denies  all  combination,  fraud,  &c.,  on  his  own  part; 
and  knowledge,  or  belief,  of  any,  on  the  part  of  his  co-defend- 
ants, &c. 

As  each  stands,  in  relation  to  this  question  of  fi^ud,  in  a  po- 
sition different  firom  the  others,  it  will  be  necessary  to  consider 
their  position  separately. 

Paulk  was  the  agent  of  MiUer  alone  of  plaintiffs,  p.  43 ;  and 
of  Norton.  The  case  shows  no  precedent  authority,  or  subse- 
quent ratification,  firom  the  others. 

By  his  answer,  it  appears  that  the  only  instructions  he  had 
firom  Norton  were  to  sell,  for  $1,000;  and  if  he  could  not  get 
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that,  to  take  less,  and  <^  to  close  the  matter  in  the  shortest  possible 
time."  ,  ' 

That  Miller's  instructions  were,  to  endeavor  to  find  some  one 
who  would  buy  the  lands,  and  give  the  holders  of  the  bonds 
some  portion  of  the  lands,  or  of  the  profits  (if  any)  of  the  spe- 
culation; and,  <^if  he  could  not  make  such  an  arrangement,  to 
sell  the  contracts  for  the  most  he  could  get,  as  the  holders  had 
neither  the  intention  nor  the  means  of  buying  themselves." 

He  attempted  to  make  such  an  arrangement  with  Pickering, 
and  failed.  Any  further  attempt  would  have  been  useless,  as 
Black  asked  him  more  for  the  land  than  it  would  fetch  in  the 
market 

He  then  sold  the  contracts  for  the  highest  sum  ofiered. 

Upon  these  points,  the  answer  is  responsive  and  uncontra- 
dicted. 

There  is  no  evidence  that  he  could  have  got  any  more  for 
the  contracts ;  there  is  no  evidence  that  they  were  worth  any 
more. 

The  answer  denies  that  he  was  bound  by  his  instructions  to 
ascertain  Black's  lowest  price  before  selling ;  and  is  not  contra- 
dicted. 

He  did,  however,  first  ascertain  all  that  was  material  on  this 
point,  namely,  that  Black  would  make  no  reduction  in  favor  of 
his  principals ;  nor  sell  the  lands  for  less  than  the  full  market 
value. 

The  answer  denies  all  improper  disclosures  to  the  defendants. 

The  answer  denies  that  any  false  statement  was  made  to 
Miller  or  Norton;  and  sets  out  the  statements  which  were 
made. 

There  is  no  evidence  which  contradicts  it,  in  this  respect,  in 
any  material  point 

The  agreement,  that  he  should  continue  the  negotiation  with 
Black  for  Davis's  benefit,  was  not  a  provision  for  his  own  pri- 
vate benefit,  but  a  necessary  consequence  of  the  idea  of  reduc- 
tion in  price,  which  he  held  out  as  inducement  to  Davis. 

The  answer  denies  that  he  had  any  interest  in  the  purchase 
from  Black,  and  that  he  received  any  money,  property,  or  securi- 
ties firom  any  of  the  defendants,  for  any  thing  aone  before  the 
assignment  to  Davis. 

The  payment  of  $1,500  was  for  honest  and  proper  services 
Tendered  to  Davis  afterwards. 

The  answer  on  this  point  is  responsive,  and  not  contradicted, 
— that  he  acted  with  fidelity  to  his  principals,  to  the  extent  even 
of  wronging  Davis,  by  suppressing  facts  which  he  should  have 
disclosed  to  him. 

(Then  followed  an  analysis  of  all  the  answers.) 
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Mr.  Justice  CURTIS  deKvered  the  opinion  of  the  conrt 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Maine,  dismissing  the  com- 
plainants' bilL  The  substance  of  tiie  bill  is,  that  John  Black| 
as  agent  for  the  trustees  under  the  will  of  WiUiam  Bingham, 
on  the  17th  of  February,  1836,  contracted,  in  writing,  with 
Charles  Ramsdale  to  sell  to  him  a  township  and  adjacent  tracts 
of  land  in  that  State,  containing  twenty  thousand  eight  hundred 
and  four  acres,  for  the  price  of  three  dollars  per  acre,  payable 
one  fifth  in  sixty  days,  and  the  residue  in  four  equal  annual 
payments — the  contract  of  sale  expressly  providing  that,  in 
case  of  failure  to  make  either  of  these  payments,  the  contract 
was  to  be  void.  That,  on  the  1st  day  of  April,  1835,  Ramsdale 
assigned  Uiese  contracts  to  Nathaniel  Norton  and  Jairus  Keith, 
in  considemtion  of  their  agreement  to  pay  to  him  the  sum  of 
two  dollars  for  each  acre  of  the  said  lands ;  and  that,  at  a  still 
further  advance  of  one  dollar  on  an  acre,  the  contracts  of  Black 
came  to  the  complainants  and  one  Herman  Norton,  by  assign* 
ment,  in  November,  1835. 

That  Ramsdale  made  the  first,  and  the  complainants  some 
other  payments,  amounting  in  the  whole  to  alK>ut  forty  thou- 
sand dollars,  but  failed  to  pay  the  residue.  That  subsequent 
to  the  year  1840,  nothing  was  done  by  them  concerning  the 
lands  until  after  July,  lo44,  when  one  of  the  complainants 
received  from  Black  a  letter  stating  that,  though  all  their  rights 
were  terminated  many  years  since,  he  desired  to  know  whether 
they  wished  to  do  any  thing  respecting  Uie  payments  for  the 
lands.  That,  thereupon,  Mfller,  one  of  the  complainants,  em- 
ployed Ephraim  Paulk,  one  of  the  defendants,  to  negotiate  with 
Black,  and  finally  instructed  him  to  ascertain  from  Black  the 
lowest  price  at  which  he  would  let  the  complainants  have  the 
land,  and  then  to  sell  the  complainants'  rights  and  interests 
under  the  contracts  for  the  highest  price  he  could  obtain — the 
supposition  of  the  complainants  being,  that  Black  would  sell 
the  lands  to  them  for  much  less  than  he  could  obtain  from 
others,  by  reason  of  their  having  already  paid  a  large  sum 
towards  the  purchase-money,  under  the  contracts  above  men- 
tioned. The  bill  further  states,  that  Paulk  sold  and  assigned 
the  contracts  to  Davis  for  the  sum  of.  $1,050;  and  it  charges 
that,  before  doing  so,  he  entered  into  a  fraudulent  combina- 
tion with  Davis  and  the  other  defendants  to  obtain  from  the 
complainants  an  assignment  of  these  contracts  for  a  trifling 
sum,  and  then  to  negotiate  wiih  Black  as  if  for  the  complain- 
ants, and  thus  defraud  the  complainants  of  what  Black  shoidd 
be  willing  to  discount  from  the  fair  value  of  the  lands,  on 
account  of  their  peculiar  equities;  that  he,  in  combination 
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with  the  oilier  defendants,  actuallv  executed  this  scheme, 
and  obtained  the  lands  firom  Black  for  a  much  less  price 
than  could  have  been  got  from  others,  by  reason  of  Black's 
belief  that  he  was  abating  the  price  for  the  benefit  of  the  com- 
plainants. And  the  bill  prays  that  the  defendants  may  be 
treated  as  trustees  of  the  complainants,  in  respect  to  these 
lands,  and  for  an  account,  and  for  other  relief. 

So  far  as  respects  the  tille  to  these  lands,  or  any  claim  of  the 
complainants  to  have  them  charged  with  a  trust  in  their  favor, 
we  think  the  complainants,  upon  the  statements  in  their  bill, 
and  upon  the  proofs,  have  made  no  case.  They  had  no  legal 
or  equitable  ti^e  under  their  contracts  with  Black.  Being  in 
default  for  more  than  seven  years,  and  about  four  years  having 
elapsed  since  any  thing  had  been  done  bv  them  under  these  ex- 
pired contracts,  they  were  not  in  a  condition  to  insist  on  any 
rights  or  claims  to  the  land;  and,  as  will  be  presently  more 
fully  stated,  Black  did  not  treat  with  them  or  their  agent  upon 
the  basis  of  any  legal  or  equitable  right,  nor  is  it  alleged  that 
they  had  cmy  intention  or  took  anv  measures  to  acquire  the 
lands.  In  consequence  chiefly  of  Black's  letter,  of  the  22d  of 
July,  1844,  inquiring  what  they  wished  to  do  about  the  pay- 
ments,  thev  conceived  that  Black  might  be  willing  to  sell  the 
lands  to  them  for  less  than  he  would  sell  tiiem  to  others,  and 
that  this  good  will  might  be  a  valuable  subject  of  sale.  To  dis- 
pose of  it,  they  employed  the  defendant,  Faulk.  If  they  have 
been  defrauded,  in  its  sale,  by  the  defendants,  they  are  entitled 
to  relief;  but  in  the  lands  themselves  they  had  no  interest,  and 
did  not  intend,  by  Paulk's  agency,  to  acquire  any;  and  if  all 
the  fraud  charged  in  the  bill  was  perpetrated,  it  ajQfected  not 
any  title  of  theirs  to  the  land,  or  any  negotiation  for  its  acquisi- 
tion, but  solelv  the  compensation  which  they  might  otherwise 
have  obtained  for  Black's  good  will  towards  them,  as  the 
holders  of  the  expired  contracts.  This  was  the  only  subject* 
matter  upon  which  the  alleged  fraud  could  operate. 

To  this  subject-matter  our  inquiries  must  be  limited.  To 
entitle  themselves  to  reUef,  the  complainants  must  prove  fraud 
and  damage ;  or,  to  state  the  principle  less  abstractly,  they  must 
show  that  their  agent  disposea  of  what  he  was  employed  to  sell, 
for  less  than  its  value,  and  that  he  did  this  fraudulently. 

The  value  of  the  complainants'  interest  is  alleged  by  the  bill 
to  have  consisted  in  the  intention  of  Black  to  seU  the  lands  to 
the  complainants  for  less  than  their  fair  value ;  and  this  inten- 
tion is  alleged  to  have  been  actually  executed  by  Black,  by  a 
sale  to  the  defendants  at  a  price  far  less  than  he  could  have 
obtained  from  others,  under  the  belief  that  this  abatement  of 
price  was  for  the  benefit  of  the  complainants.    If  this  were  so, 
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it  could  not  be  doubted  that  the  complainants'  interest  was  a 
valuable  one,  and  that  its  value  was  capable  of  bein^  precisely 
ascertained ;  for  it  would  then  amount  to  the  sum  which  Blaw 
thus  abated  from  the  market  price  of  the  lands. 

But  the  proofs  not  only  fad  to  show  that  Black  intended  to 
abate  any  thing  from  the  price,  but  they  leave  no  doubt  that  he 
actually  sold  the  lands  for  their  fair  market  value,  without  any 
abatement  whatever.  The  complainants  have  taken  his  testi- 
mony, and  he  declares,  that  he  did  not  consider  the  complain- 
ants had  any  legal  Oft  equitable  claims  originating  fit)m  the 
contracts ;  that  he  never  intended  to  make  them  any  allowance 
or  consideration  on  the  renewal  of  the  bonds  or  contracts ;  that 
when  he  sold  the  lands,  he  did  not  consider  that  he  had  made 
any  deduction  on  account  of  any  claims  of  the  complainants ; 
that  if  anv  other  person  had  oJfTered  him  more  for  the  lands  tiian 
Paulk  did,  he  should  have  sold  them  to  such  other  person ;  and 
if  Paulk  had  not  taken  the  lands  at  $30,000,  he  should  have 
sold  at  that  price  to  any  one  who  offered  it.  So  far,  therefore, 
as  respects  the  motives  of  Black,  and  his  own  views  of  the 
natore  of  the  transaction,  his  testimony  is  in  direct  conflict  with 
the  allegations  in  the  bill.  And  so  far  as  it  tends  to  prove  that 
he  did  not  sell  the  lands  for  less  them  he  cobld  have  obtained 
from  others,  but  demanded  and  received  the  fair  market  price 
for  tiiem,  it  is  corroborated  by  every  witness  who  has  been  ex- 
amined concerning  its  value.  Dwinal  and  Greo^  N.  Black, 
two  of  the  complainants'  witnesses,  say  $30,000  was  a  fair 
price  for  the  lands ;  and  Addison  Dodge,  who  is  proved  to  be* 
a  person  of  uncommon  experience  and  judgment  concerning  the 
timber  lands  of  that  country,  and  whose  testimony  was  token 
by  the  defendants,  explored  these  lands  in  1843  for  Black,  and 
reported  to  him  that  $30,000  was  all  they  were  worth ;  and  he 
testifies  that  this  was  his  opinion,  formed  from  a  carefril  ex- 
amination. Though  Black  does  not  so  state,  there  can  be  no 
doubt  that  he  fixed  this  price  in  consequence  of  Dodge's  report 
to  him ;  for  he  employed  Dodge  to  ms^e  the  examination,  and 
he  expresses,  in  his  deposition,  entire  confidence  in  his  skill  and 
integnty.  It  foUows  from  this,  as  well  as  from  what  Black 
directiy  testifies  to,  tiiat  the  price  at  which  the  lands  were 
actually  sold,  was  fixed  as  the  fair  market  value  of  the  lands, 
for  which  Black,  as  an  agent  to  seU,  was  willing  to  sell  them  to 
any  one,  though  he  preferred  to  sell  to  the  complainants,  if  no 
one  should  oiter  more. 

It  is  true  Black  at  first  demanded  of  Paulk  $43,206  for  these 
lands.  This  was  before  the  sale  by  Paulk  to  Davis,  of  the  com- 
jdainants'  interests ;  and  it  has  been  argued  that  as  the  lands 
WN»  actually  obtained  for  $30,000,  this  proves  that  Davis  was 
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benefited  by  the  acqtusition  of  the  complainantB'  interest  to  th6 
extent  of  $13,000.  K  Davis,  when  he  purchased  the  complain* 
ants'  interests  had  been  aware  that  Black  asked  $43,000  for  the 
lands,  and  had  been  willing  to  acquire  tiie  complainants'  interest 
to  endeavor  thereby  to  get  them  for  a  less  sum,  this  would  have 
a  tendency  to  prove  that  he  was  willing  to  give  somewhere 
about  $43,000,  and  that  any  reduction,  below  that  sum,  might 
be  treated  as  the  value  of  the  complainants'  interests.  But  it 
is  explicitly  denied  by  the  answers  of  Paulk  and  Davis,  and 
there  is  nothing  in  the  case  to  control  that  denial,  that  Davis ' 
knew  when  he  negotiated  with  Paulk  that  Black  asked  $43,000 
for  the  lands.  / 

We  think  the  fair  result  of  the  evidence  is  that  Paulk  con- 
cealed this  fact  firom  Davis,  and  that  Davis  believed  he  could 
get  the  lands  for  one  doUar  per  acre.  So  that  he  actually  paid 
the  fair  value' and  soniething  more  than  he  expected  to  pay. 

Upon  these  facts  we  are  unable  to  come  to  the  conclusion 
that  when  the  complainants  parted  with  this  expectancy  of  good 
vrill  from  Black  for  $1,050,  they  received  less  than  they  could 
have  justlv  obtained ;  or  that  when  Davis  purchased,  he  got  any 
appreciable  pecuniary  advantage  from  representing  Uie  com^ 
plainants. 

Upon  this  ground,  therefore,  the  case  fails.    • 

But  inasmuch  as  there  are  charges  of  fraud  contained  in  the 
bill  we  think  it  proper  briefly  to  examine  them. 

As  respects  the  two  defendants,  McCrillis  and  Pickering,  they 
'were  not  connected  with  the  purchase  from  Paulk  by  Davis. 
They  came  into  the  purchase  subsequently,  in  the  manner  stated 
in  their  answers,  which  it  is  unnecessary  to  detail,  and  there  is 
no  evidence  which  tends  to  show  that  i^ey  were  guilty  of  any 
fraud. 

In  reference  to  Paulk  and  Davis,  there  are  circumstances 
which,  if  unexplained,  would  certainly  be  fraught  with  much 
suspicion,  to  say  the  least. 

After  the  sale  by  Paulk  to  Davis  of  the  complainants'  in- 
terests, Paulk  continued  to  act  in  the  negotiation  with  Black, 
and  it  is  admitted  that  he  received  $1,^0  from  Davis.  But 
the  explanation  offered  is  that,  from  the  necessity  of  the  case,. 
Paulk  must  continue  to  negotiate  with  Black  as  if  for  the  com- 
plainants ;  that  they  understood  he  was  to  do  so ;  that  only  in 
this  way  could  their  expectancy  of  favor  from  Black  be  sold ; 
and  that  no  contract  was  made  or  understanding  had  vnth 
Davis  by  Paulk,  save  what  appears  on  the  face  of  the  papers, 
that  Davis  was  to  pay  him  for  his  services  subsequent  to  the 
assignment.  That  when  Davis  gave  his  notes  to  Black,  the 
latter  required  a  surety,  and  the  parties  being  at  Ellsworth, 
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Davis  for  the  first  time  requested  Paulk  to  sign  the  notes. 
That  Paulk  at  first  declined,  saying  he  was  insolvent,  but  at 
last  consented  on  being  assured  mat  Davis  would  pay  him 
what  Pickering,  a  mutual  fiiend,  should  say  was  proper,  and 
Pickering  afterwards  fixed  the  sum  at  $1,500  for  all  his  services. 
The  answers  of  both  Davis  and  Paulk,  deny,  with  clearness  and 
precision,  every  charge  of  firaud,  and  especially  negative  the  fact 
that  this  payment  of  $1,500  had  any  connection  with  or  influ- 
ence upon  the  sale  by  Paulk  to  Davis  of  the  complainants'  in- 
•  terest  Their  account  of  the  matter  may  be  true.  There  is  no 
evidence  to  prove  it  is  not  so,  and,  grave  as  the  causes  of  suspi- 
cion may  be,  they  are  not  sujfficient  to  overcome  these  precise 
and  dear  statements  in  the  answers. 

The  letters  of  Paulk  to  the  complainant  Miller  and  his  failure 
to  give  him  notice  of  an  inquiiy  by  Black  what  was  the  most 
they  could  afford  to  pay,  are  reued  on  to  show  that  Paulk  kept 
MiUer  in  ignorance  of  tiie  material  facts,  and  pressed  him  to  a 
sale  in  undue  and  unnecessary  haste  and  with  unfair  intentions. 

In  his  note  of  the  24th  of  October,  1844,  Paulk  tells  Miller, 
that  ^  what  is  done  with  Col.  Black  must  be  done  this  week." 
It  does  not  appear  affirmatively  that  Black  had  said  so,  and  he 
does  not  remember  saying  so.  But  after  the  lapse  of  six  years 
he  might  have  foreotten  it,  if  he  did  say  so,  and  he  testifies  that 
be  does  not  recollect  the  particulars  of  the  different  conversa- 
tions with  Paulk.  But  however  this  may  be,  the  negotiations 
actually  went  on  until  the  16th  of  November,  before  a  sale  was 
made  by  Paulk,  and  upon  learning  firom  Miller  that  he  tlv>ught 
he  could  effect  something  by  personally  visiting  Black,  he  wrote 
to  Miller  informing  him  he  had  sold  the  bonds  for  $1,050,  but 
that  he  had  obtained  the  consent  of  the  purchasers  to  suspend 
the  transfer  until  the  25th  of  November ;  that  they  were  not 
willing  to  wait  longer,  because  they  desired  to  operate  on  the 
lands  the  coming  winter,  and  in  order  to  do  so  the  matter 
must  be  decided  on  immediately ;  and  he  then  strongly  urges 
Miller  to  come  at  once  to  Bangor,  in  season  to  avail  himself  of 
the  contract  he  had  made,  if  he  should  find  that  to  be  most  for 
his  interest  This  letter  he  sent  to  him  by  express  to  ensure  its 
reception  in  season. 

This  can  hardly  be  reconciled  with  the  charges  in  the  bill,  or 
the  deductions  made  by  the  complainants  from  some  of  the  cir- 
cumstances, that  Paulk  had  unduly  hastened  the  transfer,  and 
intended  to  keep  Miller  in  the  dark  and  to  sell  to  Davis  for  less 
than  he  might  have  obtained  firom  another. 

Upon  consideration  of  the  charges  of  firaud  in  the  bill,  and 
the  answers  denying  those  charges,  and  the  proofs  in  the  case, 
we  are  of  opinion  that  the  complainants  have  failed  to  make 
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out  the  firandtdent  combination  between  Panlk  and  Davis  which 
they  have  alleged,  and  that  upon  this  ground  also  the  bill  must 
be  dismissed* 

The  decree  of  the  CSiicuit  Court  is  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  Circuit  Court  of  the  United  States  for  the  District  of 
Maine,  and  was  argued  by  counsel.  On  consideration  whereof 
it  is  now  here  ordered,  stdjudged,  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  affirmed,  with  costs. 


HoLLiNOswoRTH  Maoniac,  Daniel  Smith  Maoniac,  aj^d  Wil- 

LIAM  JaBDINB,  late  TRADINQ  TINDER  THE  FIRM  OF  MaQNIAC  & 

Company,  Appellants,  v.  John  B.  Thomson. 

A  plaintiff  in  a  judgment  havine  the  defendant  in  execution  under  a  ca.  ta,,  entered 
into  an  agreement  with  him  that  the  plaintiff  should,  without  preiudioe  to  his  rights 
and  remMies  against  the  defendant,  permit  him*  to  he  forthwith  discharged  rrom 
custody  under  ue  process,  and  that  the  defendant  should  go  to  the  next  session  of 
the  Circuit  Court  of  the  United  States  and  on  the  law  side  of  that  court  make  up 
an  issue  with  the  plaintiff,  to  tiy  the  question  whether  the  defendant  was  possessed 
of  the  meansj  in  or  cot  of  a  certain  marriage  settlement,  of  satSsfying  the  judgment 
against  him. 

The  debtor  was  released;  the  issue  made  up ;  the  cause  tried  in  the  Circuit  Court; 
iMOttght  to  this  court,  and  reported  in  7  Peters,  348. 

By  suing  out  the  ca,  aa.,  taking  the  defendant  into  custody,  entering  into  the  arrange- 
ment above  mentioned,  and  dischaiipng  the  defendant  firom  custody,  tiie  plainraff, 
in  all  legal  intendment  admitted  satisfaction  of  his  demand,  released  the  defendant 
from  aU  liability  therefor,  and  destroyed  every  effect  of  his  judgment  as  the  founda- 
tion of  legal  rights. 

In  such  a  state  ox  things  a  court  of  equity  will  not  interfere  at  the  instance  of  the 
plaintiff. 

The  allegation  of  fraud  in  the  marriage  contract  is  not  sustained  by  the  evidence; 
nor  was  the  refusal  of  the  defendant  to  apply  the  property  which  accrued  to  him 
upon  the  death  of  his  wife,  to  the  discharge  of  the  debt,  a  violation  of  the  agree* 
ment  under  which  he  was  released. 

The  averment  in  the  bill  that  the  rights  of  the  plaintiff  under  the  judgment,  remained 
unimpaired,  is  incompatible  with  a  right  to  resort  to  a  court  of  equity. 

This  was  an  appeal  from  the  Ciicnit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  sittiifg  as  a  court 
of  equity. 

Magniac  &  Company,  bein^  English  subjects,  had  two  judg- 
ments against  Thomson,  one  m  the  Circuit  Court  of  the  United 
States  for  Pennsylvania,  in  1827,  and  the  other  in  the  Circuit 
Court  for  New  Jersey,  in  1829. 

24* 
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On  the  let  April,  1829,  the  appeUants  sued  out  a  writ  of  capias 
ad  satisfaciendum  on  the  judgment  in  the  Ciicoit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania  to  April 
session,  1829,  to  which  the  marshal,  on  tiie  8th  April,  1830,  re- 
tomed  nan  est  inventus^  and  on  the  same  day  an  cUias  capias  ad 
satisfaciendum  was  sued  out  to  April  session,  1830,  Number  9, 
to  which  on  the  12th  April,  1830,  the  marshal  made  return  of 
"  C.  C.  and  enlarged  by  agreement  of  plaintifiPs  attorney." 

The  appellee  was  discharged  out  of  custody^  by  the  consent  of 
the  plaintiSs  in  the  judgment,  under  the  foUowmg  agreement,  viz. 

Mediae  V.  7%omson.  No.  18,  Circuit  Court  of  the  United  States, 
Pennsylvania  District^  October,  1826. 

Defendant  having  been  taken  by  ca,  sa,  in  this  suit,  at  his 
instance  it  is  agreed  that  he  be  set  at  libertv  on  giving  security 
to  abide  the  event  of  an  issue  to  be  formea  for  ascertaining,  by 
judicial  dedsion,  whether  he  has  tiie  means,  h^  the  proper^  in 
his  marriage  settlement  or  otherwise,  of  satisfymg  the  judmient, 
which  issue  is  to  be  formed  by  plaintiff's  affirmance  and  defend* 
ant's  denial  of  such  means ;  both  parties  hereby  consenting  to 
try  such  issue  at  ihe  ensuing  session  of  the  Circuit  Court  of  the 
IMted  States  for  this  district,  on  the  merits,  without  regard  to 
form  or  to  the  time  when  the  jury  may  be  summoned ;  it  being 
expressly  acknowledged  by  defendant  that  this  agreement  is 
made  for  his  accommodation,  without  any  prejudice  whatever 
to  arise  to  the  plaintiff^s  rights  hj  the  defendant's  enlargement 
on  security  as  aforesaid  or  otherwise  howsoever^ 

April  8th,  1830.  John  B.  Thomson. 

I  hereby  become  answerable  for  the  performance  of  the  terms 
above  stated,  which  I  guarantee.  B.  F.  Stockton. 

"Witness,  J.  P.  Nofris,  Jr. 

On  the  part  of  the  plaintifis  in  this  case,  I  hereby  consent  to 
the  defendiant's  enlargement  on  the  terms  stated  in  his  within 
proposition  and  agreement  of  this  date. 

9th  April,  1830.  C.  J.  Inobrsoll,  Attorney. 

In  pursuance  of  this  agreement,  a  new  suit  was  entered  by 
agreement  on  the  3d  June,  1830,  in  ihe  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  in  thje 
third  circuit,  by  these  appellants  against  the  appellee,  to  trv  the 
issue  to  be  formed  under  the  above  agreement  of  the  9th  April} 
1830. 

The  case  was  tried  and  is  reported  in  Baldvidn's  Reports,  344. 
It  resulted  in  a  verdict  for  the  defendant.  Being  brought  to 
this  court  upon  a  bill  of  exceptions,  the  judgment  of  the  Circuit 
Court  was  affirmed,  as  reported  in  7  Peters,  348. 
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The  death  of  Mr.  Thomson's  wife  being  supposed  to  place  at 
his  disposal  certain  property  which  might  be  properly  applied  to 
the  payment  of  the  judgment,  Magniac  &  C!o.  applied  for  a  rule 
to  show  cause  why  a  scire  facias  should  not  issue  to  revive  the 
judgment.  Thomson  set  up  his  arrest  and  discharge  under  the 
CO.  ^o.  as  a  legal  satisfaction  of  the  judgment.  Magniac  &  Co. 
then  withdrew  the  rule  cmd  filed  the  present  bilL 

The  substance  of  the  bill  is  very  folly  stated  in  the  opinion 
of  the  court,  and  need  not  be  repeated.  The  bill  was  demurred 
to,  cmd,  upon  argument,  the  Circuit  Court  sustained  the  demui^ 
rer  and  dismissed  the  bilL 

The  complainants  appealed  to  this  court 

The  cause  was  ar^ed  here  by  Mr.  E.  IngersoU  and  Mr*  C. 
Ingersollt  for  the  appdlants,  and  by  Mr.  John  M  Read  and  Mr* 
CkdwaUader^  for  the  appellee. 

Onl^  such  of  the  points  will  be  mentioned  as  are  involved  in 
the  opmion  of  the  court 

Appellants'  Points. 

Construction  of  the  Agreement  of  8^  of  April,  1830.  If  the 
meaning  of  this  paper  were  less  than  is  insisted  by  the  plaintiff, 
its  last  sentence,  beginning  <4t  being  expressly  acknowledged," 
would  have  been  omitted  altogether.  That  sentence  is  not 
merely  without  purpose  or  sense,  but  is  directiy  In  the  teeth  of 
the  meaning  of  the  parties  to  the  contract,  if  not  intended  to 
bind  the  defendant  by  a  promise  to  stand  by  the  judgment  after 
the  discharge  as  much  as  before.  The  words  ^'  or  otherwise 
howsoever,"  which  the  defendant  supposes  we  rely  upon,  may 
be  rejected  without  injury  to  the  plaintiffs.  Such  general  words, 
in  the  case  of  extremely  formal  papers,  in  which  the  meaning 
of  the  parties  is  expressed  at  ereat  length,  might  perhaps  have 
littie  force,  but  in  a  brief  stipulation,  such  as  this,  drawn  up  in 
haste,  probably,  and  in  order  to  an  immediate  and  pressing  ob* 
ject,  they  ought  to  have  their  full  force  and  popular  construc- 
tion. Tney  should  be  interpreted  to  signify  that  if  by  the  words 
which  precede  them  the  plaintiff's  interests  under  the  judgment 
are  not  fully  guarded,  the  defendant  shall  give  them  protection 
"  otherwise  howsoever."  They  amount  to  a  covenant  for  fur- 
ther assurance. 

The  agreement,  interpreted  in  any  other  way,  leads  to  this 
absurd  conclusion,  namely,  that  the  plaintiff  penlled  his  whole 
debt  without  a  motive,  while  the  defendant  obtained  his  en- 
largement from  custody,  giving  no  equivalent  therefor. 

K  the  plaintiff  had  refused  all  arrangement,  and  simply  per^ 
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mitted  the  defendant  to  remain  in  custody,  he  would  have 
resorted  to  the  insolvent  law  of  Pennsylvania,  or  of  the  United 
States*  In  the  former  case  he  must  have  given  fuller  security 
than  he  gave  under  the  agreement  of  8th  of  April,  1830,  and 
there  would  have  been  a  trial  of  the  question  whether  the  de- 
fendant was  possessed  of  property,  more  advantageous  to  the 
plaintiff  than  the  trial  in  me  federal  court  In  the  latter  case, 
of  an  application  by  the  defendant  under  the  United  States 
insolvent  law  of  1800,  the  plaintiff,  had  he  succeeded  in  break- 
ing the  trust,  would  have  got  the  whole  trust  property,  and, 
whether  he  failed  or  succeeded,  would  have  had  security  of  the 
most  binding  sort  in  the  custody  of  the  defendant's  person. 
The  plaintiff  therefore  gained  nothing  by  the  agreement  for  it 
is  not  pretended,  on  the  other  side,  that  he  got  any  thing  by  it 
if  he  Old  not  get  security  of  a  superior  character  for  his  debt, 
or  a  better  triiu  of  the  question  upon  which  it  turned.  He  sim- 
ply, as  expressed  by  the  agreement,  set  the  defendant  at  liberty 
at  the  defendant's  mstance.  He  did  an  act  of  kindness,  upon 
the  defendant's  agreement  that  it  should  be  without  prejumoe. 

The  defendant,  on  the  oUier  hand,  acquired,  firs^  his  im- 
mediate liberty,  which  he  could  get  only  by  agreement,  and, 
second,  a  trial  of  the  question  of  property  in  the  federal  court; 
a  better  trial  for  him  than  one  in  me  Common  Pleas,  and  much 
better  t^an  under  the  insolvent  law  of  1800,  because  that  would 
have  detained  him  in  custody  during  the  time  the  cause  was 
pending,  which  was  about  three  years. 

It  is  submitted,  that  to  give  any  other  interpretation  to  the 
agreement  would  be  to  stoltify  tiie  plaintiff,  who  dealt  with 
the  defendant  liberally  enough,  but  did  not  go  the  length  of 
giving  away  his  debt 

The  question  whether,  under  this  agreement,  the  plaintiff 
was  entitled  to  a  second  ca.  so.,  is  one  which  is  without  diffi- 
cultv,  the  fact  once  established  that  the  defendant  has  evaded 
by  nuud,  or  violated  the  a^ement;  for  Baker  v.  Bidgway,  (2 
Bing.  41,)  and  other  cases,  are  precedents  for  a  second  ca>  sa^ 
when  the  plaintiff  has  been  firaudulently  induced  to  discharge 
from  the  first 

In  Baker  v.  Bidgway,  a  commission  of  bankruptcy  having  been 
sued  out  against  a  defendant  in  custody,  under  a  co.  .^o.,  the 
plaintiff,  in  order  to  prove  his  debt,  discharged  defendant  from 
the  execution.  The  commission  having  afterwards  been  super- 
seded, plaintiff  took  defendant  in  execution  again.  Defendant 
moved  for  his  discharge,  but  the  plaintiff  alleging  that  the  com- 
mission had  been  fraudulently  procured  to  induce  him  to  dis* 
charge  the  defendant  from  the  original  cd.  sa,^  the  court  refused 
the  motion,  referring  it  to  a  jury  to  try  the  question  of  fruud. 
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holding  that  if  there  were  £raud  in  defendant's  procurement  of 
discharge  from  the  first  ca,  sa.^  the  second  was  well  issued. 

Best,  C.  J.,  says :  ^<  If  there  has  been  no  fraud  in  the  transao- 
ti^n,  I  am  of  opinion  the  defendant  is  entitled  to  his  discharge ; 
if  there  has  been  fraud,  we  are  all  of  opinion  he  is  not  so  enti- 
tled. I  have  looked  through  all  the  cases  on  execution  against 
the  person,  from  the  earliest  period  down  to  the  present  time, 
and  I  am  aware  of  the  great  jealousy  of  the  law  on  the  subject 
of  personal  restraint.  I  am  aware  that  where  a  party  had  been 
discharged  on  account  of  privilege  of  parliament,  it  was  doubted 
whether  he  could  be  retaken  &m«r  that  privilege  expired,  and 
the  interference  of  the  legislature  became  necessary  to  sanction 
such  a  proceeding ;  so,  when  he  died  in  confinement,  it  was 
doubted  whether  the  creditor,  having  resorted  to  the  highest 
remedy  the  law  afforded,  could  have  any  further  means  for  the 
recovery  of  his  debt,  though  the  debtor  left  property  behind  him : 
that  doubt  was  also  set  at  rest  by  the  authority  of  the  legisla- 
ture. I  am  therefore  clear,  that  where  a  commission  of  bank- 
rupt is  sued  out  against  a  party  in  execution,  he  not  being  privy 
thereto,  if  the  plaintijOT  Abandons  his  execution  and  proceeds 
against  the  effects  of  the  party,  by  proving  his  debt  under  the 
commission,  he  has  taken  his  chance,  and  though  there  should 
be  no  assets  forthcoming,  the  defendant  is  secure  in  his  dis- 
charge. (However,  I  consider  myself  no  more  bound  by'  an 
opinion  delivered  in  the  present  summary  mode  of  treating  the 
question  than  I  should  be  by  an  opinion  delivered  at  nisiprius;) 
but  if  the  debtor,  in  concert  with  others,  procures  a  commission 
of  bankrupt  to  be  sued  out  against  him,  or  it  is  procured  with 
his  approbation  and  consent,  in  order  to  entrap  the  plaintiff  to 
come  in  and  prove  his  debt,  and  is  then  superseded  for  some 
latent  defect  unknown  to  the  plaintiff,  that  does  not  entitle  the 
debtor  to  his  discharge ;  and  if  we  were  to  hold  otherwise,  we 
should  violate  a  principle  of  law  which  has  never  been  broken 
in  upon,  namely,  that  a  party  shall  not  be  allowed  to  take  ad- 
vantage of  his  own  wrong.  I  say  this,  because  in  Jacques  v» 
Withey,  though  Ashhurst,  J.,  says,  *  I  know  of  only  one  ccuse 
where  a  debtor  in  execution,  who  obtains  his  liberty,  may  after- 
wards be  taken  again  for  the  same  debt,  and  that  is  when  he 
has  escaped,  and  the  reason  of  that  is,  because  he  was  not 
legally  out  of  custody,  yet  Buller,  J.,  did  not  assent  to  the  gene- 
raUty  of  the  proposition  thus  laid  down  by  Ashhurst,  J.,  and  wished 
to  introduce  qualifications.  Indeed,  even  according  to  the  pro- 
position laid  down  by  Ashhurst,  J.,  if  this  discharge  has  been 
obtained  by  a  fraudulent  commission,  and  the  plaintiff  has  after- 
wards been  cheated  by  a  supersedeas  out  of  the  benefit  sought 
by  the  proof  of  his  debt,  the  defendant  may  be  taken  again, 
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because  the  fraud  has  avoided  the  whole  transaction,  and  the 
defendant  has  never  been  legally  out  of  custody/' 

That  it  may  be  seen  that  under  the  insolvent  laws  of  Penn- 
sylvania a  second  ca.  so.  would  have  issued  against  the  defend* 
ant  had  he  been  defeated  in  the  Insolvent  Court  upon  die 
question  of  the  validity  of  the  marriage  settlement,  the  follow* 
ing  extract  is  given  from  Ingraham  on  Insolvency,  pp.  28, 29. 

'<  Where,  from  any  cause,  the  petitioner  is  refrised  the  benefit 
of  a  discharge,  he  must  suirender  himself  to  prison." 

*^  Where  a  party  gives  bond  and  fails  to  comply  with  the 
condition,  either  by  not  attending,  in  consequence  of  which  his 
petition  is  dismissed,  or  by  not  suirendeiing  himself  if  the 
prayer  of  his  petition  be  not  granted,  another  execution  may  be 
issued  against  him ;  and  if  he  neglect  to  file  his  petition  within 
the  time  prescribed  by  law,  the  creditor  is  not  obliged  to  wait 
for  the  day  of  hearing,  but  may  issue  another  execution  the 
moment  he  can  legally  ascertain  the  fact  The  surety  in  the 
bond  would  be  liable,  in  such  a  case,  notwithstanding  the  se- 
cond execution,  which  would  be  no  discharge  of  his  responai* 
bility,  being  for  his  benefit" 

Also,  with  the  same  object,  is  quoted  part  of  the  syllabus  of 
Palethorpe  t;.  Lesher,  2  Bawle,  272: 

^  Where  a  defendant  in  custody  gives  bond  with  surety  to 
take  the  benefit  of  the  insolvent  laws  and  forfeits  his  bond,  a 
second  execution  may  be  issued  against  him*" 

Section  1  of  the  United  States  insolvent  law  of  the  6th 
of  January,  1800,  (2  Stat  at  Large,  4,  5,  6,)  shows  that  the 
debtor  remains  in  custody  until  his  right  to  discharge  is  finally 
decreed ;  and  therefore  that,  had  the  defendant  appued  for  ihe 
benefit  of  this  act,  he  must  have  lain  in  prison  pending  the 
question  of  the  validity  of  the  settlement 

Assuming,  then,  our  construction  of  the  agreement  to  be  the 
true  one,  the  next  question  is, 

Whe^er  the  case  is  one  for  relief.  On  the  part  of  the  plain- 
tiff, the  defendant's  reasoning  is  not  appreciated,  whereby  he 
denies  the  plaintifi^'s  right  to  relief  under  the  head  of  fraud  and 
mistake.  It  is  submitted,  however,  that,  whatever  may  be  the 
appropriate  term  for  his  title  to  relief,  the  principles  and  cases 
found  under  these  two  heads  of  equity  are  directly  applicable 
to  the  facts  before  the  court  And,  knowing  no  other  names 
under  which  to  classify  those  facts,  the  question  of  relief  will 
be  considered  under  the  two  titles  of  firaud  and  mistake. 

Fraud.  K  it  were  a  case  of  mere  breach  of  contract,  as  al- 
leged by  defendant,  it  would  not  be  cognizable  in  equity.  Nor 
would  it  be  cognizable  in  equity  if  it  were  a  case  of  fraudulent 
breach  of  contract,  and  not  more,  for  even  fraud  is  cognizable 
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at  law  unless  there  be  in  the  case  something  to  oust  the  juris- 
diction. 

K  A  purchase  commodities  of  B,  and  do  not  pay  for  them, 
this  is  a  breach  of  contract  cognizable  at  law.  If  A  purchase 
commodities  of  B,  with  the  preconceived  design  not  to  pay  for 
them,  afberwards  carried  into  effect,  this  is  a  fraud  as  well  as  a 
breach  of  contract,  but  does  not  entitle  the  party  to  relief  in 
equity. 

But  here  is  a  case  where  there  can  be  no  relief  at  law,  be- 
cause (we  assume  for  the  sake  of  argument)  the  courts  of  law 
have  declared  that  a  judgment  is  paid  when  the  defendant  is 
taken  under  a  ca.  sa.^  and  that  even  the  defendant's  own  agree- 
ment to  the  contrary  shall  not  change  the  rule.  That  a  de- 
fendant's conduct,  in  entering  into  such  an  agreement  and  then 
violating  it,  is  ^  scandalous,"  as  the  courts  have  termed  it,  but 
that  there  is  no  remedy  at  law. 

The  fraud  is  palpable.  The  defendant  is  in  custody.  He 
says  to  the  plaintiff,  the  rule  of  law  is,  that  if  you  discharge  me 
the  judraient  is  satisfied;  but  I  pledge  myself  that,  as  between 
you  and  me,  there  shall  be  no  such  nSe,  and  that  if  you  will  let 
me  go  your  judgment  shall  stand  exactly  as  it  did  before  your 
ca.  sa.  was  issued.  This  solemn  agreement  the  defendant,  hav- 
ing had  the  benefit  of  it,  utterly  violates.  He  declares  the  judg- 
ment to  be  good  for  nothing,  and  the  agreement  good  for  no- 
thing, and  when  the  plaintiff  takes  proceedings  at  law  he  sets 
them  at  defiance.  That  is,  having  trepanned  the  plaintiff  into 
the  bargain  by  means  of  a  promise  that  he  vriH  not  exact  the 
penalty  of  theposition,  he  turns  round  and  insists  upon  it. 

The  plaintiff  then  comes  into  equity.  This  case  is  like  that 
of  a  man  who,  holding  a  note  five  years  and  eleven  months  old, 
is  told  by  the  drawer  to  wait  six  weeks  longer  before  he  sues, 
and  that  the  note  shall  be  as  good  at  six  years  old  as  it  was  be- 
fore, and  then,  being  refused  payment,  and  having  gone  into 
court,  the  defendant  pleads  the  statute  of  limitation  against 
him.  The  case  is  like  that  of  a  plaintiff,  in  a  judgment,  who 
enters  satisfaction  in  order  that  the  defendant  may  be  able  to 
make  titie  to  a  certain  portion  of  the  real  estate  bound  by  the 
judgment,  the  defendant  having  agreed  in  writing  that  the 
satisfaction  should  be  cancelled,  and  the  lien  of  the  judgment 
restored,  as  to  the  rest  of  his  real  estate,  immediately  after  his 
sale  was  effected,  and  then  is  told  by  the  defendant,  your  judg- 
ment is  gone,  and  you  will  never  get  another.  Like  the  case 
of  one  who,  having  given  his  receipt  in  full,  but  without  value, 
to  a  debtor,  in  order  that  he  might  settie  vdth  a  third  person,  is 
turned  upon  by  the  debtor,  and  told  that  his  debt  is  paid,  and 
here  is  the  receipt  for  it    Lake  the  case  of  an  obligee  who, 
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having  released  one  of  two  co-obligors,  for  the  mutual  purposes 
of  obugee  and  obligors,  and,  with  the  agreement  that  the  dis- 
charge should  be  without  prejudice  as  to  the  remaining  obligor, 
is  informed  by  him,  after  the  object  of  the  discharge  has  been 
accomplished  and  the  advantages  from  it  attained,  that  he  does 
not  mean  to  hold  himself  liable  after  the  release  of  his  co- 
obUfi^or. 

These  are  cases  not  distinguishable  from  that  before  the 
court,  and  they  are  obviously  for  relief  in  equity.  They  are  all 
cases  in  which  a  party  has  gained  a  fraudulent  advantage  of 
another,  which,  not  being  reuevable  at  law,  will  be  relieved  in 
equity,  unless  something  can  be  shown  to  the  contrary. 

It  18  pretended  by  the  defendant  here,  to  the  contrary,  that  to 
relieve  under  this  agreement,  of  8th  April,  1830,  would  be  to 
run  counter  to  that  policy  which,  favoring  liberty  of  the  person, 
has  refused  to  permit  a  second  co.  so.  for  the  same  debt.  To 
this  the  answers  are : 

1.  The  whole  question  of  the  liberty  of  the  person,  so  far  as 
ecu  sas  affect  it,  is  now  at  rest,  for  they  have  been  abolished  by 
statute,  and,  though  not  abolished  when  this  agreement  was 
entered  into,  they  were  when  the  violation  of  it  took  place,  and 
the  present  question  arose. 

2.  There  are  two  cases  to  the  point,  that  this  rule  concerning 
the  liberty  of  the  person  yields  before  proof  of  the  defendant's 
fraud  in  procuring  his  discharge.  Baker  v.  Ridgway.  2  Bing. 
41 ;  9  Moore,  114;  Holbrook  v.  Champlin,  1  Hoff.  C.  R.  148. 

3.  On  principle  it  would  be  strange,  indeed,  if  that  policy  of 
law  and  equity,  and  of  all  society  which  sets  its  face  against 
fraud,  should  give  way  before  the  so-called  policy  here  invoked, 
which  amounts  to  nothing  at  all  since  arrest  for  debt  has  been 
abolished,  and  which  never  did  amount  to  more  than  a  tiain  of 
unfortunate  decisions,  which,  if  they  could  be  recalled,  would 
never  be  made  again. 

It  is  also  pretended  by  the  defendant,  that  to  relieve  the  plain- 
tiff would  be  to  favor  a  stale  claim. 

(The  counsel  then  proceeded  to  examine  this  branch  of  the 
subject.) 

Points  for  Appellee. 

On  the  principal  question  of  law  involved  in  the  case,  the 
position  of  the  appellee  is  that,  by  his  release  fitjm  imprison- 
ment, on  the  8th  of  April,  1830,  the  execution  and  judgment 
against  him  were  satisfied,  and  the  original  debt  wholly  extin- 
guished. 

This  position  is  the  necessary  result  of  the  frmdamental  prin- 
ciples of  English  law  on  the  subject  of  executions,  their  various 
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B<Nrts  and  relative  effectfl.  The  whole  doctrine  of  the  common 
law,  as  understood  both  in  England  and  America,  and  as  ap- 
plicable to  the  present  case,  may  be  stated  thus :  The  creditor, 
by  issuing  a  capias  ad  saHsfaciendumf  chooses  the  body  of  the 
debtor  in  preference  to  his  lands  or  goods,  as  the  source  of  his 
satisfaction.  By  making  an  arrest,  he  secures  to  himself  the 
satisfaction  he  has  chosen,  and  is  thereby  estopped  from  resort- 
ing to  any  other  mode  of  execution.  As  long  as  he  holds  the 
b<^y  in  custody,  he  is  in  the  possession  and  receipt  of  a  conti- 
nuing satisfaction ;  and  when,  with  his  consent,  the  body  is  re- 
leased, he  confesses  that  his  satisfaction  is  complete,  and  the 
debt  for  which  he  demanded  it  thereby  extinguished;  and  if 
the  release  is  accompanied  by  any  agreement  with  the  debtor, 
or  third  parties  acting  for  him,  such  agreement  (whatever  may 
be  its  terms)  is  a  new  and  original  contract,  which  can  in  no 
way  affect  the  completeness  of  the  satisfaction  previously  re- 
ceived. 

From  a  smes  of  decisions  upon  these  points,  covering  full 
four,  centuries,  it  is  believed  that  only  a  single  case  can  be  cited 
in  conflict  with  the  role  thus  stated.  As  Blumfield's  case,  5 
Bep.  87,  is  much  relied  upon,  it  is  prop»  to  examine  it  at  some 
length.  The  statement  of  facts  by  Liord  Ck)ke  is  simply  this : 
«  Two  men  were  bound  jointiy  and  severally  in  a  bond — one 
was  sued,  condemned,  and  taken  in  execution,  and  afterwards 
the  other  was  sued,  condemned,  and  taken  in  execution,  and 
afterwards  the  first  escaped  and  thereupon  the  other  brought 
audita  Querela/*  Judgment  wafi  given  against  the  prayer,  and 
the  decision  is  undoubtedly  clear  law,  and  is  perfectiv  in  haj^ 
mony  with  the  principles  e^ve  laid  down.  Lord  Coke,  how- 
ever, in  his  annotation,  cites  the  case  of  Jones  and  WiUiams, 
(elsewhere  unreported,)  ^<  where  two  men  were  condemned  in 
debt,  and  one  was  taken  and  died  in  execution,  yet  the  taking 
of  the  other  was  lawful"  This  case  may  also  be  very  good 
law,  but  makes  nothing  against  the  present  appellee.  Lord 
Coke  proceeds,  "and  then"  (in  Jones  v.  Williams)  "  it  was 
resolved  by  the  whole  court,  that,  if  the  defendant  in  debt 
dies  in  execution,  the  plaintiff  may  have  a  new  execution  by 
elegit  or  JL  fa.  for  divers  reasons,"  which  he  goes  on  to  enume- 
rate. It  is  for  this  passage  that  the  case  has  been  often  here- 
tofore and  is  now  cited,  tbe  value  of  the  authority  being  merely 
this :  that  hoatd  Coke,  in  reporting  a  principal  case,  which  is  en- 
tirely with  us,  refers  to  an  unreported  case,  which  is  also  with 
us,  but  in  which  there  is  a  dictum  against  us  of  which  he  ap- 
pears to  appBTove.  But,  whatever  may  have  been  its  original 
authority,  this  dictum  has  been  repeatedly  declared  not  to  be 
law.    Blumfield's  case  was  argued  in  39  EUz.,  and  published 
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in  3  James,  and  must  consequently  have  been  well  known  in  4 
James,  when  the  case  of  Williams  v.  Cutteris,  also  cited  as  Cut* 
ter  V.  Lamb,  was  decided.  Croke  Jac  136.  Yet,  in  the  last- 
mentioned  case,  the  defendant  having  died  in  execution,  the 
court  held,  that  the  plaintiiF  had  no  rarther  remedy.  In  Fos- 
ter V.  Jackson,  (Hobart,  52,  57,)  where  the  same  point  arose, 
Hobart,  C.  J.,  makes  the  same  decision,  and,  in  the  course  of  an 
elaborate  opinion,  approves  the  cases  of  Blumfield,  and  Jones 
t;.  Williams,  but  condemns  the  dictum  which  accompanies  them. 
Since  then,  in  Sir  Edward  Ck)ke's  case,  and  in  Cave  v.  Fleet- 
wood, it  was  pronounced  "not  to  be  law;"  and  in  Taylor  t;. 
Waters,  where  a  similar  point  arose,  and  counsel  ursed  its  au- 
thority, it  was  wholly  disregarded  by  the  court  Godbolt,  2d4 ; 
Littleton,  325 ;  5  Maule  &  S.  103.  From  that  time  up  V>  the 
present,  though  similar  questions  have  frequently  risen,  it  is  be- 
ueved  that  this  citation  has  never  been  offered  to  the  consider- 
ation of  an  English  tribunal. 

Having  disposed  of  this  dictum^  we  wUl  proceed  to  examine, 
in  the  first  place,  those  cases  in  which  it  has  been  held,  that  the 
release  of  a  debtor  in  execution,  by  the  plaintiff's  consent,  is 
a  satisfaction  of  the  judgment  and  execution,  and  also  an  ex- 
tinguishment of  the  debt 

The  counsel  then  cited  and  commented  upon  the  foUgwing 
cases:  Cro.  Car.  75;  Styles,  117,  387;  2  Mod.  136;  Barnes's 
Notes,  205;  4  Burr.  2482;  1  T.  B.  557;  1  Bos.  &  PuL  242; 
6  T.  B.  525;  7  Id.  420;  2  East,  243;  1  Barn.  &  Aid.  303;  2 
Moore,  235;  6  Man.  &  6r.  755;  4  Jur.  600;  11  Id.  800;  Law 
Com.  Bep.  48 ;  15  Law  Magazine,  132  -  3. 

In  all  the  above  cases,  the  discharge  was  by  the  plaintiff's 
consent,  and  it  is  believed  that  they  establish  incontrovertibly 
the  position  assumed,  that  eveij  such  discharge  operates  to 
satisfy  the  judgment,  the  execution,  and  the  original  debt  It 
remains,  in  the  second  place,  to  examine  into  the  effect  of  an 
arrest  and  imprisonment  upon  a  ca.  so.  generallv ;  the  position 
of-  the  defendant  being,  ^at  such  an  arrest  and  imprisonment, 
if  regular,  constitute  a  perfect  satisfaction,  so  long  as  the  im- 
prisonment continues,  and  that  the  nature  of  the  satisfaction 
can  only  be  impaired  by  an  interruption  of  the  imprisonment 
through  the  tortious  act  of  the  defendant  himself,  or  the  opera- 
tion of  the  law  in  invitum^  as  against  the  plaintiff. 

In  Year  Book,  33  Hen.  VL,  it  is  said  by  Davers,  "  Suppose 
a  man  recover  against  me,  and  take  my  body  in  execution,  he 
shall  have  neither  elegit  nor  fi.  fa.^  nor  any  other  execution,  be- 
cause this  amounts  in  law  to  satisfaction."  Page  48,  1455. 
So,  in  13  Hen.  VIL,  it  is  said  by  Keble,  <<  If,  on  a  co.  ^o.,  the 
sheriff  return  cepi  corpus^  the  plaintiff  shall  never  have  another 
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CO.  sa.^  for  he  leaxns,  from  the  return  of  the  BheriiTy  that  he  was 
in  execution,  and  then  he  had  the  object  of  his  suit."     Page  1. 

But  perhaps  the  most  carefully  considered  case  on  this  whole 
subject  is  that  of  Foster  v.  Jackson,  where  the  defendant  died 
in  execution,  and  the  plaintiff  brought  scire  facias  against  his 
executors.  After  examining  Blunmeld's  case,  and  reviewing 
the  whole  subject  at  length,  C«  J.  Hobart  says,  "  But  now  singly 
out  of  the  very  point,  I  hold  that  a  capias  ad  satisfaciendum  is 
against  that  party  as  not  only  an  execution,  but  a  full  satisfac- 
tion by  force  and  act  and  judgment  of  law,  so  as  against  him 
he  can  have  no  other,  nor  against  his  heirs  or  executors,  for 
these  make  but  one  person  at  law."  And,  in  concluding,  he 
lays  down  the  broad  principle  on  which  many  of  the  decisions 
already  referred  to  are  based,  especially  those  where  an  agree- 
ment to  surrender  has  been  held  to  be  void,  <'  that  the  body  of  a 
freeman  cannot  be  made  subject  to  distress  or  imprisonment  by 
contract,  but  only  by  judgment"    Hobart,  62. 

The  law,  as  Md  down  in  Foster  v.  Jackson,  governed  all 
subsequent  cases  of  death  in  execution,  until  parliament  inter- 
fered, and,  by  the  statute  of  21  Jac.  1,  c  24,  gave  the  creditor  ^ 
further  remeay  against  the  estate  of  the  deceased.  1  Strange, 
653;  8  T.  R.  123;  Ambler,  79;  6  Maule  &  S.  73;  13  Ves.  193; 
3  Mer.  224,  233-4-5;  20  L.  J.  Ch.  174;  15  Jur.  49;  13  Beav. 
229;  1  Eng.  L.  &  E.  B.  146;  8  Dow.  &  Ry.  42. 

The  above  cases  ^ot  only  sustain  the  position  to  which  they 
are  cited,  but  they  also  prove  that  it  is  not  merely  a  sharp  point 
of  law,  adhered  to  out  of  respect  for  ancient  authority,  but  that 
it  has  been  treated  at  all  times,  both  by  judges  and  chancellors, 
as  a  well-founded  principle,  to  which  a  controlling  force  should 
be  given,  in  every  case  where  it  is  either  directly  or  collaterally 
involved.  The  original  debt  has  uniformly,  and  for  all  purposes 
for  which  it  has  ever  been  attempted  to  be  used,  whether  as  a 
set-off,  the  foundation  of  an  assumpsit^  or  of  a  claim  in  bank- 
ruptcy, been  held  to  be  satisfied,  and  the  judgment  to  be  value- 
less. 

It  only  remains,  in  the  third  place,  to  examine  some  parti- 
cular cases,  which  are  considered  by  the  plaintiffs  as  exceptions 
to  the  general  rule,  but  which  in  reality  go  far  to  illustrate  and 
stiengthen  it. 

1.  Cases  of  escape.  By  the  oldest  authorities  an  escape  was 
considered  as  effectual  a  discharge  of  the  debt  as  a  release,  and 
Blumfield's  case  is  the  first  decision  to  the  contrary.  Y.  B.  33 
Hen.  VL  p.  47.  The  opposite  doctrine  was  finallv  established 
in  Whiteacres  v.  Hamlunson,  and  the  reason  of  it  was  given 
by  Ashhurst,  J.,  in  Jacques  v.  Withey :  "  I  know  of  only  one 
case  where  a  debtor  in  execution,  who  obtains  his  liberty, 
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may  affcervirards  be  taken  affain  for  fhe  same  debt,  and  tiiat  is 
where  he  has  escaped ;  and  the  reason  of  that  is,  because  he 
was  not  legally  ont  of  cnstody.'*  Snp.  p.  11,  12.  The  result 
of  these  cases  then  is,  that  where  the  pisoner  has  escaped  of 
his  own  wrong,  although  the  satisfaction  which  the  plaintiff 
was  receiving  is  temporarily  interrupted  in  fact,  yet,  in  intend- 
ment of  law,  the  defendant  is  still  in  custody,  and  may  be 
retaken« 

2*  Cases  of  rescue,  which  depend  upon  the  same  principle  as 
those  of  an  escape.  The  defendant  was  never,  in  contemplation 
of  law,  out  of  custody.    Jacques  t?.  Withey,  ui  sup. 

3.  Arrest  of  privileged  defendants.  The  arrest  of  a  member 
of  parliament  has,  from  the  earliest  times,  been  held  irregular; 
and  it  was  occasionally  doubted  whether  such  an  arrei^  fol- 
lowed, as  it  necessarily  was,  by  a  discharge,  either  upon  writ  of 
privilege,  or  without  it,  did  not  operate,  like  a  release  by  consent, 
as.  a  total  discharge  of  the  debt  1  Hatsell,  48 ;  May's  Practice 
of  ParUament,  107,  113,  114;  2  Man.  &  Gr.  437,  471;  1  Cr. 
M.  &  R.  626;  6  Tyrrwhitt,  147;  10  Ad.  &  Ellis,  226;  1  AdL 
&  El.  N.  S.  626;  2  Gale  &  Dav.  473;  Godbolt,  327. 

4.  Cases  of  discharge  ftora  imprisonment  by  the  lord's  act, 
&c.  The  discharge  in  these  cases  has  always  been  held  to  be 
the  act  of  the  law,  and  not  to  imply  any  consent  on  the  part  of 
the  plaintiS  In  compliance,  therefore,  with  the  old  maxim,  the 
courts  have  taken  care  that  this  act  of  law  shall  in  no  way  in- 
juriously affect  the  plaintiff's  rights.  Thus,  in  Nadin  v.  Battle 
et  al.  6  East,  147,  where  two  were  in  prison,  and  one  was 
discharged  because  of  the  plaintiff's  refusal  to  pay  the  prison 
charges,  Lord  Ellenborough,  on  an  application  to  discharge  the 
other,  decided  that  ^  the  cUscharge  cannot  be  said  to  have  been 
with  the  plaintiff's  assent,  because  he  did  not  choose  to  detain 
the  part^  in  prison  at  his  own  expense.  Nor  can  the  law,  which 
works  detriment  to  no  man,  in  consequence  of  having  directed 
the  discharge  of  one  defendant,  so  far  implicate  the  plaintiff's 
consent  against  the  fact,  as  to  operate  as  a  discharge  of  the 
other." 

The  same,  as  will  be  seen  hereafter,  has  been  the  ruling  of 
the  American  courts,  and  for  the  same  reasons  here  assigned. 

6.  Cases  of  debts  payable  by  instalments.  Where  the  judg* 
ment  is  to  be  satisfiea  by  instalments,  and  execution  is  to  issue 
upon  non-payment  of  any  of  the  instalments,  it  is  held  that  a 
release  from  miprisonment  upon  one  instalment  with  the  plain- 
tiff's consent,  will  not  affect  the  remedy,  or  bar  the  execution 
upon  a  second  instalment.  Davis  i;.  Gompertz,  2  Nev.  & 
Man.  607.  This  is  expressly  upon  the  ground  that  the  two 
executions  are  not  for  the  same  debt    Such  was  the  principle 


DECEMBER  TEEM,  1858.  298 

Magniac  et  »!.  o.  Thomson. 

tiiat  ffovemed  the  case  of  Atkinson  v.  Baynton,  which  has  been 
relied  upon  as  an  authority  against  the  appellee.  1  Bing.  N.  C. 
444. 

6.  It  may  be  proper,  in  this  connection,  to  notice  the  case  of 
Baker  t;.  Bidgway,  which  has  also  been  cited  against  the  ap- 
pellee.   3  Bing.  41 ;  S.  C.  9  Moore,  114. 

There,  the  defendant  was  in  custody  under  a  c(l  sa.;  a  com- 
mission of  bankruptcy  was  issued  against  him ;  the  plaintiffs 
were  compelled,  by  the  statute  49  Qeo.  IIL,  c.  121,  to  oischarge 
him  out  of  custody,  before  they  could  be  admitted  to  proye 
their  debt  under  the  commission;  the  commission  was  after^ 
wards  superseded  on  the  ground  of  irregularity;  and  the 
defendant  was  again  arsested.  Affidayits  were  submitted  by 
tiie  plaintiff,  and  relied  on  by  the  court,  tending  to  proye  that 
the  irregularity,  by  which  the  commission  had  been  ayoided, 
was  the  result  of  uaudulent  collusion  between  the  debtor  and  a 

Sortion  of  his  creditors.    This  was  a  motion  to  discharge  the 
efendant,  and  enter  satisfaction  upon  the  judgment.    The  rule 
was  discharged. 

Such  being  the  facts,  it  does  not  seem  that  the  case  differs 
materially  from  that  of  an  escape.  It  was,  in  reality,  an  escape 
effected  by  an  abuse  of  the  forms  of  law,  and  the  same  may  be 
said  of  it,  as  Ashhurst,  J.,  said  of  Jacques  v.  Withey,  ^  The  de- 
fendant was  neyer  legally  out  of  custody."  At  any  rate,  he 
was  neyer  diBcharged  by  the  consent  of  the  plaintiff.  That 
these  were  the  grounds  of  the  court's  opinion,  may  be  seen 
from  many  of  the  remarks  reported  by  Bingham.  Thus  Best, 
C.  J. :  '<  If  this  discharge  has  been  obtained  by  a  fraudulent 
commission,  and  the  plaintiff  has.  afterwards  been  cheated  by  a 
supersedeas  out  of  the  benefit  sought  by  the  proof  of  his  debt, 
the  defendant  may  be  taken  again,  because  the  fraud  has 
ayoided  the  whole  transaction,  and  the  defendant  has  neyer 
been  legally  out  of  custody." 

From  all  the  cases,  then,  we  draw  the  conclusion  that  the 
English  law  is,  and  has  been  for  more  than  four  centuries,  that 
the  writ  of  CO.  8<u  is  the  highest  sort  of  execution  known ;  that 
it  is  capable  of  affording  the  plaintiff  complete  and  absolute 
satisfaction ;  and  that  its  execution  wUl  satisfy  the  judgment 
and  extinguish  the  debt,  unless  this  its  regular  legal  effect  be 
ayoided  by  some  after  contingency.  The  only  after  contin- 
gencies, whether  existing  at  common  law,  or  proyided  for  by 
statute,  which  are  allow^  to  haye  this  effect  are,  an  escape  by 
the  defendant's  own  wrong,  or  effected  by  his  actual  fraud ;  a 
rescue ;  an  ayoidance  of  uie  writ  for  irregularity ;  an  enlarge- 
ment of  the  prisoner  by  act  of  law ;  or  (since  the  21st  Jac.  1)  his 
death  in  execution.    Upon  the  happening  of  any  of  these  con- 

26* 
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tiligencies,  the  plaintiff  having  been  deprivedi  without  his  own 
defonlt,  of  the  complete  satisfaction  to  which  his  writ  entitled 
him,  the  law  will  supply  him  with  other  means  of  enforcing  it. 
K,  however,  affcer  the  execution  of  the  writ,  the  plaintiff  voum- 
tarily  consent  to  the  discharge  of  the  defendant  from  custody, 
while  by  such  execution  and  discharge  the  judffment  is  satisfied 
and  the  debt  extinguished  at  law,  so  the  plaintiff's  consent 
operates  further  as  a  confession  of  such  satisfaction,  and  if 
properly  presented  to  the  court,  will  be  entered  of  record  on  the 
roll.  The  policy  of  the  law,  moreover,  prohibits  the  defendant 
from  entering  into  any  agreement  by  which  the  judgment  on 
debt,  upon  which  he  is  in  custody,  shall,  for  any  purpose  what- 
ever, be  made  to  survive  his  release,  and  pronounces  all  such 
agreements  null  and  void.  Nevertheless,  the  discharge  of  the 
defendant  shall  be  a  good  consideration  for  an  original  and 
independent  contract,  which,  if  afterwards  violated,  may  be  en* 
forced  by  new  proceedings.  This  last  rule  avoids  the  hardship 
to  which  creditors  might  otherwise,  even  against  their  inclina- 
tion, be  compelled  to  subject  their  imprisoned  debtors,  who  axe 
unable  to  liquidate  their  debt  by  actual  payment,  but  can  give 
satisfactory  security  in  consideration  of  a  discharge.  Archbold's 
New  Com.  Law  Fr.  p.  257,  Ed.  1853;   Sewell  on  Sherifis,  19& 

We  have  next  to  ascertain  whether  the  American  courts  have 
adhered  to  the  doctrines  of  the  common  law  as  expounded  in 
England. 

llie  predse  question  as  to  the  effect  of  the  voluntary  discharge 
of  the  aebtor  from  custody,  has,  it  is  believed,  never  been  decid* 
ed  by  this  court  But,  in  two  cases,  the  nature  of  tiie  writ  of 
ixt.  so.  has  been  incidentally  discussed,  so  far  as  it  bore  collate- 
rally upon  points  then  before  the  court  It  was  only  necessary, 
therefore,  to  enter  into  the  subject,  and  to  press  the  conclu- 
sions  far  enough  to  meet  the  pArticular  question  presented. 
Thus,  in  the  United  States  v.  Stansbury,  1  Peters,  573,  the 
question  before  C.  J.  Marshall  was,  whetlier  the  rights  of  a  par- 
ticular debtor  were  to  be  governed  b^  the  common  law  or  by 
an  act  of  Congress.  Having  decided  m  favor  of  the  latter  posi- 
tion, he  waives  all  argument  upon  the  common  law,  and  intro- 
duces his  opinion  by  stating  it  in  a  form  that  was  unquestioned 
on  either  side.  ^  It  is  not  denied,  that  at  common  law,  the  re- 
lease of  a  debtor  whose  person  is  in  execution,  is  a  release  of 
the  judgment  itself.  Yet  the  body  is  not  satisfaction  in  reality, 
but  is  held  as  the  surest  means  of  coercing  satisfaction.  The 
law  will  not  permit  a  man  to  proceed  at  the  same  time  against 
the  person  and  estate  of  his  debtor ;  and  when  the  creditor  haa 
elected  to  take  the  person,  it  presumes  satisjGaction,  if  the  person 
be  voluntarily  released.  The  release  of  the  judgment  is  therefore 
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the  legal  consequence  of  the  voluntary  discharge  of  the  person 
by  the  creditor." 

So,  in  the  case  of  Snead  v.  M'Ck)uIl,  12  How.  407,  the  ques* 
tion  was,  whether  a  creditor's  lien  upon  the  lands  of  his  debtor 
could  survive  the  execution  of  a  ca.  so.  upon  his  person.  Judge 
Daniel,  delivering  the  opinion  of  the  court,  after  showing  that 
no  lien  on  lands  can  be  of  superior  binding  force  to  that  of  an 
ekgity  the  capacity  to  issue  which  never  survives  a  fully  execut- 
ed CO.  sa^  incidentally  .alludes  to  the  nature  of  this  latter  writ, 
and  the  effect  of  a  plaintiff's  voluntary  releasing  a  defendant 
who  is  in  custody  under  it.  In  so  doing,  he  cites  at  length  the 
strong  language  of  the  Lord  Chancellor  in  Ec  parte  Knowell, 
sup.  23,  and  refers  to  the  leading  cases  of  Vigers  t;.  Aldrich| 
Tanner  v.  Hague,  and  Blackburn  v.  Stupart 

But,  in  the  United  States  v.  Watkins,  4  Cranch.  C.  C.  R.  271, 
the  whole  subject  was  fairly  brought  before  the  Circuit  Court 
of  the  United  States  for  the  District  of  Columbia,  and  C.  J. 
Cranch,  in  the  course  of  a  most  learned  opinion,  in  which  al- 
most every  English  authority  is  examined,  fully  sustains  all  the 
positions  taken  by  the  appellee  as  to  the  English  law,  recognizes 
tliem  as  forming  part  of  the  law  of  Maryland,  and  therefore 
binding  in  the  District  of  Columbia. 

Since  this  decision,  the  case  of  Harden  v.  Campbell,  4  GHUy 
29,  has  been  adjudicated  in  Maryland,  and  C.  J.  Martin  fiilly 
sustains  the  conclusions  arrived  at  by  C.  J.  Cranch. 

The  counsel  then  commented  upon  the  following  American 
cases :  —  2  Leigh,  361  -7 ;  5  Leigh,  186 ;  6  Mass. 58  ;  16  Mass. 
63;  3  Cuflh.  463;  16  Law  Reporter,  629;  1  Chipman,  151 ;  1 
R.  I.  Rep.  143;  6  Johns.  364;  1  Cdwen,  56;  8  Cowen,  171; 
9  Cowen  128;  2  South.  608,  799;  2  Green,  102;  10  Ohio,  362; 
6  Blackf.  36;  3  ISfCoid,  165;  4  Dallas,  214;  3  Serg.  &  R.  46a 

In  Pennsylvania  the  statute  of  21  James  1,  ch.  24,  for  the  re- 
lief of  creditors  against  such  persons  as  die  in  execution,  was 
reported  by  the  Judges  to  be  in  force,  but  not  the  statute  of  1 
James  1,  ch.  13,  relative  to  privilege  of  parliament,  nor  that  of 
8  &  9  William  3,  ch.  27,  s.  7,  where  in  case  a  prisoner  escapes, 
it  is  provided  he  may  be  retaken  on  a  new  capias. 

This  law  was  altered  by  the  31st  section  of  the  act  of  16th 
June,  1836,  which  enacted  that  ^<  a  judgment  shall  not  be  deem- 
ed to  be  satisfied  by  the  arrest  or  imprisonment  of  the  defend- 
ant upon  a  capias  ad  satisfaciendum^  if  such  defendant  die  in 
prison,  or  escape,  or  be  discharged  therefrom  by  reason  of  any 
privilege,  ^or  at  Ms  own  request;  "  but  the  party  entitled  to  the 
benefit  of  the  judgment  may  have  such  remedies  at  law  for  the 
recovery  thereof  as  he  would  have  been  entitled  to  if  such  capias 
ad  satisfaciendum  had  not  been  issued :  saving  nevertiieless  all 


296  SUPREME   COURT. 

Magniac  et  al.  v.  Thomson. 

rights  and  interests  which  may  have  accraed  to  any  other  person 
between  the  execution  of  such  writ  and  the  death  or  escape  of 
such  party." 

This  section  was  taken  from  the  32d  section  of  the  bill  re- 
ported by  the  revisers  of  the  civil  code  on  the  4th  of  January, 
1836,  but  the  words  in  itsdics,  **  or  at  his  own  request,"  were 
inserted  by  the  legislature. 

The  section  as  reported  by  the  revisers,  is  stated  by  them  to 
be  '<  derived  from  the  statutes  1  Jac.  1,  c.  13 ;  21  Jac.  1,  c  34 , 
and  8  &  9  William  3,  c.  27,  sect  7." 

The  case  of  Jackson  v.  Knight,  4  Watts  &  S.  412,  decided  in 
1842,  occurred  after  the  passage  of  the  act  of  Assembly,  and 
was  governed  by  the  31st  section  of  the  act  of  16th  June,  1836. 
The  agreenxent  to  discharge  the  defendant  from  imprisonment 
was  dated  10th  October,  1840,  and  on  the  argument  the  counsel 
for  the  plaintiff  in  error  cited  the  said  31st  section. 

Mr.  Ju^ce  DANIEL  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania. 

The  appellants,  by  their  biU  in  the  Circuit  Court,  alleged  that, 
being  creditors  of  the  appellee  in  a  verv  large  amount  of  money 
previously  lent  and  advanced  to  him,  they,  in  the  year  1828,  in- 
stituted meir  action  for  its  recovery  on  the  law  side  of  the  courts 
when  it  was  agreed,  by  writing  filed  of  record,  that  a  judgment 
should  be  entered  against  the  appellee  as  of  the  26th  of  Novem- 
ber, 1827,  in  favor  of  the  appellants,  for  the  sum  of  $22,191.71. 
That  this  judgment,  with  a  large  accumulation  of  interest,  re- 
mained unappealed  from'  and  unsatisfied,  either  in  whole  or  in 
Eart  That  the  appellants,  after  obtaining  this  judgment,  be- 
eving  that  the  appellee  was  possessed  of  concealed  means  of 
satisfying  it,  and  especially  that  wh^n  in  a  state  of  insolvency, 
and  with  a  view  of  defeating  his  creditors,  he  had  settled  upon 
his  wife  a  large  amount  of  property,  and,  as  afterwards  appeared, 
made  transfers  of  property  to  her  between  the  date  of  the  judg- 
ment and  of  the  execution  thereon,  thev  sued  out  upon  the  said 
jud^ent  a  writ  of  capias  ad  satisfaciendum^  returnable  to  the 
April  term  of  the  court,  1830,  and  in  virtue  of  that  process 
caused  to  be  taken  into  actual  custody  the  body  of  the  appellee. 
That  under  the  exigency  of  this  process  and  arrest,  the  appellee 
would  have  been  compelled  to  continue  in  dose  confinement, 
or  could  have  o^btained  his  release  therefrom  solelv  by  the  laws 
of  Pennsylvania  passed  for  the  relief  of  insolvent  debtors,  which 
laws  would  have  exacted  of  the  appellee  an  assignment  to  his 
creditors  of  all  estate,  property,  or  interests  whatsoever,  held  by 
himself  or  by  others  for  him,  or  unlawfully  settled  upon  bis 
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wife ;  and  would  have  conferred  npon  him  only  an  immuniiy 
against  further  bodily  restraint  by  reason  of  the  non-payment 
of  such  debts  as  were  due  and  owing  from  him  at  the  date  of 
such  proceedings  in  insolvency ;  but  that  the  appellee,  being  at 
the  time  of  his  arrest  a  citizen  of  the  State  of  New  Jersey,  could 
not  have  been  admitted  to  the  benefits  of  the  insolvent  laws  of 
Pennsylvania  until  after  remaining  three  months  in  actual  con- 
finement under  the  writ  of  capicks  ad  satisfaciendum. 

That  on  the  19th  of  November,  1825,  a  marriage  contract 
was  executed  between  the  appellee  and  Annis  Stockton,  his 
intended  wife,  and  Richard  Stockton,  the  father  of  said  Annis, 
by  which  agreement  the  said  Riphard  Stockton  was  invested 
with  a  large  amount  of  real  and  personal  property  in  trust  for 
the  benefit  of  the  appellee  and  his  intended  wife  during  their 
joint  lives,  and  if  the  said  appellee  should  survive  his  intended 
wife  and  have  issue  by  her,  in  trust  for  his  benefit  and  for  the 
maintenance  and  support  of  his  family,  and  if  there  should  be 
no  child  or  children  of  the  said  marriage,  then  after  the  death 
of  the  husband  or  wife,  in  trust  to  convey  the  property  to  the 
survivor  in  fee-simple. 

That  the  appellee  being  arrested  and  in  actual  custody  under 
the  capias  ad  satisfaciendum^  sued  out  as  aforesaid,  it  was  then 
and  there  agreed  in  writing  between  the  appellants  and  the  ap^ 
peUee,  that  the  former  should,  without  prejudice  to  their  rights 
and  remedies  against  the  latter,  permit  him  to  be  forthwith 
discharged  from  custody  under  the  said  process,  and  that  the 
appellee  should  go  to  the  next  session  of  the  Circuit  Ck)urt  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania,  and 
on  the  law  side  of  that  court  make  up  an  issue  with  the  appel- 
lants, to  try  the  question  whether  the  appellee  was  possessed  of 
the  means,  either  in  or  out  of  the  mamage  settlement,  of  satis- 
fying the  judgment  against  him;  the  said  issue  to  be  tried 
without  regaid  to  form,  or  to  the  time  when  the  jury  for  the 
trial  thereof  should  be  summoned,  the  appellee  also  giving  secu- 
rity to  abide  the  result  of  the  trial  of  saia  issue.  That  upon  the 
execution  of  this  agreement,  the  appellee  was  released  from 
custody,  and  the  marshal  for  the  Eastern  District  of  Pennsyl- 
vania, to  whom  the  writ  of  capias  ad  respondendum  was  directed, 
made  a  return  upon  the  writ  that  he  had  taken  the  body  of  the 
appellee  into  custody,  and  that  he  had  been  discharged  by  the 
consent  and  direction  of  the  appellants.  That  the  trial  of  the 
issue,  which  was  provided  for  in  the  said  agreement,  actually  took 
place,  and  resulted  in  a  verdict  by  which,  so  far  as  concerned 
the  purposes  of  the  said  trial,  it  was  found  that  the  appellee 
had  not  the  means,  either  in  or  out  of  the  said  marriage  settle- 
ment, of  satisfying  the  judgment  of  the  appellants. 
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The  bill  alleges  that  by  the  force  and  effect  of  the  agreement 
in  writing  and  of  the  proceedings  in  pursuance  thereof,  the  ap- 
pellee obtained  no  farther  or  o'uer  right  or  advantage,  than  a 
present  discharge  from  close  custody,  and  the  judgment  of  a 
court  of  competent  jurisdiction  that  he  was  then  possessed  of 
no  means,  whether  in  or  out  of  the  said  marriage  settlement| 
wherewith  to  satisfy  the  judgment  of  the  appeUants.  It  farther 
states,  that  since  ijbie  judgment  upon  the  issue  made  up  and 
tried  as  aforesaid,  the  wife  of  the  appellee  had  died  without 
issue,  and  in  consequence  of  that  fact,  all  estate  and  property 
vested  in  the  trustee  by  the  marriage  settlement,  and  found  by 
the  issue  tried  as  aforesaid  to  be  then  protected  thereby  from 
the  creditors  of  the  appeUee,  had  become  the  absolute  property 
and  estate  of  the  appellee,  and  had  either  by  the  original  trustee 
in  the  marriage  semement  or  by  his  successor,  been  conveyed 
and  delivered  over  to  the  appellee  as  his  own  estate  and  pro- 
perty, free  and  clear  of  any  tnist  whatsoever. 

lliat  the  trust  created  by  the  marriage  settlement,  and  by 
which  the  above  property  comprised  therein  was  adjudged  to  be 
protected  against  creditors,  having  expired  by  its  own  limitation^ 
that  property  had  become  liable  to  the  creditors  of  the  appellee, 
who  was  bound  to  a  full  account  of  the  value  thereof  and  for 
the  satisfaction  of  the  rights  and  demands  of  the  appellants  out 
of  the  same.  That  the  appellants  had  accordingly  applied  to 
the  appellee  for  payment  of  their  judgment,  to  be  made  out  of 
the  property  comprised  in  and  protected  by  the  marriage  settle- 
ment or  out  of  any  other  resources  at  his  command,  but  had 
been  met  by  a  refusal  on  the  part  of  the  appellee,  founded  not 
upon  his  inability  to  satisfy  the  just  claim  of  the  appellants  for 
money  actually  loaned,  but  upon  an  alleged  exemption  from  all 
liability  resulting  from  the  facts  of  his  having  been  once  arrested 
under  a  capias  ad  satisfaciendum^  and  subsequentiy  released 
from  custody  by  consent  of  the  appellants.  The  bill  alleges 
this  refasal,  and  the  foundation  on  which  it  is  placed,  to  be  in 
direct  violation  of  the  written  agreement,  which  explicitly  de- 
clared that  it  was  made  for  the  accommodation  of  the  appellee, 
and  without  any  prejudice  whatever  to  arise  to  the  plainti^ 
(the  appellante')  nghts,  by  the  defendant's  (the  appellee's),  en- 
largement. It  charges  the  refusal  and  objection  now  interposed 
te  be  fraudulent,  and  made  in  bad  faith,  and  as  such,  though  it 
might  avail  at  law  te  embarrass  or  prevent  the  enforcement  of 
the  judgment  of  the  appellants,  yet  that  a  court  of  equity  should 
prohibit  a  resort  thereto  on  account  of  its  unconscientious  and 
fraudulent  character.  The  bill  concludes  with  a  prayer,  that 
the  appellee  may  be  enjoined  from  setting  up,  as  a  dischaj^e 
from  the  judgment  against  him,  his  release  from  custody  under 
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the  circumstances  of  the  case  set  forth ;  that  an  account  may  be 
taken  of  the  several  subjects  of  property  comprised  in  the  mar- 
riage settlement,  and  of  the  rents,  profits,  interest,  and  dividends 
accruing  therefrom,  since  the  death  of  the  wife  of  the  appellee ; 
that  satisfaction  out  of  those  subjects,  of  the  jud^ient  and 
claim  of  the  appellants  may  be  decreed :  the  bill  seeks  also  for 
general  relief. 

To  this  bill  the  appellee  (the  defendant  in  the  Circuit  Court) 
demurred,  assigning,  for  causes  of  demurrer,  that  if  tiie  taking 
into  custody  of  the  body  of  the  defendant  under  the  capias  aa 
satisfacienaum  was  a  le^l  discharge  of  the  alleged  debt,  the 
complainants  are  not  rehevable  in  equity  from  the  effect  thereof 
for  or  by  reason  of  any  act,  matter,  or  thing  in  the  bill  alleged ; 
and  if  the  taking  into  custodv  was  not  such  a  legal  discharge, 
then  the  complainants  have  full,  adequate,  and  complete  remedy 
at  law ;  and  farther  that  the  taking  into  custody  under  the  said 
writ  was  and  is  to  be  deemed  to  have  been  a  cuscbarge  and  ex- 
tinction of  the  judgment  of  the  plaintiffs  at  law,  and  a  discharge 
and  extinction  as  well  at  law  as  in  equity  of  the  debt  for  which 
the  same  was  obtained ;  ond  the  cause  coming  on  to  be  heard 
upon  the  demurrer,  the  court  by  its  decree  sustained  the  de- 
murrer and  dismissed  the  complainants'  bill  with  costs. 

The  correctness,  or  incorrectness  of  the  decree  thus  pronounc- 
ed, are  now  the  subjects  of  our  consideration. 

Extensive  or  varied  as  may  be  the  ran^e  of  inquiry  presented 
by  the  bill  with  respect  to  what  is  therem  averred  to  appertain 
to  the  merits  of  this  controversy,  or  to  the  character  of  the  acts 
of  the  parties  thereto,  the  view  and  the  action  of  this  court  in 
relation  to  that  cause  must  be  narrowed  necessarily  to  the  ques- 
tions of  law  arising  upon  the  demurrer.  In  approaching  these 
questions  there  may  be  propounded  as  postulates  or  legal  liuisms, 
admitting  of  no  dispute,  the  following  propositions : 

1.  That  wherever  the  rights  or  the  situation  of  parties  are 
clearly  defined  and  established  by  law,  equity  has  no  power  to 
change  or  unsettle  those  rights  or  that  situation,  but  iQ  all  such 
instances  the  maxim  equUas  sequUur  legem  is  strictly  applicable. 
2.  That  wherever  there  exists  at  law  a  complete  and  adequate 
power,  either  for  the  prosecution  of  a  right  or  the  redressing  of  a 
wrong,  courts  of  equity,  with  the  exception  of  a  few  cases  of 
concurrent  authority,  have  no  jurisdiction  or  power  to  act. 

To  the  test  of  these  rules  the  case  before  us,  in  common  with 
every  appeal  to  equity,  should  be  brought,  and  if  the  effect  of 
such  test  should  prove  to  be  adverse,  that  effect  should  be  sought 
in  the  character  of  the  appeal  itself,  and  not  in  objections  to 
maxims  which  judicial  experience  and  wisdom  have  long  esta- 
blished.   Recurring  now  to  the  history  of  this  cause,  let  us  in- 
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quire  what  was  the  precise  situation  of  the  paities,  what  their 
legal  rights  and  responsibilities  at  the  date  of  the  judgment  and 
arising  therefirom,  what  have  been  their  acts  and  proceedings 
subsequently  to  that  judgment,  and  the  consequences  flowing 
firom  their  acts  to  their  previous  relative  position.  Upon  the 
recovery  of  their  judgments  the  appellants  had  their  election  of 
any  of  the  modes  of  final  process  known  to  the  courts  of  law,  or 
they  might  in  equity  have  impeached  the  marriage  settlement 
for  any  vice  inherent  in  its  consideration,  or  for  an  attempt 
fraudulently  to  interpose  that  settlement  between  the  appellants' 
judgment  and  its  legal  satisfaction.  But  in  their  election  of 
any  of  the  forms  of  final  process,  the  appellants  must  be  held  to 
have  known  the  nature  of  that  process,  and  the  consequences 
incident  to  its  choice  and  consummation.  To  permit  an  igno- 
rance of  these,  or  in  other  words  an  ignorance  of  the  law,  to  be 
alleged  as  the  foundation  of  rights,  or  in  excuse  for  omissions 
of  duty,  or  for  the  privation  of  rights  in  others,  would  lead  to 
the  most  serious  mischief,  and  would  disturb  the  entire  fabric 
of  social  order.  In  choosing  the  writ  of  capitis  ad  satisfaciendum^ 
therefore,  for  the  enforcement  of  their  judgment,  the  appellants 
can  derive  no  benefit  firom  a  presumption  of  ignorance  or  mis- 
apprehension as  to  the  effects  of  calling  into  activity  this  sever- 
est and  sternest  attribute  of  the  law.  Such  a  presumption  is 
wholly  inadmissible.  They  must  be  affected  vnih  knowledge 
of  whatever  has  been  settled  as  to  the  nature  of  this  writ,  and 
of  whatever  regularly  follows  a  resort  to  its  ute.  They  were 
bound  to  know,  1st,  tiiat  the  service  of  a  capias  ad  satirfaeienr 
dum,  by  taking  into  custody  the  body  of  the  debtor,  operates  a 
satisfaction  of  the  debt ;  and  for  that  reason  deprives  the  cre- 
ditor of  all  recourse  to  the  lands,  or  chattels,  or  proper^  of  any 
description  belonging  to  his  debtor.  For  a  doctrine  weu  settied 
and  familiar  as  is  that,  it  may  appear  superfluous  to  cite  author- 
ities ;  but  we  may  refer  to  some  of  these,  conmaendng  with  the 
early  cases  of  Foster  v.  Jackson,  Hob.  52 ;  Williams  ahd  Criteris, 
Cro.  Jac  136,  and  BoUe's  Abr.  903 ;  and  coming  dov^n  through  the 
more  modern  authorities  of  Mr.  Justice  Blacj^tone's  Comment- 
aries, vol.  3,  p.  416;  4  Burrow,  2482;  1  T.  R.  657;  2  East, 
243,  and  ].3  Yes.  193.  To  these  cases  might  be  added  many 
decisions  in  the  courts  both  of  England  and  in  the  different 
States  of  this  country ;  and,  as  conclusive  of  the  same  doctrine,  in 
this  court  the  case  of  Snead  v,  M'Ck>u]l,  12  Howard,  407.  So  un- 
bending and  stringent  was  the  application  of  the  doctrine  main- 
tained by  the  earlier  cases,  that  prior  to  the  statute  of  21st  Jac. 
1,  cap.  24,  the  death  of  a  debtor  whilst  charged  in  execution,  an 
event  which  rendered  the  process  absolutely  unvailable  to  the 
creditor,  deprived  the  latter  nevertheless  of  a  right  to  a  farther 
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execution ;  the  jealousy  of  the  common  law  denying  to  him  any 
power  beyond  that  he  had  exerted  in  the  privation  of  the  per* 
eonal  liberty  of  the  debtor.  The  statute  of  James  authorized  the 
exception  of  the  death  of  the  debtor  to  this  inhibition  of  the  ' 
conmion  law,  and  to  this  exception  has  been  added  the  instances 
of  escape  or  rescue,  seemingly  upon  the  ground  that  in  these  in- 
stances the  debtor  should  not  be  regarded  as  legally  out  of  cus- 
tody. The  taking  of  the  body  under  a  capias  ad  satisfaciendum 
being  thus  held  the  complete  and  highest  satisfaction  of  the 
judgment,  it  would  follow  ex  consequenti^  that  a  discharge  of  the 
debtor  by  the  creditor  would  imply  an  acknowled^ent  of  such 
satisfaction,  or  at  any  rate  would  take  from  that  judgment  the 
character  of  a  warrant  for  resorting;  to  this  highest  satisfaction  in 
repeated  instances  for  the  same  <&mand.  Sut  the  authorities 
have  not  stopped  short  at  a  mere  technical  restraint  upon  the 
creditor  who  may  seek  to  repeat  the  airest  of  the  debtor  whom 
he  once  had  in  confinement ;  they  have  gone  the  length  of  de- 
claring, that  if  a  jperson  taken  on  a  capias  ad  respondendum  was 
discharged,  the  plaintiff  had  no  farther  remedy,  because  he  had 
determined  the  choice  by  this  kind  of  execution,  which,  affecting 
a  man's  liberty,  is  esteemed  the  highest  and  most  rigid  in  the 
law.  See  the  cases  from  Hobart,  Croke  Jac.  and  RoUe's  Abr.  be- 
fore cited.  Again  it  has  been  ruled  that  if  the  plaintiff  consent  to 
the  defendant  being  discharged  out  of  execution,  though  upon 
an  a^eement,  he  cannot  afterwards  retake  him  although  the 
security  given  by  the  defendant  on  his  discharge  should  be  set 
aside.  4  Burr.  2482 ;  1  T.  B.  557 ;  2  East,  24^;  and  the  Lord 
Chancellor,  in  13  Yes.  193,  uses  this  explicit  language,  <<  It  is 
dear,  that  by  taking  the  body  in  execution,  the  debt  is  satisfied 
to  all  intents  and  purposes." 

IM^y  American  cases  may  be  avouched  in  support  of  the 
same  doctrine.  In  the  case  of  the  United  States  v.  Stansbury, 
1  Peters,  573,  Chief  Justice  Marshall  says,  ^  It  is  not  denied 
that  at  common  law  the  release  of  a  debtor  <  whose  person  is 
in  execution,'  is  a  release  of  the  judgment  itself.  The  law  will 
not  permit  a  man  to  proceed  at  the  same  time  against  the 
person  and  estate  of  his  debtor ;  and  when  the  creditor  has 
elected  to  take  the  person,  it  presumes  satisfaction  if  the  person 
be  voluntarily  released.  The  release  of  the  judgment  is,  there- 
fore, the  legal  consequence  of  the  voluntary  release  of  the 
person  by  the  creditor." 

In  the  case  of  Wendrum  v.  Parker,  2  Lei£^h,  361,  it  is  said 
by  Carr,  J.,  that  the  "  levy  of  a  ca.  so.  and  tiie  release  of  the 
debtor  firom  execution  by  the  plaintiff  or  his  agent,  is  an  ex- 
tinguishment of  the  debt,  I  have  considered  as  well  settied  as 
any  point  can  be  by  an  unbroken  series  of  decisions."    And  in 
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the  case  of  Noyes  v.  Cooper,  5  Leigh,  186,  Brockenbiongh, 
X,  Baya,  "  It  has  been  undoubtedly  established  by  a  series  of 
decisions,  that  where  a  defendant  in  execution  has  been  dis^ 
charged  from  impriisonment  by  direction  or  wiih  the  consent  of 
the  plaintiff^  no  action  will  ever  again  lie  on  the  judgment, 
nor  can  any  new  execution  issue  on  tiiat  judgment,  even  tiiough 
the  defendant  was  discharged  on  an  express  understanding  that 
he  should  be  liable  again  to  be  taken  in  execution  on  his  failure 
to  comply  with  the  terms  on  which  the  discharge  took  place." 

Upon  a  coUation  of  the  authorities  applicable  to  the  acts  and 
proceedings  of  the  parties  to  this  contioyersy  at  the  time,  and 
Bubsequentiy  to  the  judgment  in  favor  of  the  appellants  against 
the  appellee,  we  are  led  to  the  following  conclusions,  viz. :  that 
by  suing  out  a  capias  ad  satisfaciendum  upon  their  judgment, 
and  by  taking  into  actual  custody  the  body  of  the  appellee 
under  this  process,  the  appellants  had  obtained  that  complete 
and  highest  satisfaction  of  their  demand,  of  which  they  could 
be  deprived  only  by  the  act  of  Ood,  by  operation  of  law,  or  b^ 
their  own  voluntary  acknowledgment,  or  by  a  release  of  their 
debtor;  that  by  entering  into  the  arrangement  stated  in  the  bill, 
and  by  discharging  tiie  appellee  from  custody,  the  appellants 
have,  in  all  legal  intendment,  admitted  satisfaction  of  their 
demand,  released  the  appellee  from  all  liability  therefor,  and 
destroyed  every  elSect  of  their  judgment  as  the  foundation 
of  legal  rights.  Such  being  our  condusions  upon  this  branch 
of  the  case,  and  the  same  conclusions  being  impUed  in  the 
application  of  the  appellants  for  equitable  interposition,  the 
inquiry  here  presents  itself,  whether  a  court  of  equity  can  be 
called  upon  to  abrogate  or  impair  or  in  any  manner  or  degree, 
to  interfere  with  dear,  ascertained,  and  perfect  legal  rights  ?  The 
simple  statement  of  such  an  inquiry  su^^ests  ttus  ready  and 
only  correct  reply : 

iBquity  may  be  invokcfd  to  aid  in  the  completion  of  a  just 
but  imperfect  legal  titie,  or  to  prevent  the  successful  assertion 
of  an  unconscientious  and  incomplete  legal  advantage ;  but  to 
abrogate  or  to  assail  a  perfect  and  independent  legal  right,  it 
can  have  no  pretension.  In  all  such  instances,  equity  must  fol- 
low, or  in  other  words,  be  subordinate  to  the  law.  With  the 
view  doubtiess  of  giving  color  to  tiieir  application,  the  appel- 
lants have  intimated  ffor  they  can  haraly  be  said  to  have 
charged  it  positively  and  directly)  that  the  mairiage  settlement 
of  the  appellee  was  made  in  fraud  of  his  creditors,  and  they 
have  directly  averred  that  the  refusal  of  the  appellee  affcer  the 
death  of  his  wife  to  apply  the  property  compris^  in  that  settle- 
ment, in  satisfaction  of  the  judgment  of  the  appellants,  was  at 
once  fraudulent,  and  in  direct  violation  of  the  agreement  iA 
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mmnanoe  of  which  the  appellee  was  discharged  from  custody, 
with  fespect  to  each  of  these  allegations,  however,  the  appel- 
lants axe  entirely  deficient  in  their  proofr,  and  in  the  latter,  the 
statement  does  not  accord  with  the  document,  that  is,  the  writ- 
ten agreement  between  the  parties  on  which  this  averment  is 
foun&d.  No  evidence  seems  to  have  been  adduced  upon  the 
trial  which  took  place  in  pursuance  of  the  agreement,  to  im- 
peach the  fairness  of  the  marriage  contract ;  and  the  absence 
of  any  attempt  to  establish  its  tmfaimess,  together  with  the 
charge  of  the  court  to  the  jury,  would  seem  to  exclude  the  exist- 
ence, or  at  that  time  tiie  belief  of  the  existence,  of  firaud  in  the 
settlement  The  agreement  entered  into  at  the  time  of  the  ap- 
pellee's release  from  custody  contains  no  stipulation  that  he 
would  hold  himself  liable  to  another  execution  dependent  on 
the  event  that  the  issue  contemplated  by  that  agreement,  or  that 
he  would  consider  the  judgment  as  still  in  full  force  against 
him.  And  if  there  had  been  a  stipulation  of  the  kind,  we  have 
seen  that  it  could  not  have  averted  the  consequences  flov^g 
from  the  discharge  of  the  appellee  from  custody ;  but  the  only 
conditions  for  which  the  appellee  covenanted  were  that  he  would 
make  up  and  try  the  issue  proposed  and  would  abide  the  result  of 
the  trial ;  with  both  of  whidi  conditions  the  appellee  has  literally 
complied.  This  charge  of  fraud  then,  even  it  it  could  in  any 
aspect  of  this  question  have  been  available,  is  entirely  unsus- 
tamed. 

With  regard  to  the  question  raised  by  the  demurrer  as  to  the 
obligation  of  the  appellants  to  pursue  their  remedy  at  law,  under 
the  allegation  in  the  bill,  that  such  legal  remedy  had  been 
reserved  to  them  by  the  terms  of  the  agreement,  there  can  be  no 
doubt,  upon  the  supposition  that  this  remedy  remained  unim- 
paired, that  the  appellants  could  not  arbitrarily  abandon  it,  and 
seek  the  interposition  of  equity  in  a  matter  purely  legal.  The 
averment  therefore  by  the  appellants  of  the  continuation  of 
tiieir  judgment,  and  of  their  right  to  enforce  it  by  execution  in 
all  their  original  force  and  integrity,  is  whoUy  irreconcilable 
with  anv  known  head  or  principfe  of  equity  jurisdiction,  and 
their  bill  is  essentially  obnoxious  to  objection  on  that  account. 

We  are  of  the  opinion  that  the  decree  of  the  Circuit  Court, 
sustaining  the  demurrer  to  the  bill  of  the  appellants,  (the  com- 
plainants in  the  Circuit  Court,)  is  correct,  ana  ought  to  be,  as  it 
IS,  hereby  affirmed,  with  costs. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania,  and  was  argued  by  counsel    Oa 
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consideration  whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  aflirmed,  with  costs. 


Jambs  N.  Curban,  Plaintiff  in  Error,  i;.  The  Statb  of  Arkan- 
sas, The  Bank  of  the  State  of  Arkansas,  John  M.  Boss, 
Financial  Receiver,  and  David  W.  Carrol,  Bank  Attor- 
ney. 

In  1836,  the  Legislature  of  Aiiuuuas  inooiponted  a  bank  with  the  usual  bulking  pow* 
en  of  dlBooont,  deposit,  and  drcolatbn,  the  State  being  the  sole  stockholder. 

The  bank  went  into  operation,  and  issoed  bills  in  the  nsnal  form,  bat  in  November, 
1839,  suspended  specie  payments. 

Afterwards,  the  legi^tnre  passed  seyersl  acts  of  the  following  description : 

1843,  January,  continning  the  corporate  existence  of  the  bank,  and  subjecting  its 
afikirs  to  the  management  of  a  financial  receiver  and  an  attorney,  who  were  direct- 
ed to  cancel  certain  bonds  of  the  State,  held  by  the  bank,  for  money  borrowed  by 
the  State,  and  reduce  the  State's  capital  in  the  bank  by  an  equal  amount 

1643,  February,  directing  the  officers  to  transfer  to  the  State  a  certain  amount  of  spede, 
for  the  purpose  of  paymg  the  members  of  the  leeislatore. 
f  1845,  January,  reauiring  the  officers  to  receive  the  bonds  of  the  State  which  had  be«n 
I     issued  as  part  of  the  capital  of  the  bank  in  payment  for  debts  due  to  the  bank. 

1845,  January,  another  act,  takine  away  certain  specie  and  par  funds  for  the  purpose 
of  payine  members  of  tbe  legisTature,  and  placing  other  rands  to  the  oredit  or  tfas 
State,  subject  to  be  drawn  out  by  appropriation. 

Y846,  vesting  in  the  State  all  titles  to  real  estate  or  other  property  taken  by  tbe  bank 
in  payment  for  debts  due  to  it 

1849,  requiring  the  officers  to  receive,  in  payment  of  debts  due  to  the  bank,  not  only 
the  bonds  of  the  State,  which  had  been  issued  to  constitute  the  cimital  of  the  bank, 
but  those  also  which  had  been  issued  to  constitute  the  capital  of  other  banking  cor- 
porations which  were  then  insolvent 

Upon  general  principles  of  law  a  creditor  of  an  insolvent  corporation  can  pursne  its 
assets  into  the  hands  of  all  other  persons  except  bond  fide  creditors  or  purduiserBy 
and  there  is  nothing  in  the  character  of  the  parties  in  the  present  case  or  in  the  laws 
transferring  the  property,  to  make  it  an  exception  to  the  general  rule.  For  the  Sn- 
prehie  court  of  Arkansas  has  decided  that  the  State  can  bis  sued  in  this  case. 

The  bills  of  the  bank  being  payable  on  demand,  there  was  a  contract  with  the  bolder 
to  pay  them ;  and  these  laws,  which  withdrew  the  assete  of  the  bank  into  a  different 
channel,  impaired  the  obligation  of  this  contract 

Kor  does  the  reneal  or  modification  of  the  charter  of  the  bank  by  the  legislature  pre- 
rent  this  conclusion  from  being  drawn.  But  in  this  case  the  charter,  of  Uie  bank 
has  never  been  repealed. 

Besides  the  contract  between  the  bill-holder  and  the  bank,  there  was  a  contract  be- 
tween the  bill-holder  and  the  State,  which  had  placed  funds  in  the  bank  for  the  pur- 
pose of  paying  its  debts,  and  which  had  no  right  to  withdraw  those  funds  after  the 
right  of  a  creditor  to  them  had  accrued. 

The  State  had  no  right  to  pass  these  laws,  under  the  circumstances,  either  as  a  creditor 
of  the  bank  or  as  a  trustee  taking  possession  of  the  real  estate  tot  the  benefit  of  all 
the  creditors. 

The  several  laws  examined. 

The  Supreme  Court  of  the  State  held  these  laws  to  be  yalid,  and  consequently  tha 
jurisdiction  of  this  court  attadies  under  the  25th  section  of  the  judiciary  act 

This  case  was  brought  up  from  the  Supreme  CJourt  of  Ar- 
kansas, by  a  -writ  of  error  issued  under  the  25th  section  of  the 
judiciary  act. 
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It  was  argaed  by  Mr.  Lawrence  and  Mr.  Pike^  for  the  plaintiff 
in  error,  and  by  iSr.  Sebastian^  filing  a  brief  prepared  by  Mr. 
Hempstead^  for  the  defendants  in  error. 

The  argmnents  of  counsel  upon  both  sides  were  in  such  an 
unbroken  train  of  reasoning,  that  the  reporter  cannot  compress 
ihem  into  a  mere  report;  and  as,  together,  they  made  upwards 
of  sixty  pa^es  of  print,  he  cannot  publish  them  entire.  The 
reader  who  desires  to  examine  into  the  case  thoroughly,  can  con- 
sult the  opinion  of  the  Supreme  Ck>urt  of  Arkansas,  delivered  in 
November,  1851.  In  that  opinion  the  court  maintains  its  doo- 
tdnes  with  great  earnestness. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Supreme  Court  of  tiie  State  of 
Arkansas. 

The  plaintiff  in  error  filed  his  bill  in  equity  in  the  Circuit 
Court  of  that  State  for  the  county^  Pulaski,  against  the  State 
of  Arkansas,  the  StateBank  of  Arkansas,  and  the  financial  re^ 
oeiver  and  Ibe  attorney  of  the  bank ;  and  the  defendants  having 
deftiurred  thereto,  the  Circuit  Court  overruled  the  demuiters, 
and,  as  the  defendants  elected  to  rest  thereon,  the  court  made  a 
decree  in  favor  of  Hie  complainant  l?he  defendants  appealed 
to  the  Suinreme  Court,  where  the  demurrers  woe  sustained, 
and  the  bill  ordered  to  be  dismissed.  This  decree  the  plaintiff 
has  brought  here  for  reexamination,  under  Hie  25th  section  of 
the  judiciary  act 

Ajs  the  questions  to  be  determined  arise  on  a  demurrer  to  the 
bill,  the  substance  of  the  case,  therein  made  and  confessed  bv 
the  demurrer,  must  be  stated,  to  exhibit  the  grounds  on  which 
our  decision  rests. 

The  bill  shows  that  the  Bank  of  the  State  of  Arkansas  was  t 
incorporated  by  the  legislature  of  tiiat  State  in  1836,  with  thej 
usual  banking  powers  of  discount,  deposit,  and  circulation,  and 
that  the  State  in  fact  was^  and  was  designed  by  the  charter 
to  be,  its  sole  stocUudder.    That  the  capital  stock  of  the  bank 
consisted  of  $1,146,000,  raised  by  the  sale  of  bonds  of  the  State, 
together  with  certain  otiier  sums  paid  in  by  the  State  as  part 
of  the  capital  stock,  amounting  in  the  aggregate  to  the  sum  of 
0350,753,  being  in  tihe  whole  |l,496,753 ;  all  which  was  in  spe- 
cie, or  specie  funds.    That  the  bank  was  required  by  its  charter 
to  have  on  hand  at  all  times  sufficient  specie  to  pay  its  biUs  on 
demand.     That  the  plaintiff,  being  the  owner  and  bearer  of  bills 
of  this  bank,  amounting  to  upwaKls  of  $9,000,  which  the  bank  \ 
had  refused  to  pay,  instituted  suits  ana  recovered  judgments  j 
thereon  at  law,  upon  which  executions,  running  against  the  \ 
goods,  chattels,  and  lands  of  the  bank,  have  been  duly  returned 
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wholly  onsatiBfied  The  general  scope  of  the  bill,  theiefoie,  is 
j  to  obtain  thiTaid  of  a  court  of  equily  to  reach  sach  assets  of 
the  bank  as  onght  to  be  appropriated  to  satisfy  this  judgment 
debt  The  parties  in  whose  hands  it  is  alleged  these  assets  aie, 
are  the  State  of  Arkanssis  and  two  other  defendants,  who  are 
alleged  to  have  charge  of  certain  effects  of  the  bank,  in  behalf, 
and  under  the  authority  of  the  State, 

To  make  a  case  against  these  parties,  and  show  that  they 
hold  property,  which  in  equity  belongET  to  its  creditors,  and 
ought  to  be  appropriated  to  pay  their  debts,  the  bill  states,  that 
the  bank  having  gone  into  operation,  and  issued  bills  to  a  large 
amount,  which  were  then  in  circulation,  gave  pubUc  notice,  on 
the  7th  day  of  November,  1839,  that  the  payment  o(  specie  was 
definitely  and  finally  suspended ;  and  thenceforward,  with  some 

I  comparatively  trifling  exceptions,  has  ipefused  to  redeem  any  of 

4ts  bills. 

I     That  in  January,  1843,  the  bank  still  continuing  insolvent| 

(an  act  was  passed  by  the  legislature  to  liquidate  and  settie  its 
affairs.  That  the  assets  of  the  bank  then  amounted  to  $1,832,120, 
of  which  the  sum  of  $1,000,000,  was  good  and  collectible ;  and 

I  that  it  had  then  on  hand  the  sum  of  $90,301  in  specie.  This 
act  expressly  continued  the  corporate  existence  of  the  bank;  its 
afiairs  were  subjected  to  the  management  of  a  financial  receiver 
and  an  attorney,  who  were  to  apply  the  moneys  collected  by 
them  to  redeem  the  outstanding  circulation  of  the  bank ;  but,  at 
the  same  time,  bonds  of  the  State,  held  by  the  bank,  for  money 
borrowed  by  the  State,  amounting  to  at  least  $200,000,  were 
required  by  this  act  to  be  given  up  and  canceUed,  and  tiieir 
amount  to  be  credited  to  the  bank  against  a  part  of  the  capital 
stock  put  in  by  the  State.  The  bill  further  shows,  that  by  an* 
4)ther  act  passed  at  the' same  February  session,  in  1843,  the  ofli- 
oers  of  the  bank  were  required  to  transfer  to  the  State  the  sum 
of  $15,000  in  specie,  which  was  appropriated  by  the  act  to  pay 
the  members  of  that  legblature.  Tliat  on  the  4th  day  of  Janu- 
ary, 1845,  another  act  was  passed,  authorizing^  the  o£Eicers  of  the 
bank  to  compromise  its  debts  receivable,  and  take  specific  pro- 
perjy  in  paymint,  and  requiring  those  officers  to  receive  in  pay- 
ment jthe  bonds  of.  the  State,  issued  to  raise  capital  stock  for 
the  bank,  notwithstanding  the  bills  of  the  bank  might  not  have 
been  taken  up.,    '  « 

That  on  the  iQtl^'day  of  January,  1845,  another  act  was  passed, 
depriving  the  bank  qf  all  its  specie  and  par  funds,  and  appropri- 
ating the  specle^ifir^  to  pay  the  members  of  that  legislature,  and 
declaring  that  certain  funds  which  had  been  placed  in  the  bank, 
and  made-byiihe  charter  to  form  a  part  of  ite  capital  stod^, 
\  should  be  deemed  to  be  deposited  there  to  the  credit  of  the  State, 
subject  to  be  drawn  out  by  appropriations. 
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That  by  another  act,  passed  on  the  23d  day  of  Decemberi  \ 
1846,  the  titie  to  all  real  estate  and  property  of  every  kind,  pur-  \ 
chased  by  said  bank,  or  taken  in  payment  of  debts  due  to  it, 
was  declared  to  be  vested  in  the  State,  and  titles  to  property 
received  on  account  of  debts  due  to  the  bank  were  required  to 
be  thereafter  taken  in  the  name  of  the  State ;  and  the  bill  avers, 
that  many  different  parcels  of  land  specifically  mentioned  and 
described,  have  been  conveyed  to  the  State,  under  this  law,  by 
debtors  of  the  bank,  in  satisfaction  of  their  indebtedness. 

The  bill  further  states,  that,  by  another  act,  passed  on  the  9th 
day  of  January,  1849,  the  officers  of  the  bank  were  required  to 
receive  in  payment  of  its  debts,  bonds  of  the  State,  issued  to 
raise  cs^ital  for  the  Real  Estate  Bank  of  Arkansas,  and  other 
banking  corporations  theretofore  chartered  by  the  General  Assem- 
bly, and  then  insolvent;  which  last*mentioned  bonds  amounted 
to  at  least  $2,000,000. 

The  bill  prays,  among  other  things,  for' satisfaction  of  the 
plaintiff's  judgment  debt  out  of  the  assets  of  the  bank  thus 
shown  to  have  come  into  the  custody,  or  to  stand  in  the  name, 
or  to  have  ^one  to  the  use  of  the  State  by  force  of  the  laws 
above-mentioned ;  and  the  jurisdiction  of  this  court,  under  this 
writ  of  error,  is  invoked,  upon  the  ground  that  these  laws,  or 
some  of  them,  impair  the  obligation  of  a  contract,  and  that  the 
highest  court  of  the  State  has  held  them  vcdid,  and  by  reasoa 
of  such  decision,  dismissed  the  complainant's  bilL 

It  follows,  that  ther&  are  three  questions  for  our  consideration. 

1.  What  would  have  been  the  rights  of  the  complainant  un- 
der the  contracts  shown  by  his  bill,  if  uncontrolled  by  the  parti- 
cular laws  of  which  he  complains  ? 

2.  Do  those  laws,  or  either  of  them,  impair  the  obligation  of 
any  contract  with  the  complainant? 

3.  Does  it  appear,  by  the  record,  that  the  Supreme  Court  of 
Arkansas  held  these  laws  to  be  vcdid,  and  by  reason  thereof 
made  d  final  decree  against  the  complainant. 

^  The  first  of  these  questions  may  be  answered  without  much 
difficulty.  The  plaintiff  is  a  cremtor  of  .an  insolvent  banking 
corporation.  The  assets  of  such  a  corporation^^liMi^Al^  for 
the  payment  of  its  debts.  If  they  are  helj]fD^^|/<^|f]|^3||on 
itself,  and  so  invested  as  to  be  sulnect  to  ' 
be  levied  on  by  such  process.  If  they 
among  stockholders,  or  gone  into  the  ham 
fide  creditors  or  purchasers,  leaving  deb] 
unpaid,  such  holoers  take  the  property  cl^ 
in  favor  of  creditors,  which  a  court  oi  eqi  ^^ 

compel  the  application  of  the  property  to  Ih^aflMigfifBtion  of 
their  debts. 
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This  has  been  often  decided,  and  rests  upon  plain  principles. 
In  2  Story's  Eq.  Jar.  §  1252,  it  is  said,  '*  Perhaps,  to  this  same 
head  of  implied  trusts  npon  presumed  intention,  (although  it 
might  equally  well  be  deemed  to  fall  under  the  head  of  implied 
trusts  by  operation  of' law,)  we  may  refer  that  class  of  cases 
where  the  stock  and  other  property  of  private  corporations  is 
deemed  a  trust  fund  for  the  payment  of  the  debts  of  the  corpo- 
ration ;  BO  that  the  creditors  have  a  lien,  or  rig^t  of  priori^  of 
payment  on  it,  in  preference  to  any  of  the  stockholders  of  the 
corporation.  Thus,  for  example :  **  The  capital  stock  of  an  in-  ( 
corporated  bank  is  deemed  a  trust  fund  for  all  the  debts  of  the  j 
corporation :  and  no  stockholder  can  entitle  himself  to  any  divi- 
dend or  share  of  such  capital  stock,  until  all  the  debts  are  paid, 
and  if  the  capital  stock  should  be  divided,  leaving  any  aebts 
unpaid,  every  stockholder,  receiving  his  share  of  the  capital 
stock,  would,  in  equity,  be  held  liable  pro  ratd  to  contribute  to 
the  discharge  of  such  debts  out  of  the  fund  in  his  own  hands." 
In  conform^  with  this  is  the  doctrine  held  by  this  court  in 
Mumma  v.  Tiie  Potomac  Company,  8  Peters,  28i. 

The  cases  of  Wood  v.  Dummer,  3  Mason,  308 ;  Wright  «. 
Petrie,  1  Smedes  &  Marsh.  319 ;  Nevitt  v.  Bank  of  Port  Gib- 
son, 6  Id.  513 ;  Hightower  v.  Thornton  et  aL  8  Geoigia  R.  493 ; 
Nathan  v.  Whitlock,  3  Edwards,  C.  R.  215,  affirmed  by  the 
chancellor,  (9  Paig^e,  152,)  contain  elaborate  examinations  of 
this  doctrine,  and  it  has  been  affirmed  and  applied  in  many 
other  cases. 

So  far,  therefore,  as  the  property  of  this  bank  has  become 
vested  in  the  State  or  gone  to  itis  use,  it  is  so  vested  and  used, 
charged  with  a  trust  in  favor  of  this  complainant,  as  an  unpaid 
creditor,  unless  there  is  something  in  the  character  of  the  par- 
ties, or  the  consideration  upon  which,  or  the  operation  of  the 
laws  by  force  of  which,  it  has  been  transferred,  taking  the  case 
out  of  the  principles  above  laid  down. 

And,  first,  as  to  the  character  of  the  parties.    By  the  charter  of 
this  bank,  the~1St5fe  oF  Arkansas  "Fecame  its  sole  stockholder. 
But  the  bank  was  a  distinct  trading  corporation,  having  a  com- 
plete separate  existence,  enabled  to  enter  into  valid  contracts 
binding  itself  alone,  and  having  a  specific  capital  stock,  pro- 
vided, and  held  out  to  the  public  as  the  means  to  pay  its  debts* 
I  The  obligations  of  ite  contracts,  the  funds  provided  for  tiieir 
:  performance,  and  the  equitable  rights  of  its  creditors  were  in 
I  no  way  affected  by  the  fact,  that  a  sovereign  state  paid  in  its 
^  capital,  and  consequently  became  entitled  to  its  profits.     When 
paid  in  and  vested  in  the  corporation,  the  capital  stock  be- 
came chargeable  at  once  with  the  trusts,  and  subject  to  the 
uses  declared  and  fixed  by  the  charter,  to  the  same  fextent,  and 
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for  the  same  reasons,  as  it  would  have  been  if  contributed  by 
private  persons. 

That  a  State,  by  becoming  interested  with  others  in  a  bank- 
ing corporation,  or  by  owning  all  the  capital  stock,  does  not 
impart  to  that  corporation  any  of  its  privileges  or  prerogatives, 
that  it  lays  down  its  sovereignty,  so  far  as  respects  the  transac- 
tions of  the  corporation,  and  exercises  no  power  or  privilege  in 
respect  to  those  transactions  not  derived  from  the  charter,  has 
been  repeatedly  affirmed  by  this  court,  in  the  Bank  of  the 
United  States  v.  The  Planters  Bank,  9  Wheat  904;  Bank  of 
Kentucky  v.  Wistar  et  aL  3  Pet  431 ;  Briscoe  v.  The  Bank  of 
Kentuckvy  11  Id.  324;  Darrington  et  al.  v.  The  Bank  of  Ala- 
bama, 13  How.  12.  And  our  opinion  is,  that  the  fact  that  the 
capital  stock  of  this  corporation  came  from  the  State  which 
was  solely  int^^ested  in  the  profits  of  the  business,  does  not 
affect  the  complainant's  right,  as  a  creditor,  to  be  paid  out  of  its 
property ;  a  right  which,  as  we  have  seen,  follows  the  fund  into 
the  hands  of  every  person,  save  a  bond  fide  creditor  or  pur^ 
chaser,  and  which  a  court  of  equity  is  bound  to  enforce  by  its 
decree  against  any  party  except  such  a  creditor  or  purchaser 
capable  by  law  of  being  brought  within  its  jurisdiction. 

That  the  State  of  Arkansas  is  capable  of  being  thus  sued, 
has  been  decided,  after  a  careful  examination,  by  the  Supreme 
Court  of  that  State,  in  this  suit;  and  as  this  is  purely  a  ques- 
tion of  local  law,  depending  on  the  constitution  and  statutes  of 
the  State,  we  follow  that  decision,  and  hold,  in  conformity  there- 
witii,  that  by  its  own  consent  the  State  has  become  liable  to  a| 
decree  in  favor  of  the  complainant  in  this  suit,  if  the  complain- 
ant has  valid  grounds  entitling  him  to  the  relief  prayedl 

Whether  there  was  any  thing  in  the  consideration  or  circum- 
stances of  the  transfers  of  the  property  of  the  bank  to  the  State, 
or  to  its  use,  which  relieved  that  property  from  the  trust  in  favor 
of  creditors,  may  best  be  examine  under  the  next  question, 
which  is,  do  the  laws,  by  force  of  which  these  transfers  were 
made,  impair  the  obligation  of  any  contract  with  the  complain- 
ant 

This  question  can  be  answered  only  by  ascertaining  what 
contracts  existed,  and  what  obligations  were  attached  to  them, 
and  then  by  examining  the  actual  operation  of  those  laws  upon 
those  contracts  and  their  obligations. 

The  plaintijflf  wbs  the  bearer  of  bills  of  the  bank,  by  each  of 
which  tne  bank  promised  to  pay  him,  on  demand,  a  certain  sum 
of  money.  Of  course  these  payments  were  to  be  made  out  of 
the  property  of  the  bank.  By  the  laws  of  the  State,  existing 
when  these  contracts  were  made,  their  bearer  had  the  right,  by 
legal  process,  to  compel  their  performance  by  the  levy  of  an 
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execution  on  the  goods,  chattels,  lands,  and  tenements  of  ihe 
bank,  by  gamisheeing  its  debtors,  and  by  resorting  to  a  comt  of 
equity  to  reach  equitable  assets,  or  property  conveyed  to  others 
than  creditors  and  bond  JIde  purchasers. 

Such  were  these  contracts  and  their  obligations ;  and  it  would 
seem  to  require  no  argument  to  prove  that  a  law  authorizing 
J/ilj  and  requiring  such  a  corporation  to  distribute  its  ptopeaetj 
^1  f  among  its  stockholders,  or  transfer  it  to  its  sole  stockholder, 
leaving  its  bills  unredeemed,  would  impair  the  obligation  of  the 
contracts  contained  in  those  bills.  The  cases  of  Bronson  v. 
Kinzie  et  al.  1  How.  311 ;  and  McCracken  v.  Hayward,  2  Id. 
608,  which  will  be  more  particularly  adverted  to  hereafter,  leave 
no  doubt  on  that  point.  Indeed  it  has  not  been  attempted  to 
maintain,  that  such  a  law,  operating  on  the  property  of  a  mean 
privato  corporation,  whose  charter  the  legislature  could  not  r^ 
peal,  would  be  valid.  But  it  is  argued  tiiat  this  is  a  different 
case.  That  the  lerislature  has  power  to  destroy  thb  corpofa- 
tion  and  thereupon  its  contracts  are  no  longer  in  existence,  and 
cannot  be  enforced  against  the  property  of  the  corpcnratuMi, 
which,  upon  the  repeal  of  its  charter,  reverts  to  the  granton  of 
its  lands  and  escheats,  so  far  as  it  is  personalty,  to  the  State, 
and  that,  if  it  be  in  the  power  of  the  State  thus  to  destroy  the 
remedies  of  creditors,  hy  repealing  tiie  charter,  their  righte  must 
be  considered  to  be  entirelv  subject  to  the  will  of  the  Stete,  and 
no  law  can  impair  the  obligation  of  their  contracts,  because 
subjection  to  any  law  which  may  be  passed  bdongs  to  the  veiy 
existence  of  sudi  contracts.  Ohr,  to  express  the  same  ideas  in\  • 
different  words,  that  the  State  created  and  can  destroy  the  cor- 1 
poration  and  all  its  contracts,  and,  as  it  can  thus  destroy  them  I  ^ 
by  repealing  the  charter,  it  can  m^fy,  obstruct,  and  abridge  the  | 
rights  of  creditors  and  the  obligations  of  their  contracts,  with- 
out repealing  the  charter. 

Neither  these  premises,  nor  tiie  conclusion  deduced  from  them, 
^n  be  admitted. 
^^^This  banking  corporation,  having  no  other  stockholder  than 
the  Stete,  it  is  not  doubted  that  the  Stete  might  repeal  ite  char* 
ter;  but  that  the  effect  of  such  a  repeal  would  be  entirely  to 
destroy  the  executory  contracte  of  the  corporation,  and  to  with- 
draw ite  proper^  firom  the  just  claims  of  ite  creditors,  cannot 
be  admitted.  If  such  were  the  effect  of  a  repeal  of  an  act  in- 
corporating a  bank  containing  no  express  power  of  repeal,  it 
might  be  difficult  to  encounter  the  objection,  that  the  repealing 
law  was  invalid,  as  conflicting  with  ihe  Constitution  of  ihe 
United  Stetes.  This  argument  was  pressed  on  this  court,  in 
the  case  of  Mumma  v.  The  Potomac  Company,  (8  Pet)  and  it 
was  met  by  the  following  explicit  language : 
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<<  We  axe  of  opinion,  that  the  dissolution  of  the  corporation, 
under  the  acts  of  Virginia  and  Maryland,  cannot  in  any  just 
sense  be  considered,  within  the  daose  of  the  Constitation  of  the 
United  States  on  this  subject,  an  impairing  of  the  obligation  of 
the  contracts  of  the  company  by  those  States,  any  more  than  j 
the  death  of  a  private  person  can  be  said  to  impair  the  obliga- 
tion of  his  contracts.  The  obligation  of  those  contracts  sur- 
vives ;  and  the  creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  corp<Mration,  which  has  not  passed  into 
ttie  hands  of  l^nd  fide  purchasers,  but  is  still  held  in.  trust  for 
the  company,  or  for  the  stockholders  thereof,  at  the  time  of  its 
dissolution,  in  any  mode  permitted  by  the  locked  laws." 

Indeed,  ^  it  be  once  admitted  that  the  property  of  an  insol- 
vent trading  corporfttion^  while  under  the  management  of  its 
officers,  is  a  trust  fiond  in  tbeir  hands  for  the  benefit  of  credit- 
ore,  it  follows,  that  a  court  of  equity,  which  never  allows  a 
inist  to  fail  for  want  of  a  trustee,  wcmld  see  to  the  execution 
of  that  trust,  although  by  the  dissolution  of  the  corporation,  the 
legal  title  to  its  property  had  been  changed.  Mumma  v.  The 
Potomac  Company,  8  Pet  281 ;  Wright  v.  Petrie,  1  S.  &.  M. 
Ch.  R.  319 ;  Nevitt  v.  The  Bank  of  Port  Gibson,  6  S.  &  M.  513 ; 
1  Ed.  Ch.  IL ;  a  C.  9  Paige ;  Read  v.  Frankfort  Bank,  23 
Maine  B.  318.  And^  in  this  point  of  view,  the  decision  of  this 
court,  in  Lennox  et  aL  v.  Roberts,  (2  Wheat  373,)  is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons  to  whom,  at  the 
expiration  of  the  charter  of  the  Bank  of  the  United  States,  its 
effects  were  conveyed  oy  deed,  in  trust  for  creditors  and  stock- 
holders. Among  these  effects  were  certain  promissory  notes 
indorsed  by  the  defendant,  which  the  bill  prayed  he  might  be 
ocHupelled  to  pay.  The  complainants  had  not  the  leg^  title 
transferred  to  them  by  indorsement  upon  the  notes.  TUs  court 
held  that  the  suit  was  maintainable.  And  this  decision  necessa- 
rily involves  two  points.  First  That  the  expiration  of  the  char- 
ter had  not  released  the  indorser.  Second.  That  a  court  of 
equity  would  lend  its  aid  to  trustees  for  creditors  of  the  bank, 
to  enforce  pavment  of  the  notes.  We  do  not  think  that  the 
omission  of  the  bank  to  appoint  a  trustee,  would  vary  the  sub- 
stantial rights  of  creditors  m  a  court  of  equity. 

Whatever  technical  difficulties  exist  in  mamtaining  an  action 
at  law  by  or  against  a  corporation  nfies  its  charter  Iuls  been  re- 
pealed, in  the  apprehension  of  a  court  of  equity,  there  is  no 
difficulty  in  a  creditor  following  the  property  of  the  corporation 
into  the  hands  of  any  one  not  a  band  fide  creditor  or  purchaser, 
and  asserting  his  lien  thereon,  and  obtaining  satisfaction  of  his 
just  debt  out  of  that  fund  specifically  set  apart  for  its  payment 
when  the  debt  was  oontractedy  and  charged  with  a  trust  for  all 
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the  creditors  when  in  the  hands  of  the  corporation ;  which  trust  \ 
the  repeal  of  the  charter  does  not  destroy.  ChanceUor  Kent,  ; 
in  2  Com.  307,  n.,  says,  *'  The  rale  of  the  common  law  has  in 
fact  become  obsolete.  It  has  never  been  applied  to  insolvent 
or  dissolved  moneyed  corporations  in  England.  The  sound  doo* 
trine  now  is,  as  shown  bv  statutes  and  judicial  decisions,  that 
the  capital  and  debts  of  banking  and  other  moneyed  corpora- 
tions, constitute  a  trust  fund  and  pledge  for  the  pavment  of  cre- 
ditors and  stockholders,  and  a  court  of  equity  will  lay  hold  of 
the  fund,  and  see  that  it  be  duly  collected  and  applied.  Thfe 
case  of  Hightower  v.  Thornton,  8  Georgia  R.  491,  and  other 
cases  before  referred  to  in  this  opinion,  are  in  conformity  wiHi 
this  doctrine ;  and,  in  our  judgment,  a  law  distributing  the  pro- 
pertv  of  an  insolvent  trading  or  banJung  corporation  among  its 
stockholders,  or  giving  it  to  strangers,  or  seizmg  it  to  the  use  of 
the  State,  would  as  clearly  impair  the  obligation  of  its  contracts 
as  a  law  giving  to  the  heirs  the  effects  of  a  deceased  natural 
person,  to  the  exclusion  of  his  creditors,  would  impair  the  obli- 
gation of  his  contracts. 

But  if  it  could  be  maintained,  that  the  repeal  of  the  charter 
of  this  corporation  would  be  operative  to  destroy  the  obligation 
of  its  contracts,  it  would  not  follow  that  any  thing  short  of  i^ 
repeal  could  have  that  effect.  The  onl^  ground  upon  which 
such  a  power  could  be  claimed  is,  that  masmueh  as  the  power 
of  repeal  exists  when  the  contract  is  made,  and  inasmuch  as  the 
necessary  effect  of  a  repeal  is  to  put  aq  end  to  the  obligation 
of  the  conlracts  of  the  corporation,  all  its  contracts  are  made 
subject  to  this  contingency,  and  witii  an  inherent  liability  to  be 
thus  destroyed.  We  have  already  said,  that  it  is  not  the  neces- 
sary effect  of  a  repeal  of  the  charter  to  destroy  the  obligations 
of  contracts ;  but  if  it  were,  and  they  were  entered  into  subject 
to  this  liability,  upon  what  ground  could  it  be  maintained,  that , 
pnerely  suspending  certain  powers  of  the  corporation,  its  exist-  < 
ence  being  preserved,  can  be  followed  by  any  such  consequence  ?  •' 
Surely  it  is  not  the  necessary  effect  of  a  prohibition  to  taransact 
new  business,  to  destroy  contracts  already  made ;  and  if  not, 
how  can  the  right  and  power  to  destroy  them  be  considered  to 
prow  out  of  a  power  to  make  such  a  prohibition  ?  or  how  can 
it  be  fairly  assumed,  because  the  creditor  knew  when  he  received 
the  contract  of  the  bank  that  the  legidlature  could  at  any  time 
deprive  it  of  power  to  enter  into  new  engagements,  and  there- 
fore must  be  taken  to  have  assented  to  the  exercise  of  that 
power  at  the  discretion  of  the  legislature,  that  he  must  also  be 
considered  as  assenting  to  the  exercise  of  a  totally  different 
power,  viz.  the  power  to  destroy  contracts  already  made  ?  Lie- 
gifllative  powers*  over  contracts  lawfully  existing  when  the  con- 
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Izacts  are  fonned,  affect  the  nature  and  enter  into  the  obliga- 
tiona  of  those  contaracts.  Bat  such  powers  can  be  exerted  only 
in  the  particular  cases  in  reference  to  which  they  have  been  re- 
served ;  and  they  are  inoperative  in  all  other  cases.  And^  until 
such  a  case  arises,  the  obligation  of  such  a  contract  can  no 
more  be  impaired  than  if  it  were  under  no  circumstances  sub- 

iiect  to  legislative  control  The  assumption  that,  because  the 
egislatore  may  destroy  a  contract  by  repealing  the  charter  of 
the  corporation  which  made  it,  therefore  such  a  contract  may 
be  impaired,  or  altered,  or  destroyed,  in  any  manner  the  legis- 
lature may  think  fit,  without  repealing  the  charter,  is  wholly 
inadmissible. 

Now  the  charter  of  this  bank  has  never  been  repealed.  On 
the  contrary  the  28th  section  of  the  act  of  the  31st  day  of  Janu- 
ary, 1843,  expressly  provided,  ^  That  nothing  in  this  act  shall 
be  so  construed  as  to  impair  or  destroy  the  corporate  existence 
of  the  said  Bank  of  the  State  oi  Arkansas,  but  the  charter  of 
the  said  institution  is  only  intended  to  be  so  limited  and  modi- 
fied as  that  said  bank  shall  collect  in  and  pay  off  her  debts,  ab- 
stain firom  discounting  notes,  or  loaning  money,  and  liquidate 
and  dose  up  her  business  as  is  hereinafter  provided."  Subse- 
quent laws  have  still  further  limited  and  modified  the  corporate 
powers,  but  the  corporate  existence  has  not  been  touched,  and 
the  corporation  is  made  a  party  to  this  suit,  and  appears  on  the 
record. 

We  do  not  consider,  therefcMre^  that  the  power  of  the  State  to 
repeal  this  charter  enables  the  State  to  pass  a  law  impairing  the 
obligation  of  its  contracts. 

We  have  thus  far  considered  only  the  contracts  between  the 
complainant  and  the  bank,  arising  out  of  the  bills  of  the  baiJc 
held  hj  him,  and  some  of  the  obligations  of  those  contracts. 
But  tins  is  not  the  only  contract  vidth  the  complainant.  It  is 
true  that,  as  the  State  was  the  sole  stockholder  in  this  bank,  the 
charter  cannot  be  deemed  to  be  such  a  contract  between  the 
State  and  the  corporation  as  is  protected  by  the  Constitution 
of  the  United  States.  But  it  is  a  very  different  question 
whether  that  charter  does  not  contain  provisions,  which,  when 
acted  upon  by  the  State  emd  by  third  persons^  constitute  in  law^ 
a  blinding  contract  with  them,  the  obligation  of  which  cannoi 
be  impaired. 

If  a  person  deposit  his  property  in  the  hands  of  an  agent,  he 
may  revoke  the  agency  and  withdraw  his  property  at  his  plea- 
sure. But  if  he  should  request  third  persons  to  accept  the 
agents  biUs,  informing  them,  at  the  same  time,  that  he  had 
placed  property  in  the  hands  of  that  agent  to  m^  the  bills  at 
their  maturity,  and  upon  the  faith  of  such  assurance  the  agenda 
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bills  aie  accepted,  the  principal  cannot,  by  revoking  the  agency, 
acquire  the  right  to  wit}idraw  his  property  from  tiie  hands  of 
the  agent. 

It  is  no  longer  exclnsively  his.  They  who,  on  the  faith  of  its 
deposit,  have  changed  their  condition,  have  acquired  rights  in  it. 
The  matter  no  longer  rests  in  a  mere  delegation  of  a  revocable 
aathoritv  to  an  agent,  bat  a  contract  has  arisen  between  the 
principal  and  the  third  persons  from  the  representation  made, 
and  the  acts  done  on  the  faith  of  it,  and  the  property  cannot  be 
withdrawn  without  impairing  the  obligation  of  that  contract. 

Now  the  charter  of  this  bank  provides,  (§  1,)  that  it  shall 
have  a  capital  stock  of  one  million  of  dollars,  to  be  raised  by 
the  sale  of  the  bonds  of  the  State,  and  also,  (§  13,)  that  certain 
other  funds,  which  are  specifically  described,  shall  be  deposited 
therein  bv  the  State,  and  constitute  a  part  of  the  capited  of  the 
bank,  and  the  bill  avers  that  the  bonds  of  the  State,  amounting 
to  one  million  of  dollars,  and  also  other  bonds  of  the  State 
amounting  to  one  hundred  and  forty-six  thousand  dollars,  au- 
thorized by  a  subsequent  act  of  the  Assembly,  were  sold,  and 
their  proceeds,  together  with  the  other  funds  mentioned,  were 
paid  into  the  bank  to  constitute  its  capital  stock. 

The  bank  received  this  money  from  the  State  as  the  fund  to 
,meet  its  engagements  with  third  persons  which  the  State,  by  the 
charter,  expressly  authorized  it  to  make  for  the  profit  of  the  State. 
I  Having  thus  set  apart  this  fund  in  the  hands  of  the  bank,  and 
invited  the  public  to  give  credit  to  it,  under  an  assurance  that  it 
had  been  placed  there  for  the  purpose  of  paying  the  liabilities 
of  the  bank,  whenever  such  credit  was  given,  a  contract  between' 
the  State  and  the  creditor  not  to  with^aw  that  fund,  to  his  in- 
jury, at  once  arose.  That  the  charter,  followed  by  the  deposit 
of  the  capital  stock,  amounted  to  an  assurance,  held  out  to  the 
public  bv  the  State,  that  any  one  who  should  trust  the  bank 
might  rely  on  that  capital  for  payment,  we  cannot  doubt  And 
when  a  third  person  acted  on  this  assurance,  and  parted  with  his 
property  on  the  faith  of  it,  the  transaction  had  all  the  elements 
of  a  binding  contract,  and  the  State  could  not  withdraw  the 
fund,  or  any  part  of  it,  without  impairing  its  obligation. 

We  proceed,  therefore,  to  examine  the  laws  complained  of,  to 
ascertam  what  is  their  operation  upon  the  obligations  of*  the 
several  coniaracts  with  the  State  and  with  the  bank,  which  are 
above  declared  to  exist.  The  learned  counsel  for  the  State  of 
Arkansas  has,  with  great  ability,  presented  a  view  of  these  laws 
which  requires  consideration.  It  is  this.  That  so  far  as  these 
laws  withdraw  specie  and  funds  from  the  bank,  and  appropriate 
them  to  the  uses  of  the  State,  the  State  acted  in  the  character  of 
a  creditor,  taking  a  preference  over  other  creditors,  and  paying 
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itself  a  debt;  and  that  the  other  lai97B,  by  force  of  which  all  the 
jreal  property  of  the  bank  was  vested  in  the  State,  are  not  to  be 
deemed  to  have  been  passed  in  denial  of  the  rights  of  creditors, 
bnt  only  the  better  to  protect  and  give  effect  to  those  rights ; 
that  the  trost  in  favor  of  creditors  still  subsists,  to  be  worked 
out  in  such  manner  as  the  State  shall  deem  proper. 

To  maintain  the  first  proposition,  it  must  appear  that  the 
State  stood  in  such  a  relation  to  this  bank  and  its  creditors  at 
the  time  these  laws  were  passed ;  that  it  was  a  creditor,  and 
could  provide  by  law  for  the  payment  of  its  debt  in  preference 
to  other  creditors ;  and  secondly,  that  these  laws  do  not  with- 
draw  and  apply  to  the  use  of  the  State  any  greater  sum  than 
the  amount  of  such  debt. 

In  our  judgment,  the  State  cannot  be  considered  to  have 
occupied  this  position.  It  had  placed  its  bonds  in  the  posses- 
sion of  the  bank,  with  authorily  to  sell  them  and  hold  their 
proceeds  as  capital  It  had  also  paid  over  to  the  beink  certain 
other  funds,  with  an  express  declaration,  contained  in  the  thir- 
teenth section  of  the  charter,  that  these  also  were  to  be  part  of 
its  capital,  and  were  to*  have  credited  to  them  their  proportion 
of  dividend  of  the  profits  of  the  business.  All  these  moneys 
were  thus  set  apart,  in  the  hands  of  the  bank,  as  a  fund,  upon 
the  credit  of  which  it  was  to  issue  bills,  and  which  was  to  be 
liable  to  answer  the  eng^tgements  of  the  bank  contracted  to  its 
creditors,  in  the  course  of  the  business  which  it  was  authorized 
to  transact  for  the  profit  of  the  State.  Such  is  the  necessary 
effect  of  the  express  declaration  in  the  charter,  that  these  funds 
constitute  the  capital  of  the  bank. 

When  this  bank  became  insolvent,  and  all  its  assets  were  in- 
sufficient to  perform  its  engagements,  it  is  manifest  that  eveiy 
part  of  these  assets  stood  bound  by  the  contracts  which  had  i 
been  made  with  the  bank  upon  the  faith  of  the  funds  thus  set 
apart  by  the  charter;  and  it  is  equally  clear,  that  the  bank  no  ' 
longer  had  in  its  possession  any  capital  stock  belonging  to  the 
State.  Whatever  losses  a  bank  sustains,  are  losses  of  the  i 
capital  paid  in  by  its  stockholders ;  that  is  the  only  fund  it  has 
to  lose.  When  it  has  become  insolvent,  it  has  lost  all  that 
fiind,  and  has  nothing  belonging  to  its  stockholders.  In  some 
sense  a  bank  may  be  said  to  be  indebted  to  its  stockholders  for 
the  capital  they  have  paid  in.  With  the  leave  of  the  State, 
they  have  a  right  to  withdraw  it,  after  all  debts  are  paid,  and, 
if  the  State  is  itself  the  sole  stockholder,  it  may  withdraw  its 
capital  while  any  of  it  shall  remain.  But,  firom  the  very  nature 
of  things,  it  cannot  withdraw  capital  from  an  insolvent  bank, 
because  it  has  none  of  their  capital  remaining.  When  insol- 
vent, its  assets  belong  solely  to  its  creditors. 
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It  is  imneoe8flaiy,1ii«pefore,  to  decide  what  were  the  lights  and 
powers  of  the  State,  in  lespect  to  any  portion  of  these  fonds^ 
wliile  the  bank  continued  soiTent.  when  it  became  insolvent^ 
when  its  entixe  property  was  insnfficient  to  pay  its  debts,  it  no 
longer  liad  any  capital  stock  belonging  to  the  State,  and,  there* 
fore,  none  comd  be  withdrawn,  without  appiopiiating  by  law 
to  the  nse  of  tiie  State  what  by  the  charter  stood  pfedged  to 
creditors,  and  snch  a  law  impaus  the  obligations  of  the  contracts 
of  the  bank,  and  also  the  obugation  of  ihe  contract  between  the 
^tate  and  the  creditors,  arising  from  the  provisions  of  the 
charter  devoting  these  Ainds  to  the  payment  of  the  debts  of 
the  bank. 

In  addition  to  this,  it  must  be  observed  tiiat  the  averments 
of  the  bill,  whidi  are  confessed  by  the  demnxrer,  show  that  the 
whole  amount  of  tiie  funds  mentioned  in  the  thirteenth  section 
of  the  charter,  which  it  is  claimed  the  State  had  the  right  to 
withdraw,  was  $350,753 ;  and  that  the  amount  actually  witii- 
drawn  and  appropriated  to  the  use  of  the  State,  was  at  least 
$400,000.  On  an  investigation  of  the  accounts,  tiiese  averments 
might  s^ppear  to  be  erroneous ;  but  we  are  obliged  to  consider 
them  to  be  true,  as  they  are  confessed  on  the  record. 

Our  opinion  is,  that  these  laws,  which  withdraw  from  the 
bank  tiie  sum  of  $400,000,  according  to  the  averments  in  the 
bill,  cannot  be  supported  upon  the  ground  that  the  State  had 
the  right,  as  a  creditor  of  the  bank,  to  appropriate  these  funds 
to  its  own  use. 

Nor  can  we  find  sufficient  support  for  the  other  portion,  that 
the  laws  divesting  the  bank  of  its  property  and  vesting  it  in  the 
State,  do  not  impair  the  obligations  of  the  plaintiff's  contracts, 
because  they  were  not  passed  in  denial,  but  in  furtiierance  of 
the  rights  of  creditors,  and  to  afford  tiiem  a  remedy,  and  for  the 
prevention  of  further  loss. 

Passing  over  tiie  laws  which,  upon  their  face,  not  only  with* 
drew  funos  from  the  bank,  but  appropriated  those  funds  to  the 
use  of  the  State,  and  which,  therefore,  cannot  be  supposed  to 
be  in  furtherance  of  the  rights  of  creditors,  or  intended  to  pro* 
tect  them  from  loss,  or  not  to  be  in  denial  of  their  rights,  to  so 
much  the  property  of  the  bank  as  was  thus  withdrawn,  there 
are  four  acts  complained  of  by  the  bill,  which  require  examina- 
tion, with  a  view  to  see  whether  they  can  be  considered  as 
remedial  only,  and  in  that  point  of  view  consistent  with  the 
obligations  of  the  contracts  of  the  plaintiff  The  first  is  the  act 
of  January  4, 1845.  The  seventeenth  section  of  this  act  is  as 
follows :  "  That  said  financial  receivers  be  required  to  receivei 
in  whole  or  in  part  payment  of  any  debt  due  the  bank,  the 
bonds  of  the  State  which  were  sold  in  good  faith  to  put  said 
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bank  and  branches  in  operation,  notwithstanding  the  outstand- 
ing circulation  of  said  bank  and  its  branches  may  not  be  taken 
up." 

We  cannot  attribute  to  this  provision  of  law  any  other 
meaning  or  effect  than  what  is  plainly  apparent  on  its  face.^ 
It  authorizes  and  requires  the  assets  of  the  bank  to  be  appro-/ 
priated  to  pay  debts  of  the  State ;  and  we  cannot  conceive  howl 
this  can  be  reconciled  with  the  rights  of  creditors  to  those  assets, 
or  how  it  can  consist'with  the  execution  of  a  trust  in  their  favor, 
or  how  it  differs  from  the  other  laws  appropriating  the  property 
of  this  insolvent  bank  to  the  use  and  benent  of  the  State. 

The  circumstances  that  these  bonds  were  sold  by  the  State,  | 
through  the  agency  of  the  bank,  to  obtain  funds  to  constitute  I 
the  capittd  of  the  bank,  d6  not  make  them  debts  of  the  bank*  I 
They  were  bonds  under  the  seal  of  the  State,  signed  by  the 
governor,  and  countersigned  by  the  treasurer,  containing  an 
acknowledgment  that  the  State  of  Arkansas  stood  indebted, 
and  a  promise  by  the  State  to  pay.     The  president  and  cashier 
of  the  bank  are  empowered  to  transfer  them  by  indorsement; 
but  no  liability,  even  of  the  conditional  character  which  arises 
firom  the  indorsement  of  negotiable  paper  by  the  law  merchant, 
is  attached  by  the  charter  to  these  indorsements,  and,  firom  the 
nature  of  the  case,  we  do  not  see  how  any  such  could  have  been 
intended.    We  do  not  deem  it  necessary  to  determine,  whether) 
under  the  fifteenth  section  of  the  charter,  the  bank  was  made 
liable  for  the  accruing  interest  on  the  bonds.    It  would  seem  > 
that  this  section  is  merely  directory  to  the  general  board,  and  I 
was  intended  to  provide  for  the  payment  of  interest  out  of  ex-  j 
pected  profits;  but  however  this  maybe,  to  suppose  that  the! 
charter  mtended  the  fund  raised  by  the  sale  of  these  bonds,  and 
which  it  held  out  to  creditors  as  capital  of  the  bank,  could,  at 
any  time,  be  appropriated  to  pay  these  bonds,  leaving  the  credit- 
ors, who  had  dealt  with  the  bank  on  the  faith  of  that  capital, 
whoUy  unpaid,  would  be  to  give  it  a  construction  not  supportea 
by  anv  provision  which  we*have  been  able  to  discover  in  it,  and 
directly  in  conflict  with  its  manifest  purpose  and  meaning.    For 
in  no  fair  sense  can  the  bank  be  considered  to  have  had  the 
proceeds  of  these  bonds  as  so  much  capital,  if  it.  was  liable,  at 
the  pleasure  of  the  State,  to  be  swept  away  at  any  moment  to 
pay  the  debts  which  the  State  had  contracted  to  borrow  it.    In 
such  a  condition  of  things,  these  proceeds  would  be  nothing 
more,  than  a  deposit,  payable  on  demand;  and  to  call  them 
capital,  and  allow  the  public  to  trust  to  them  as  such,  would 
involve  a  plain  contradiction. 

^  Indeed,  upon  this  construction  of  the  charter,  taken  in  connec- 
tion with  the  alleged  right  to  withdraw  at  pleasure  all  the  other 
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funds  deposited,  the  bank  had  no  proper  capital  whidi  was 
bound  by  its  contracts;  and  this  womd  render  it  extremely 
difficult  to  maintain  the  validity  of  the  charter  nnder  tiie  tenia 
section  of  tiie  first  article  of  the  Constitntion  of  the  United 
States,  prohibiting  the  States  firom  emitting  bills  of  credit,  it 
is  well  known  that  the  power  of  the  several  States  to  create 
corporations,  to  issue  biUs,  and  transact  business  for  the  sole 
benefit  of  the  State  which  appointed  the  corporate  officers,  and 
was  alone  interested  in  the  bank,  has  been  fiK>m  time  to  time 
seriously  questioned.  The  cases  of  Briscoe  v*  The  Bank  of 
Kentucky,  11  Peters,  257,  and  Darrington  et  aL  o.  The  Bank 
of  Alabama,  13  Howard,  12,  have  settled  this  question,  in  refiei^ 
ence  to  such  banks  as  were  involved  in  those  cases.  But  the 
principal  ground  on  which  such  biUs  were  distinguished  firom 
biUs  of  credit  emitted  by  tiie  State,  was,  that  they  do  not  rest 
on  the  credit  of  the  State,  but  on  the  credit  of  the  corporation 
derived  firom  its  capital  stock. 

But  if  the  charter  of  the  bank  has  not  provided  any  fund, 
effectuallv  char^able  witii  the  redemption  of  its  bills,  if  what 
is  called  its  capital  is  liable  to  be  withdrawn  at  the  pleasure  of 
the  State,  though  no  means  of  redeeming  the  bills  should  remain, 
then  the  biUs  rest  wholly  upon  the  faith  of  the  State  and  not 
upon  tiie  credit  of  the  corporation,  founded  on  its  property. 
We  do  not  perceive,  in  the  charter  of  the  State  Bank  of  Arkansas, 
an  intention  to  create  such  a  bank  and  emit  sudi  bills ;  on  the 
contrary  we  think  it  plainly  appears  to  have  been  intended  to 
^  make  a  bank  having  a  real  capital,  on  the  credit  of  which  its 
business  was  to  be  transacted ;  and  this  intention  is  necessarily 
in  conffict  with  the  existence  of  the  power  anywhere  to  appro* 
priate  the  funds  of  the  bank,  after  it  became  insolvent,  to  pay 
debts  of  the  State  contracted  to  borrow  the  money  which  con- 
stituted that  capital 

I  By  the  act  of  December  28, 1846,  the  financial  receivers  were 
I  authorized  in  certain  cases  to  pay  jud||gment  creditors  in  notes 
'  of  non-resident  debtors,  provided  such  judgment  creditors  would 
convey  to  the  State  all  lands  of  the  bai&  on  which  they  had 
levied ;  and  by  another  act,  passed  on  the  same  day,  all  convey- 
ances of  real  estate  purchased  for,  or  taken  in  payment  of,  any 
debt  due  to  the  bank,  were  required  to  be  made  to  the  State,  and 
all  such  tities  were  declared  to  be  vested  in  the  State.  The 
second  section  of  this  law  is  in  the  following  words :  ^  That 
the  governor  is  hereby  authorized  to  exchange  any  property,  so 
taken  by  the  said  bank,  for  an  equal  amount  of  the  bonds  of 
the  State  executed  for  the  benefit  of  said  institution ;  provided 
that  such  property  shall  not  be  exchanged  with  the  holders  of 
such  bonds  at  less  prices  than  were  allowed  by  tiie  bank  for  the 
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Bame,  and  that  the  governor  be  anth(»ized  to  make  titles  and 
give  aoquittanoes  for  the  same;  and  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage.'' 

J£  this  law  had  contained  only  the  first  section,  vesting  the 
real  property  of  the  bank  in  the  State,  and  providing  no  remedy 
by  which  this  complainant,  as  a  creditor  of  the  bank,  could 
reach  it,  we  think  it  would  have  impaired  the  obligation  of  his 
contracts.  True,  it  does  not  touch  the  right  of  adion  against 
the  bank ;  it  onfy  withdraws  the  real  property  from  the  reach 
of  legal  process,  and  thus  affects  the  remedy.  But  it  by  no 
means  follows,  because  a  law  affects  only  the  remedy,  that  it 
does  not  impair  the  obligation  of  the  contract.  The  obli^tion 
of  a  contract,  in  the  sense  in  which  those  words  axe  used  m  the  / 
Constitution,  is  that  duty  of  performing  it,  which  is  recognized  y^ 
and  enforced  by  the  laws.  And  if  the  law  is  so  changed  that 
the  means  of  legally  enforcing  this  duty  are  materially  impairedi 
ttue  obligation  of  the  contract  no  lon^  remains  the  same. 

This  has  been  the  doctrine  of  this  court  from  a  very  early 
period.  In  Green  v.  Biddle,  8  Wheat  1,  Mr.  Justice  Washings 
ton,  delivering  the  opinion  of  the  court,  said :  ^  It  is  no  answer 
that  the  acts  of  Kentuckv  now  in  question,  are  regulations  of 
the  remedy  and  not  of  the  right  to  the  lands.  If  uiese  acts  so 
change  the  nature  and  extent  of  existing  remedies  as  materially 
to  impair  the  rights  and  interests  of  the  owner,  they  are  just  as 
much  a  violation  of  the  compact  as  if  they  directiy  overturned 
his  rights  and  interests."  In  Bronson  t;.  Kinzie,  I  How.  311, 
Mr.  Chief  Justice  Taney,  delivering  the  opinion  of  the  court, 
and  speaking  of  the  above  rule,  as  laid  down  in  Green  t;.  Biddle, 
said :.  ^^  We  concur  entirely  in  the  correctness  of  the  rule  above 
stated.  The  remedy  is  the  part  of  the  municipal  law  which 
protects  the  right,  and  the  obligation, bv  which  it  enforces  and 
maintains  it.  It  is  this  protection  wh|ch  this  clause  in  the  Con- 
stitution was  mainly  intended  to  secure." 

The  difficulty  of  determining,  in  some  case?,  whether  the 
change  in  the  remedy  has  materially  impaired  the  rights  and  in- 
terest of  the  creditor,  must  be  admitted  But  we  do  not  think 
any  such  difficulty  exists  in  this  case.  The  decision  of  this  court 
in  McCracken^.  Hayward,  2  How.  608,  must  be  considered  as 
settling  this  question.  In  that  case  the  law  under  consideration 
provided  that  a  sale  should  not  be  made  of  property  levied  on 
under  an  execution,  unless  it  would  bring  two  thirds  of  its 
valuation  by  three  householders.  It  was  held  that  such  a  law, 
so  obstructed  the  remedy  as  to  impair  the  obligation  of  the  con- 
tract The  law  now  in  question  certainly  presents  a  far  more  j 
serious  obstruction,  for  it  withdraws  the  reed  property  of  the  j 
bank  altogether  from  the  reach  of  legal  process,  provides  no/ 
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sabstitnted  remedy,  and  leaves  the  creditor,  as  is  troly  said  by 
the  Supreme  Court  of  Arkansas,  in  its  opinion  in  this  case,  "  in 
a  condition  in  which  his  rights  live  bat  in  grace,  and  his  reme« 
dies  in  entreaty  only." 

But  not  only  does  this  law  withdraw  the  real  property  £rom 
the  bank,  and  vest  it  in  the  State,  but  by  the  second  section,  the 

I  terms  of  which  have  been  given,  the  property  so  withdrawn  is 
expressly  appropriated  to  pay  the  bonds  of  the  State.  An  ap» 
propriation,  which,  as  has  been  above  stated,  cannot  be  recon- 
cile with  the  preservation  of  the  rights  of  creditors,  whether 
those  rights  are  to  be  protected  by  existing  legal  remedies,  or  in 
any  other  manner. 

The  same  observations  apply  to  so  much  of  the  act  of  the 
9th  of  January,  1849,  as  required  the  officers  of  the  bank  to  re- 
ceive in  payment  of  debts  due  to  the  bank,  bonds  of  the  State 
issued  to  obtain  capital  to  put  in  operation  the  Real  Estate 
Bank  of  the  State  of  Arkansas,  which  bonds  axe  averred  in  the 
bill  to  have  amounted  to  |2,000,000.  K  a  law  which  withdrew 
assets  of  the  bank  to  pay  bonds  sold  to  raise  its  capital,  im- 
paired the  obligation  of  the  complainant's  contracts,  it  would 
probably  not  be  supposed  that  a  law  applying  such  assets  to 
pay  bonds  of  the  State  sold  to  raise  capital  for  another  bank, 
could  be  free  from  that  objection. 

It  only  remains  to  consider  the  third  question :  whether  it  ap« 
pears  by  the  record  that  the  Supreme  Court  of  Arkansas  held 
these  laws  to  be  valid,  and  by  reason  thereof  dismissed  the 
complainant's  bill. 

Each  of  these  laws  is  specifically  refeired  to  in  the  bill,  and 
its  operation  upon  the  property  of  the  bank  averred,  and  made 
a  subject  of  ccMnplaint.  If  a  private  person  bad  received  assets 
of  the  bank  in  the  same  manner  they  are  alleged  in  the  bill  to 
have  been  received  by  the  State,  he  must  have  been  held  ame- 
nable to  the  complainants  as  a  creditor  of  the  bank,  in  a  court 
of  equity.  We  have  already  stated  that,  by  the  local  law  of 
Arkansas,  the  State  stands  in  the  same  predicament  as  a  private 
person,  in  respect  to  being  chargeable  as  a  trustee,  unless  it  is 
exempted  by  force  of  the  laws  in  question.  It  necessarily  fol* 
lows,  therefore,  that  the  Supreme  Court  of  the  State  held  these 
laws  valid,  and  that  by  force  of  them  the  State  was  not  subject* 
to  the  principles  upon  which  it  would  otherwise  have  been 
chargeable. 

It  is  sufficient,  to  give  this  court  jurisdiction  under  the  25th 
section  of  the  judiciary  act,  that  it  appears  by  the  record  that 
the  question,  whether  a  law  of  a  State  impaired  the  obligation 
of  a  contract,  was  necessarily  involved  in  the  decision,  and  that 
such  law  was  held  to  be  vaud,  and  the  decision  made  against 
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the  plaintiff  in  enror  by  reason  of  its  suppoeed  validity.  Arm- 
strong  V.  The  Treasurer  of  Athens  County,  16  Peters,  281; 
(Lowell  i;.  Bandell,  10  Petere,  392 ;  McKenney  i;.  Carroll,  12 
Peters,  66. 

The  result  is,  that  so  much  of  each  of  the  said  laws  of  the 
State  of  Aricansas,  as  authorized  and  required  the  cancellation 
of  the  bonds  of  the  State,  given  for  money  boirowed  of  the  Bank 
of  the  State  of  Arkansas,  or  authorized  and  required  the  with- 
drawal of  any  part  of  the  specie  or  other  property  of  that  bank, 
and  the  a{^[xropriation  thereof  to  the  use  of  the  State,  or  author^ 
ized  and  reqmred  the  application  of  any  part  of  the  assets  or 
property  of  Ihat  bank  to  pay  bonds  issued  by  the  State  and  sold 
to  raise  capital  for  the  Bank  of  the  State  of  Arkansas,  or  for  the 
Beal  Estate  Bank  of  the  State  of  Arkansas,  or  authorized  and 
required  real  property  purchased  for  the  Bank  of  the  State  of 
Aricansas,  or  1»ken  in  payment  of  debts  due  to  the  Bank  of  the 
State  of  Arkansas  to  be  conveyed  to  and  the  title  thereof  vested 
in  the  State  of  Arkansas,  impaired  the  obligation  of  contracts 
made  with  the  complainant  as  the  lawful  holder  and  bearer  of 
bills  of  the  Bank  of  the  State  of  Aricansas,  and  so  were  inoperap 
tive  and  invalid.  And,  consequently,  the  judgment  of  the  Su- 
preme Court  of  that  State  must  be  reversed,  and  the  cause  re- 
manded, that  it  ma^  be  proceeded  in  as  the  Constitution  of  the 
United  States  requires. 

Mr.  Justice  CATRON,  Mr.  Justice  DANIEL,  and  Mr.  Jus- 
tice NELSON,  dissented. 

Mir.  Justice  CATRON. 

As  this  case  comes  up  from  a  State  court  imder  the  25th 
section  of  the  judiciary  act,  the  first  question  presented  is, 
whether  we  have  jurisdiction  to  decide  the  merits ;  and  I  am  of 
opinion,  that  no  violation  of  any  contract  rendered,  which  the 
complainant  sets  up  a  right  to  recover,  has  occurred  within  the 
sense  of  the  Constitution,  by  the  laws  passed  by  the  State  of 
Arkansas,  and  which  laws  are  complained  of  in  the  bill. 

On  the  merits,  I  have  formed  no  opinion,  not  having  authority 
to  inquire  into  them,  as  I  apprehend 

Mr.  Justice  DANIEL. 

From  the  decision  of  this  court,  just  announced  1  am  con- 
strained to  declare  my  dissent.  According  to  my  apprehension 
there  is  no  legitimate  ground  of  jurisdiction,  and  of  course  for 
the  interference  of  this  court  in  this  case,  within  the  just  intent 
and  objects  of  the  10th  section  of  the  1st  article  of  the  Constitu- 
tion.   By  the  legislature  of  the  State  of  Arkansas,  which  has 
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been  assailed,  the  obligation  of  no  contract  is  denied*  The  claims 
of  every  stoddiolder  and  ever^  noteholder  of  the  Bank  of  the 
State  of  Arkansas  are,  in  re^rence  to  that  corporation,  fully 
recognized.  The  utmost  that  can  be  objected  to  the  action 
of  the  State  is,  that  in  a  contest  amongst  the  creditors  of 
a  failing  corporation,  the  State,  as  one  of  those  creditors,  and 
the  largest  creditor  of  the  number,  may  have  appropriated  to 
herself  a  portion  of  the  assets  of  that  corporation  greater  than 
would  have  been  warranted  by  perfect  equity,  or  other  equality, 
amongst  all  the  creditors.  But  should  this  conclusion  be  con* 
ceded,  the  concession  implies  no  attempt  to  deny  or  impair 
any  obligation  of  the  bank  to  satisfy  every  creditor.  It  might 
raise  a  question  of  fraud  or  unfairness  in  the  action  of  the  State 
in  reference  to  the  other  creditors  of  the  bank,  but  it  carries  with 
it  no  interference  with  the  obligation  or  the  sanctity  of  their  con* 
tract  with  the  corporation,  whatever  that  might  be.  The  mere 
question  of  fraud,  in  the  execution  or  non-performance  of  con* 
tracts,  surely  the  Constitution  never  intended  to  constitute  as  a 
means  by  which  the  federal  authorities  were  to  supervise  tiie 
polity  and  acts  of  the  State  governments.  Such  a  claim  of 
power  in  the  federal  government  would  justify  the  interference 
with,  and  the  supervision  by  this  court  of  any  act  of  the  State 
legislatures,  and  of  every  transaction  of  private  life,  and  in  the 
necessarily  imperfect  attempts  to  exercise  such  a  power,  would 
encumber  it  with  a  mass  of  business,  which  would  disappoint 
and  entirely  prevent  the  performance  of  its  legitimate  duties. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Supreme  Court  of  Arkansas,  and  was  argued  by 
counsel  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  Supreme 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Supreme  Court,  in  order  that  such  further  proceed* 
ings  may  be  had  therein,  in  conformity  to  the  opinion  of  thia 
court,  as  to  law  and  justice,  and  the  Constitution  of  the  United 
States,  shall  app^tain.  * 
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Beuben  Anderson  and  Others,  Plaintiffs  in  Error,  v,  Mi- 
chael Bock. 

The  city  of  New  Orleans  sold  a  lot  in  the  city  for  a  certain  sum  of  money,  the  pay- 
ment of  which  was  not  exacted,  bat  the  interest  of  it,  payable  quarterly,  remained 
as  a  ground  rent  upon  the  lot.  It  was  further  stipulated,  that  if  two  of  these  payments 
should  be  in  arrear,  the  city  coidd  proceed  judicially  for  the  recovery  of  possession, 
with  damages,  and  the  yendees  were  to  forfeit  their  title. 

Six  years  a&rwards,  the  city  conveyed  the  same  lot  to  another  person,  who  trans- 
ferred it  to  an  assignee. 

The  title  of  the  first  vendee  could  not  be-  divested  without  some  judicial  proceeding, 
and  the  dissolution  of  the  contract  could  not  be  inferred  merely  from  tne  fkct  that 
the  city  had  made  a  second  conveyance. 

Therefore,  the  deed  to  the  second  vendee,  and  from  him  to  his  assi|;nee,  were  not,  of 
themselves,  evidence  to  support  the- plea  of  prescription.  The  city,  not  having  re- 
sumed its  title  in  the  regular  mode,  could  not  transfer  either  a  lawful  title  or  posses- 
sion to  its  second  vendee. 

The  Circuit  Court  having  instructed  the  jury  that,  in  its  opinion,  under  the  written 
proofs  and  law  of  the  case,  the  plea  of  prescription  must  prevail,  and  the  written 
proofii  not  being  in  the  record,  this  court  cannot  test  the  accuracy  of  its  conclusion. 

This  case  was  bronjght  np,  by  writ  of  error,  from  the  Circtdt 
C!ourt  of  the  United  States  for  the  Eastern  District  of  Louis- 
iana. 

The  facts  in  the  case  are  set  forth  in  the  opinion  of  the  court 

It  was  submitted,  on  printed  briefs,  by  Mr.  Bemisj  for  the 
plaintiff  in  error,  witii  a  brief  by  Messrs.  Stockton  and  Steele^ 
and  by  Mr.  Benjamin^  for  the  defendant  in  error. 

Plainiiff^  Points. 

L  The  charge  of  the  court  was  manifestly  improper  and  ille- 
gal, as  the  ju^ge  stated  to  the  jury,  ^  it  was  his  ppinion,  that 
under  the  writ&n  proofs  and  law  of  the  case,  the  defence  of 
prescription,  set  up  by'  the  defendant,  must  prevaiL" 

This  was  not  a  deduction  for  him  to  draw,  but  it  was  pecu- 
liarly the  province  of  the  jury  to  decide  on  the  evidence.  The 
defence  of  prescription  involves  both  matter  of  fact  and  law; 
of  the  former  the  jury  are  exclusive  judges,  and  of  the  latter 
they  are  also  judges,  under  the  instruction  of  the  court  as  to 
what  the  law  is. 

This  expression  of  opinion  by  the  judge,  in  delivering  his 
charge,  could  form,  legally,  no  part  of  the  charge. 

He  does  not  tell  the  jur^  what  the  law  is,  but  only  that,  as 
the  law  stands,  the  proofs  m  tiie  cause  make  out  the  defence 

IL  The  court  erred  in  charging  the  jury,  that  the  act  of  sale 
firom  the  dty  to  John  Clay,  dated  18th  November,  1816,  and  the 
act  of  sale  firom  Clay  to  defendant,  dated  30th  January,  1823, 
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were  of  themBelves  evident  of  possession  in  the  defendant  and 
his  vendor,  Clay,  to  support  the  plea  of  prescription. 

Possession  is  a  matter  inpais^  and  it  cannot  be  established  by 
a  piere  paper  conveyance  of  the  propertjr. 

IIL  The  court  erred  in  refusmg  to  instruct  ihe  jury,  as  re* 
quired  by  the  plaintiflb,  ^  tiiat  by  the  acts  of  sale,  dated  15lii 
October,  1810,  from  the  dty  of  New  Orleans  to  Sticher  and 
Anderson,  the  said  city  tnuisferred  to  Sticher  and  Anderson 
the  title  and  possession  of  the  property,  and  that  neither  the 
title  nor  possession  thereof  can  be  presumed  to  be  afterwards 
in  the  city ;  but,  on  the  contrary,  the  city  must  show,  W  proper 
evidence,  that  the  title  and  possession  again  came  lawfully  into 
its  hands. 

This  was  simply  a  requirement,  on  the  part  of  the  plaintiff, 
that  the  court  should  instruct  the  jury  that  the  elder  title,  ema- 
nating from  the  'city  to  Sticher  and  Anderson,  must  prevail 
over  me  younger  title  from  the  city  to  Clay. 

The  deeds  to  Sticher  and  Anderson  were  made  on  consider- 
ation of  an  annual  ground  rent,  to  be  paid  by  them  for  a  cer- 
tain number  of  years,  and  the  further  consideration  of  a  stipu- 
lated price,  to  be  paid  by  them  after  the  tenn  for  the  continu- 
ance of  the  ground  rent  should  have  expired.  This  term  for 
the  continuance  of  the  ground  rent  had  expired  many  years 
before  the  institution  of  this  suit  No  complaint  has  been 
made  that  Sticher  and  Anderson  did  not  pay  the  considera- 
tions stipulated  in  the  deed  to  them.  There  can,  then,  be  no 
good  reason  why  their  prior  title  shall  not  prevail  over  the  junior 
title  of  the  defendant. 

Defendant's  Points. 

The  first  bill  of  exceptions  comjdains,  that  ^'  the  judge  refused 
to  charge  the  jury,  that,  by  the  act  of  sale,  dated  15th  October, 
1810,  from  the  city  of  New  Orleans,  to  Sticher  and  Anderson, 
the  city  transferred  to  them  the  titie  and  possession  of  the  pro- 
perty ;  that  neither  could  afterwards  be  presumed  to  be  in  the 
city,  but,  on  the  contrary,  the  city  must  show,  by  proper  evi- 
dence, that  the  titie  and  possession  came  lawMly  into  its 
hands ;"  and  further  complains  that  the  judge,  on  the  contrary, 
charged  the  jury,  •♦that  the  act  of  sale  from  the  city  of  New 
Orleans  to  John  Clay,  dated  the  18th  November,  1816,  and  the 
act  of  sale  from  Clav  to  defendant,  dated  the  30th  January, 
1823,  were  of  themselves  evidence  of  possession  in  the  defend- 
ant, Bock,  and  his  vendor.  Clay,  to  support  the  plea  of  prescrip- 
tion set  up  by  the  defendant" 

The  second  bill  of  exceptions  complains  that  ^the  judge 
stated  to  the  jury,  that  it  was  his  opinion,  that,  und^  the  written 
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proofs  and  law  of  the  case,  the  defence  of  prescription,  set  np 
by  the  defendant,  must  prevail." 

Now,  in  relation  to  these  bills  of  exceptions,  it  is  to  be  ob- 
served that  neither  of  them  pretends  on  its  face  to  set  forth 
all  the  evidence  offered  in  the  cause,  but  only  a  part  of  the 
written  evidence.  As  regards  the  second  bill  of  exceptions, 
therefore,  it  is  clear  that  tMs  court  is  without  the  means  of  de- 
termining whether  the  charge  of  the  judge  was  correct  or  not ; 
and,  iti  the  absence  of  such  means,  the  presumption  of  law  is, 
that  the  judgment  of  the  lower  court  was  supported  by  the  written 

£  roofs.  For  aught  that  appears  in  the  record,  there  may  have 
een  offered  in  evidence  a  written  admission  by  the  plaintiffs 
that  the  defendant  had  been  in  possession,  as  is  alleged  in  the 
answer,  for  a  length  of  time  sufficient  to  establish  prescriptive 
right  to  the  property;  or  written  contracts,  receipts,  or  other 
documents,  proving  him  to  have  inclosed  and  bmlt  upon  the 
property,  or  leased  it  to  tenants,  and  collected  rents.  Without 
a  statement  showing  what  the  written  evidence  was,  it  is  impos- 
sible to  say  that  there  wus  error  in  the  charge  <Hhat  under  the 
written  proofs  and  law  of  the  case,  the  defence  of  prescription 
must  prevaiL" 

In  order  to  determine  the  propriety  of  the  charge  complained 
of  in  the  first  bill  of  exceptions,  the  issues  presented  by  the 
pleadings  must  be  taken  into  consideration. 

The  petition  alleges  possession  by  the  defendant,  but  asserts 
the  possession  to  be  unlawfuL 

The  answer  admits  the  possession,  and  asserts  it  to  have 
been  lawful  under  just  titie  for  upwards  of  thirty  years,  and 
sets  forth  the  deed  under  which  the  possession  was  acquired, 
to  wit,  the  deed  of  30th  January,  1823. 

The  fact  of  possession  being  thus  asserted  by  both  parties, 
the  only  question  was,  whether  the  possession  was  lawful,  or  in 
good  faith. 

It  appears,  by  the  bill  of  exceptions,  that  the  defendant 
showed,  as  the  basis  of  his  possession,  the  deed  from  Clay,  of 
30th  January,  1823,  being  at  a  date  twenty-seven  years  anterior 
to  the  institution  of  the  suit 

By  reference  to  the  act  of  sale  to  defendant,  it  will  appear, 
that  when  it  was  executed,  "  Michael  Bock,  being  present  de- 
clared that  he  accepts  this  act  of  sale  and  conveyance,  is  in 
possession  of  the  said  property,  and  contented  therewith.^'  This 
deed  was  in  evidence  without  objection,  exception,  or  reserva- 
tion. 

Now  the  article  2455,  of  the  Civil  Code,  provides  that  '<  the 
law  considers  the  tradition  or  delivery  of  inunovables  as  always 
accompanying  the  public  act  which  Ixansfers  the  property." 

VOL.  XV.  28 
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The  jtidge,  therefore,  had  before  him, 

Ist  The  admission  by  plaintifis  of  the  fact  of  defendant's 
possession. 

2d.  The  proof  that  this  possession  had  originated  in  1823,  and 
was  held  by  virtue  of  the  sale  made  in  that  year,  as  recited  in 
the  deed  itsel£ 

3d.  The  legal  presumption  established  by  article  2455  of  the 
actual  delivery  oi  the  immovable  sold. 

'  4th.  The  absence  of  any  allegation  or  pretence  by  plaintiflb 
of  adverse  possession  in  themselves  or  an^  other^  person  th^ 
the  defendant  between  the  year  1823  and  the  institution  of  the 
suit. 

The  article  3442  of  the  Civil  Code  provides  that  ^  he  who 
acquires  an  immovable  in  good  faith  and  by  a  just  titie,  pre- 
scribes for  it  in  ten  years,  if  the  real  owner  resides  in  thd  State, 
and  after  twenty  years  if  the  owner  resides  out  of  the  State." 

It  is  obvious,  firom  these  premises,  that  the  sole  question  be* 
fore  the  court  and  jury  was,  whether  the  defendant  had  acquired 
a  good  titie  by  prescription,  and  that  the  court  did  not  err  in 
charging  the  juxy  that  me  defence  had  been  established. 

The  prayer  of  the  plaintiff  that  the  judge  should  charge  the 
jury  in  relation  to  the  effect  of  the  sale  from  the  city  to  Sticher 
and  Anderson,  was  properly  refused,  because  wholly  irrelevant 
The  question  was  not  whether  Sticher  and  Anderson  had  ac- 
quired a  valid  titie  in  1810,  but  whether  the  defendant  had 
subsequentiy  acquired  a  good  titie  to  the  same  property  by 
prescription,  and  the  judge  properly  confined  his  charge  ta  the 
latter  inquiry,  the  only  one  relevant  to  the  issue. 

The  language  of  the  charge  is,  that  the  acts  of  sale  set  up  by 
defendants  <<  were  of  themselves  evidence  of  possession  in  the 
defendant,  Bock,  and  his  vendor,  Clay,  to  support  the  plea  of 
prescription." 

The  Judge  did  not  charge  that  these  acts  were  conclusive  or 
sufficient  proofs,  but  that  they  were  evidence  of  possession ;  and 
that  they  were  evidence  is  fully  established  by  the'  terms  of  the 
article  ^5,  above  quoted  See  also  articles  3405,  6,  7,  3414, 
3450. 

The  point  in  dispute  is  fully  settied.  in  the  jurisprudence  of 
Louisiana. 

In  the  case  of  Ellis  v.  Prevost  et  al.,  13  La.  Rep.  230,  235, 
the  principle  is  thus  stated:  "  No  physical  act,  in  taking  pjos- 
session  under  a  sale  hy  notarial  act,  is  necessary.  The  intention 
of  the  purchaser,  which  the  law  presumes,  coupled  with  the 
power  which  the  act  of  sale  gives,  vests  the  possession  in  him* 
The  right  is  taken  for  the  fact,  and  he  is  seised  of  the  thing  cor- 
porally.   Article  3405  goes  on  to  provide  that  when  a  person  has 
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once  acquired  coiporal  possession,  the  intention  which  he  has 
of  possessing  sumcep  to  jnreserve  it  in  him,  although  he  may 
have  ceased  to  have  the  thing  in  actual  custody."    »' '    '^*    .  . 

It  is,  therefore,  respectfully  submitted  that  the  plaintifis  have 
failed  to  show  error  as  alleged,  and  that  there  is  no  legal  ground 
for  disturbing  the  verdict  and  judgment  of  the  lower  court 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 

The  plaintiffs  commenced  a  petitory  action,  as  heirs  at  law 
of  .Thomas  Anderson,  to  recover  a  lot  of  land  in  the  city  of  New 
Orleans,  of  which  they  aver  he  died  seised  and  that  the  defend- 
ant wrongfully  detains. 

The  defendant  denied  their  claim  to  the  property,  and  pleaded 
prescription  under  a  just  and  valid  title,  with  uncUsputed  pos* 
session  for  upwards  of  thirty  years. 

Upon  the  trial,  the  plaintifte  produced  a  conveyance  of  the  lot 
by  a  notarial  act  from  the  city  of  New  Orleans  to  Sticher  and 
Anderson,  dated  in  1810,  upon  the  consideration  of  fifteen  hun- 
dred and  eighty  doUars.  This  sum  was  to  remain  a  charge 
upon  the  lot,  and  the  interest  upon  it,  at  the  rate  of  six  per  cent. 
per  annum,  was  to  be  paid  in  quarterly  instalments.  Upon  a 
failure  to  pay  two  of  these  instalments,  the  city  was  authorized 
to  proceed  judicially  for  the  recovery  of  possession,  and  for  the 
damages  arising  from  a  deterioration  of  the  property,  and  the 
vendees  were  to  forfeit  their  title.  The  other  stipulations  in 
this  conveyance  are  immaterial  to  the  decision  of  the  case. 

The  defendant  relied  upon  a  notarial  act  from  the  city  of  New 
Orleans,  dated  in  1816,  conveying  the  property  in  the  same  lot 
to  one  Clay,  upon  a  contract  of  sale,  and  an  act  dated  in  1823 
from  Clay  conveying  the  property  to  the  defendant  In  each  of 
these  the  vendees  acknoviaedge  that  possession  of  the  lot  had 
been  deliver^d^fthe  date  pf  the  deeds. 

The  plainn!&  requested  the  court  to  instruct  the  jury  that  the 
city  of  New  Orleans,  by  the  notarisd  act  of  1810,  had  transferred 
to  Sticher  and  Anderson  the  title  and  the  possession  of  the 
property,  and  that  neither  the  title  nor  the  possession  can  be  pre- 
sumed to  be  afterwards  in  the  city,  but  that  the  city  should  show 
that  the  title  and  possession  came  lawfully  into  its  hands.  This 
request  was  refrised  by  the  court,  and  the  jury  was  instructed 
that  the  deeds  from  the  city  to  Clay  of  1816,  and  from  Clay  to 
the  defendant  in  1823,  were  of  themselves  evidence  of  possession 
in  the  defendant  and  his  vendor  to  support  the  plea  of  prescript 
tion.  The  court  further  instructed  the  jury  that,  under  the  writ- 
ten proofs  and  law  of  the  case,  the  plea  of  prescription  must 
prevaiL  These  instructions  were  excepted  to,  and  are  here  as- 
signed as  error. 


S28  SUPREME    COUBT. 

Aaderson  et  al.  9.  Bock. 

The  conveyance  £rom  the  city  to  Sticher  and  Anderson,  of 
1810,  waa  upon  a  resolntoiy  condition.  The  contract  between 
the  parties  was  not  dissolved  of  right  by  the  non*falfihnent  of  the 
condition,  but  the  party  complaining  of  the  breach  might  have 
insisted  upon  its  dissolution,  with  ckamages,  or  upon  a  specific 
performance.     C.  C.  2041,  2042. 

The  dissolution  of  the  contract  for  the  non-fulfilment  of  the 
conditions,  could  not  be  inferred  merely  from  the  fact  of  a  sub- 
sequent conveyance  by  the  city  of  the  same  property.  The  title 
of  the  city  to  the  lot  passed  to  Sticher  and  Ajiderson  by  the 
notarial  act  of  1810,  and,  to  sustain  a  posterior  conveyance  of 
the  city,  it  should  have  been  shown,  either  that  the  first  contract 
had  been  revoked,  or  that  another  title  had  been  acquired.  The 
court  erred,  therefore,  in  refusing  the  instruction  requested  by  the 
plaintiffs. 

2.  To  sustain  a  title  by  prescription  to  immovable  property, 
according  to  either  of  the  articles  of  the  civil  code,  referred  to  in 
the  pleas,  the  defendant  was  required  to  show  **  a  public,  un» 
equivocal,  continuous,  and  uninterrupti^  possession,"  ^<  under 
the  titie  of  owner."  ^  The  possessor  must  have  held  the  pro« 
perty  in  fact  and  in  right  as  owner,"  <'  though  a  civil  possession 
womd  suffice,  if  it  had  been  preceded  by  Ihe  corporeal  posses- 
sion." C.  C.  3466,  3467,  3453 ;  Devall  v.  Choppin,  15  Lou. 
566. 

The  court  has  been  referred  to  the  civil  code,  (C.  C.  2455,^  to 
prove  that  the  claims  of  the  articles  of  the  code  we  have  cited 
are  fulfilled  by  the  public  acts  produced  by  the'  defendants. 
Thi?  article  is  ^'that  the  law  considers  the  tradition  or  deliverv 
of  immovables  as  always  accompanying  the  public  act  which 
transfers  the  property.  Every  obstacle  which  the  seller  after- 
wards imposes,  to  prevent  the  corporeal  possession  of  the  buyer, 
is  considered  as  a  trespass." 

This  article  was  designed  to  declare  the  operation  of  a  con* 
tract  for  the  transfer  of  property  when  embodied  in  a  public  act, 
as  between  the  parties  to  the  act  It  establishes,  that  the  trans* 
fer  is  complete  by  the  use  of  apt  words  of  conveyance  in  such 
an  act,  without  the  formality  of  a  real  delivery ;  that  the  power 
of  control  and  enjoyment,  transferred  by  a  srantor  in  such  an 
act,  is  equivalent  to  a  manual  or  physical  tradition.  So  exactly 
the  equivalent,  that  an  "  interfering  obstacle,"  interposed  by  the 
grantor  afterwards,  may  be  treated  as  a  trespass — that  is,  a 
disturbance  of  the  possession  of  tiie  grantee. 

This  rule  from  the  Louisiana  code,  corresponding^  with  that 
of  the  code  Napoleon,  deviates  from  the  rule  of  the  Roman  and 
feudal  law,  which  exacted  a  formed  delivery,  to  perfect  tiie 
transfer  of  the  property. 
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The  rule  is  in  complete  harmony  with  the  American  system 
of  conveyancing,  which  accomplishes  the  cession  of  propertyi 
with  its  incidents  of  possession  and  enjoyment,  without  a  resort 
to  symbolical  acts,  or  inconvenient  ceremonies,  by  the  consent 
of  the  owner,  legaJly  authenticated. 

This  explanation  of  the  object  of  the  article  of  the  code,  will 
enable  us  to  define  the  limits  of  its  operation.  A  vendor  cannot 
transfer  a  title,  or  a  possession,  which  is  not  vested  in  him.  He 
cannot,  by  his  conveyance  or  admissions,  affect  the  claims  of 
persons  whose  title  is  adveise  to  his.  It  follows,  therefore,  that 
the  recitals  in  these  acts,  that  possession  had  been  delivered, 
and  that  the^  vendor  was  satisfied  therewith,  are  not  evidence 
of  that  corporeal  possession,  which  is  the  foundation  of  a  pre- 
scriptive right,  in  a  case  Uke  the  present  TropL  De  Vente,  § 
36,40;  C.  C.  2233,  2235;  Emmerson  v.  Fox,  3  La.  IL  183; 
Ellis  V.  Prevost,  19  La.  251. 

3.  As  a  (general  rule,  the  possession  necessary  to  sustain  a 
pescription  is  founded  upon  facts,  which  it  is  the  province  of  a 

J'ury  to  ascertain.    Ewing  v.  Burnet,  11  Pet.  IL  41 ;  Beverly  v. 
lurke,  9  Geo.  R.  440. 
But  the  "written  proofs,"  upon  which  the  CSircuit  Court  felt 
authorized  to  instruct  the  jury  that  the  plea  of  prescription  must 
prenrail,  are  not  exhibited  in  the  recora,  and  this  court  cfiuinot, 
therefore,  test  the  accuracy  of  its  conclusion. 

For  the  errors  in  the  charge  that  we  have  noticed,  the  judg- 
ment of  the  Circuit  Court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  Circuit  Court  of  the  United  States,  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counseL 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  for  farther  proceedings  to 
be  had  therein,  in  conformity  to  the  opinion  of  this  court 
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Boss  WiNANBi  Plaintiff  in  Ebkob,  v.  Adah,  Edwabo,  and 
Talbot  Dbnicbad. 

A.  patent  was  taken  out  for  making  tbe  bodv  of  a  iFuden  raOitMid  car  of  sheet  iraa, 
tiie  upper  part  being  cylindrical,  and  the  lower  part  in  the  form  of  a  frnfitum  of  a 
cone,  the  under  edge  of  which  haa  a  flange  secured  upon  it,  to  which  flange  a 
morable  bottom  is  attached. 

The  daim  was  this.  "  What  I  daim  as  my  Invention  and  desire  to  secure  bj  letters- 
patent,  is,  making  the  body  of  a  car  for  the  transportation  of  coal,  &c.,  in  &e  form 
of  a  frustum  of  a  cone,  substantiallj  as  herein  aescribed,  wherebj  the  force  ex- 
erted  b j  the  weight  of  the  load  presses  equally  in  all  directions  and  does  not  taiid 
to  diaiiffe  the  form  thereof,  so  that  every  part  resists  its  eaual  proportion,  and  br 
which,  idso  the  lower  part  Ib  so  reduced  as  to  pass  down  witnib  the  truck  frame  and 
between  die  axles,  to  lower  tilie  centre  of  gr&vitjr  of  the  load  without  diminishing 
the  capacity  of  the  car  as  described.    I  auo  daim  exteadinff  the  body  of  tha  ear 


below  the  connecting  pieces  of  the  truck  frame  and  the  line  ol  dran^t,  by  passing 
the  connecting  bars  of  the  truck  frame  and  the  dran^t  bar,  throng  the  body  J 
the  car  substantially  described." 

This  patent  was  not  for  merely  changing  tha  fonn  of  a  machine,  but  by  means  of 
such  diange  to  introduce  and  employ  other  mechanical  prindples  or  natural  powers, 
or  a  new  mode  of  operation,  ana  thus  attain  a  new  and  useful  result. 

Hence,  where,  in  a  smt  brought  by  tiie  patentee  against  persons  who  had  oonstmctod 
octagonal  and  pyramidal  cars,  the  District  Ju^g;e  ruled  that  the  patent  was  good 
for  conical  bodies,  but  not  for  rectilinear  bodies,  this  nUinff  was  erroneous. 

The  structure,  the  mode  of  operation,  and  the  result  attained,  were  the  same  in  both, 
and  the  specification  claimed  in  the  patent  covered  the  rectilinear  cars.  With  this 
explanation  of  the  patent,  it  diould  have  been  left  to  the  jury  to  dedde  the  questioa 
of  infringement  as  a  question  of  foct. 

This  case  was  brought  up  by  writ  of  error  from  the  Circiiit 
Court  of  the  United  States  for  tiie  District  of  Maryland. 

It  was  an  action  brought  by  Soss  Winans  for  the  infringe- 
ment of  a  patent-right.  The  jury,  under  the  instruction  of  me 
District  Judge,  the  Tate  Judge  Olenn,  then  sitting  alone,  found 
a  verdict  for  the  defendants ;  and  the  plaintiff  brought  the  case 
to  this  court  by  a  writ  of  error. 

The  nature  of  the  case  is  set  forth  in  the  explanatory  state- 
ment prefixed  to  the  argument  of  the  counsel  for  the  plaintiff 
in  error. 

It  was  argued  by  lUr.  LatrobCj  for  the  plaintiff  in  error,  and 
by  Mr.  CampbeU^  for  the  defendant  in  error. 

Statement  and  points  of  plaintiff  in  error. 

On  the  26th  June,  1847,  Boss  Winans,  the  plaintiff  in  error, 
obtained  letters-patent  of  the  United  States,  for  a  new  and  use- 
fulunprovement in  cars  for  transportation  of  coal,  lie 

The  occasion  for  the  invention  thus  patented,  and  the  prin- 
ciple of  it,  are  well  set  forth  in  the  specincation,  tims,  — 

*^  The  transportation  of  coal,  and  all  other  heavy  articles  in 
lumps,  has  been  attended  with  great  injury  to  the  cars,  requir- 
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ing  the  bodies  to  be  oonstrticted  with  great  strength,  to  resist 
the  outward  pressure  on  the  sides,  as  well  as  the  vertical  press- 
ure on  the  bottom,  due,  not  only  to  the  weight  of  the  mass,  but 
the  mobility  of  the  lumps  amongst  each  other,  tending  ^  to  pack,' 
as  it  is  technically  termed.  Experience  has  shown,  that  cars  on 
tiie  old  mode  of  construction  cannot  be  made  to  carry  a  load 
greater  than  their  own  weight ;  but,  by  my  improvement^  I  am 
enabled  to  make  cars  of  greater  durability  than  those  heretofore 
made,  which  will  transport  double  their  weight  of  coaL 

"  Tlie  j^rindple  of  my  invention,  by  which  I  am  enabled  to 
obtain  this  important  end,  consists  in  making  the  body,  or  a 

Sortion  thereof,  conical,  by  which  the  area  of  the  bottom  is  re- 
uced,  and  the  load  exerts  an  equal  strain  on  all  parts,  and  which 
does  not  tend  to  change  the  form,  but  to  exert  an  equal  strain 
in  the  direction  of  the  circle ;  at  the  same  time  this  form  pre- 
sents the  important  advantage,  by  the  reduced  size  of  the  lower 
part  thereof,  to  extend  down  within  ike  truck  and  between  the 
axles,  thereby  lowering  the  centre  of  gravity  of  the  load." 

The  specification  then  gives  a  detailed  description  of  the  mode 
of  constructing  the  cars  in  question,  and  proceeds  thus :  — 

<^  What  I  claim  as  my  invention,  and  desire  to  secure  by  let- 
ters-patent is,  making  the  body  of  a  car  for  the  transportation 
of  coal,  &;c.,  in  the  form  of  a  firustum  of  a  cone,  substantiallv  as 
herein  described,  whereby  the  force  exerted  by  the  weight  of  the 
load  presses  equally  in  all  directions,  and  does  not  tend  to 
change'  the  form  thereof,  so  that  every  part  resists  its  equal  pro- 

Sortion,  and  by  which  also  the  lower  part  b  so  reduced  as  to  pass 
own  within  we  truck  firame,  and  between  the  axles,  to  lower 
the  centre  of  gravity  of  the  load,  without  diminishing  the  ca- 
paciiby  of  the  car  as  described." 

And  the  specification  concludes  with  a  claim  for  a  portion  of 
the  construction,  not  important  in  this  connection. 

Prom  the  testimony.it  appears  that  cars,  constructed  by  the 
plaintiif,  in  accordance  with  tiie  specification,  while  they  weigh- 
ed but  5.760  lbs.  each,  carried  18.560  lbs.  of  coal  —  maidng  the 
weight  of  the  load,  in  proportion  to  the  weight  of  the  car,  as 
3.3  to  1  —  that  the  thickness  of  the  sheet  iron  used  in  the  con- 
struction of  the  bodies  was  but  3.32ds  of  an  inch,  and  that  the 
dimensions  of  the  band  around  the  top  were  i  of  an  inch  by  2 
inches ;  and  it  is  further  shown,  in  illustration  of  the  importance 
of  the  invention,  that  the  plaintiff  had  constructed  a  model  car, 
which,  weighing  but  2i  tons,  caiiied,  nevertheless,  9}  tons  of 
coal  <^  in  perfect  safety  and  satisfactorily  from  Cumberland  to 
Baltimore."  The  proportion  of  the  wei^t  of  the  car,  in  this 
instance,  to  the  weij^ht  of  coal  carried  in  it,  was  as  1  to  4 
nearly.    It  appears  mrther,  from  the  testimony,  generally,  that 
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the  cars  referred  to  were  used  in  the  transportation  of  coal  from 
the  mines'  near  Cumberland  to  Baltimore. 

It  then  appears  that  the  defendantSi  '^  in  view  for  a  call  for 
cars  from  the  mining  roads  near  Cumberland,"  in  1849|  '50, 
required  their  draftsman,  Cochrane,  to  get  up  a  car  that  would 
suit  their  purposes ;  that  he  went  to  the  fieading  road,  and  ^^  find- 
ing nothing  there,  returned  to  Baltimore,  and  went  to  the  plain- 
tin's  shops,  where  he  saw  a  car  nearly  finished,  which  he  ex- 
amined and  measured."  That  it  first  occurred  to  him  to  make 
a  square  car,  but  that,  as  this  would  interfere  with  the  wheels, 
he  made  an  octagonal  one. 

Another  witness  proves,  that  the  iron  used  in  the  car,  thus 
built  by  the  defendants,  was  of  the  same  thickness  as  that  used 
by  the  plaintiff,  to  wit,  3.32ds  of  an  inch,  while  the  band 
around  the  top  was  of  the  same  thickness, — to  wit,  ^  of  an  inch, 
and  11  inches  in  width. 

It  thus  appears  that  a  patent  was  granted,  in  1847,  to  Boss 
Winans  for  a  car  for  carrying  coal,  whose  merits  may  be  sum- 
med up  thus ; — that  it  carried  more  coal  in  proportion  to  its  own 
weight  than  any  car  previously  in  use,  and  that  the  load  instead 
of  distorting  it,  preserved  it  in  shape,  acting  as  a  framing. 

These  eminent  advantages,  which  increased  the  available 
power  of  the  locomotive  engine,  looking  to  revenue  on  coal  as  a 
nreight,  from  50  to  100  per  cent  were  to  be  attributed  to  the 
peculiar  shape  of  the  car  bod^,  consisting  of  a  frustum  of  a  cone, 
which  penmtted  the  use  of  iron,  as  thin  as  heu3  been  described, 
lessening,  in  proportion,  the  weight  of  the  car,  or  the  weight, 
the  transportation  of  which  by  the  locomotive  gave  no  return  in 
revenue ;  and  it  appears  that,  in  view  of  obtaining  the  best  re- 
sults from  his  invention,  the  plaintiff,  in  1849,  '50,  at  the  in- 
stance of  the  witness  Pratt,  perfected  a  model  car  for  certain 
mining  roads  near  Cumberland;  —  that  this  model  car  was 
examined  and  measured  by  the  defendant's  draftsman,  to  aid 
him  in  getting  up  coal  cars  for  other  mining  companies  in  1849 
and  18w ;  and,  subsequently,  cars  of  the  same  weirfit  of  ma- 
terial in  the  bodies,  which  differed  from  the  plaintiff's  in  this 
only,  that  while  the  latter  were  cylindrical  and  conical,  the 
others  were  octagonal  and  pyramidal,  —  were  built  by  the  de- 
fendants, to  the  number  of  24. 

Believing  that  the  cars  thus  built  by  the  defendants  were 
built  in  palpable  violation  of  his  patent,  the  plaintiff  brought  the 
present  suit 

It  will  be  seen,  by  examining  the  record,  that  the  main  ques- 
tion before  the  jury  was,  whether  the  cars,  so  built  by  the  de- 
fendants, were  substantially  the  same  in  principle  and  mode 
of  operation  with  the  car  described  and  claimed  by  the  plain- 
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tiff  in  Ub  specificationy  and  experts  were  examined  on  both  sides 
on  this  point. 

On  the  part  of  the  defendants  it  was  contended,  that  the  cars 
of  the  defendants  were  octagonal  in  shape,  while  the  plaintiff's 
were  cylindricaL 

On  tiie  part  of  the  plaintiff  it  was  insisted,  that  this  was  im- 
material, provided  the  octagonal  car  obtained  the  same  usefol 
results,  through  the  operation  of  the  same  principles  in  its  con- 
struction ;  and  it  was  suggested  that,  if  the  original  construction 
of  the  body  in  right  lines  saved  the  infringement,  an  hundred- 
sided  polygon  would  be  without  the  patent ;  and  also  that,  in 
point  of  fact,  even  the  conical  car  was  oftener  a  polygon  than 
a  true  curve,  owing  to  the  character  of  the  material  from  which 
it  was  built ;  and  that  if,  by  accident,  it  came  from  the  shops  a 
true  theoretical  cone,  a  day  or  two's  use  made  a  polvgon  of  it ; 
and  that  the  immediate  tendency  of  the  load  of  coal,  when  put 
into  an  octagon  car,  was  to  bulge  out  its  size  and  convert  it  into 
a  conical  one.  AH  of  which  was  urged  for  the  purpose  of  show- 
ing that  the  question  was  necessaruy  a  question  as  to  whether 
the  change  of  form  was  colorable  or  substantial — a  question 
of  fact,  which  it  belonged  to  the  jury  to  determine. 

It  is  not  necessary,  in  this  statement,  and  in  view  of  the 
questions  arising  on  this  appeal,  to  go  into  evidence  in  regard 
to  the  merely  colorable  difference  of  construction  in  detaiL  All 
the  witnesses,  on  both  sides,  proved  that  the  advantages  which 
Winans  proposed  to  obtain  were  substantially  obtained  in  the 
defendant's  cars  —  the  plaintiff's  witnesses  swearing  to  the  fact 
directiy,  and  the  defendant's  witnesses  admitting  it  on  cross- 
examination  ;  and  the  only  testimony  quoted  now  is  that  of  the 
defendant's  own  and  leading  witness. 

<<  That  the  advantage  of  a  reduced  bottom  of  the  car  thus 
obtained,  whether  the  car  was  conical  or  octagonal ;  that  the 
strengthening  of  the  bottom,  due  to  the  adoption  of  the  conical 
form,  was  the  same  when  the  octagonal  form  was  adopted  or 
the  circular ;  that  the  circular  form  was  the  best  to  resist  the 
pressure,  as,  for  instance,  in  a  steam  boiler,  and  an  octagonal 
one  better  than  the  square  form ;  that  the  octagonal  car  was  not 
better  than  the  conical  car ;  that  for  practical  purposes,  one  was 
as  ^od  as  the  other;  that  a  polygon  of  many  sides  would  be 
equivalent  to  a  circle;  that  the  octogon  car,  practically ,  was  as 
good  as  the  conical  one ;  and  that,  sm)stantiany,  witness  saw  no 
difference  between  the  two." 

^  The  testimony  must  indeed  be  all  one  v^y,  where  the  plain- 
tiff is  willing  to  rest  his  case  on  the  defendant's  own  shovdng. 

In  the  view  of  the  plaintiff  below,  there  were  two  questions ; 
the  first  for  the  court,  being  the  construction  of  the  patent ;  the 
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second  for  the  jury,  being  the  substantial,  or  only  colorable 
difference  between  the  cais  in  principle  and  mode  of  operation. 

The  plaintiff  prayed  the  Circuit  Court  (his  Honor,  the  late 
Judge  Glenn,  sitting  alone)  accordingly. 

In  framing  the  prayer  for  the  court's  construction  of  the  spe- 
cification, the  language  of  the  specification  was  adopted,  in 
describing  the  object  of  the  invention;  and  the  court  were 
asked  to  say  to  the  jury,  ^  that  what  they  had  to  look  at  was 
not  simply  whether,  in  form  and  circumstances,  which  may  be 
more  or  less  immaterial,  that  which  had  been  done  by  the  de- 
fendant varied  from  the  specification  of  the  plaintiff  ^s  patent, 
but  to  see  whether,  in  substance  and  effect  the  defendants, 
having  the  same  object  in  view  as  that  set  forth  in  the  plain- 
tiff's specification,  had,  since  the  date  thereof,  constructed  cars 
which,  substantially,  on  the  same  principle  and  on  the  same 
mode  of  operation,  accomplished  the  same  restdt."  And  to  give 
more  certainly  to  the  prayer,  the  plaintiff  added  the  instruction 
as  prayed  for  by  him,  '^  that  to  entitie  the  plaintiff  to  a  verdict,  it 
was  not  necessary  that  the  body  of  the  defendants'  cars  should 
be  conical,  in  the  exact  definition  of  the  term,  provided  the  jury 
should  believe  that  the  form  adopted  by  the  defendants  accom- 
plished the  same  result,  substantially,  with'  that  in  view  of  the 
plaintifi^  and  upon  substantially  the  same  principle  and  in  the 
same  mode  of  operation." 

The  language  of  the  first  part  of  the  prayer,  here  quoted,  was 
taken  verbaHnij  nearly,  from  the  charge  of  Sir  N.  C.  Tindal  to 
the  jury  in  the  case  of  Walton  v.  Potter  and  Horsfall,  Web- 
ster's Pat  Cases,  587. 

This  was  a  case  where  the  plaintiff's  patent  was  for  the  sub- 
stitution of  sheets  of  India  rubber  for  leather  for  the  insertion 
of  the  teeth,  in  the  manufacture  of  cards  for  carding  wool ;  and 
the  infringement  lay  in  the  use  of  cloth  saturated  wiih  a  solu- 
tion of  India  rubber  for  the  same  purpose ;  and  the  court,  after 
determining  the  construction  of  the  specification,  gave  substan- 
tially the  same  instruction  that  the  plaintiff  prayed  for  here.  It 
is  in  this  case  that  C.  J.  Tindal  says,  <<  That  if  a  man  has,  by 
dint  of  his  own  genius  and  discovery,  after  a  patent  has  been 
obtained,  been  able  to  give  the  public,  without  reference  to  the 
former  one,  or  borrowing  from  the  former  one,  a  new  and  supe- 
rior mode  of  arriving  at  the  same  end,  there  can  be  no  objection 
to  his  taking  out  a  patent  for  that  purpose.  But  he  has  no 
right  whatever  to  take,  if  I  may  so  say,  a  leaf  out  of  his  neigh- 
bor's book,  &;c." 

It  would  be  hard  indeed  to  find  a  case  where  the  court's  de- 
cision, applied  to  the  facts  in  this  cause,  more  completely  nega- 
tived the  right,  set  up  by  the  defendants,  to  biuld  the  cars 
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which  they  did  btdld ;  for  here,  the  taking  of  the  leaf  oat  of  the 
book  is  not  left  to  inference,  but  day  and  date  are  given  for 
the  act. 

To  the  same  point  is  the  case  Huddart  v.  Grimshaw,  also 
cited  in  the  conrt  below.     Webster's  Patent  Cases,  95. 

Here  a  patent  had  been  obtained  for  making  rope,  a  part 
of  the  process  being  the  passage  of  the  stran£,  while  being 
twisted,  through  a  tube ;  and  it  appear^  that  they  had  formerly 
passed  through  a  hole  in  a  plate.  If  the  tube  and  the  plate  were 
the  same,  substantially,  the  difference  being  colorable  only,  then 
the  patent  was  void,  otherwise  it  was  good ;  and  the  question 
was  left  to  the  jury,  who  found  for  the  plaintifil 

To  the  same  point  is  the  case  of  Russell  v.  Cowley  &  Dixon, 
Webster's  Patent  Cases,  463. 

This  was  the  case  of  a  patent  for  welding  iron  tubes,  by 
drawing  them,  at  a  welding  heat,  through  a  conical  hole.  The 
infringement  was  the  passing  them  between  rollers ;  and  the 
question  of  colorable  or  substantial  difference,  was  referred  to 
tiie  jury. 

So  in  the  case  of  Morgan  v.  Seaward,  Webster's  Patent  Cases, 
170,  which  was  upon  GaUaway's  patent  for  paddle  wheels  of 
steam-vessels,  and  where  the  question  of  infirmgement  having 
arisen,  the  Court,  Alderson,  B.,  told  the  jury  ^'  that  the  ques- 
tion would  be,  simply,  whether  the  defendant's  machine  was 
only  colorably  different ;  that  is,  whether  it  differed  merely  in 
the  substitution  of  mechcuiical  equivalents  for  the  contrivances 
which  were  resorted  to  by  the  patentee."  And  after  referring  to 
points  of  construction,  the  court  continues,  <<  Therefore,  the  two 
machines  were  alike  in  principle ;  one  man  was  the  first  inventor 
of  the  principle,  and  the  other  has  adopted  it;  and  though  he 
may  have  carried  it  into  effect  by  substituting  one  mechanical 
equivalent  for  another,  still  you  (the  jury)  are  to  look  to  the 
substance,  and  not  the  mere  form,  and  if  it  is  in  substance  an 
infringement,  you  ought  to  find  so." 

So,  too,  in  the  case  of  Crossley  v.  Beverly,  growing  out  of 
Clegg's  patent  for  a  gas  meter;  and  refeired  to  by  Alderson,  B., 
in  the  case  of  Jupe  v.  Pratt  and  others,  Webster's  Patent  Cases, 
144,  as  follows :  "  There  never  was  a  more  instructive  case  than 
that.  I  remember  very  well  the  argument  put  by  the  Lord 
Chief  Baron,  who  led  on  that  case,  and  succeeded.  There  never 
were  two  things  to  the  eye  more  different  than  the  plaintiff's  in- 
vention, and  what  the  defendant  had  done  in  contravention  of 
bis  patent-right  The  plaintiff's  invention  was  different  in  form ; 
different  in  construction ;  it  agreed  v(dth  it  only  in  one  thing, 
and  that  was,  by  moving  in  the  water.  A  certain  point  was  made 
to  open  either  before  or  after,  so  as  to  shut  up  another,  and  the 
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gas  was  made  to  pass  through  this  opening ;  passing  through  it, 
it  was  made  to  revolve  it;  the  scientific  men,  all  of  them,  said, 
^<  the  moment  a  practical,  scientific  man  has  got  that  principle 
in  his.  head,  he  can  multiply,  without  end,  the  forms  in  which 
that  principle  can  be  made  to  operate." 

As  in  the  case  under  discussion ;  the  moment  a  practical, 
scientific  man  is  furnished  with  the  idea  of  giving  to  the  car  a 
shape  which  will,  by  dispensing  with  the  framing  ordinarily 
used,  enable  him  to  make  it  lighter  in  proportion  to  its  load, 
than  it  has  ever  been  made  before,  he  can  multiply  without  end 
the  forms  in  which  this  principle  can  be  made  to  operate.  He 
can  make  the  car  a  polygon  of  an  hundred  sides,  of  twenty 
sides,  or  of  eight  sides.  He  can  vaiv  the  angle  of  the  cone,  or 
pyramid,  through  which  the  coal  is  discharged,  ad  if^niium. 
He  can  make  the  opening  at  the  bottom  larger  or  smaller  to 
please  his  fancy.  He  can  avail  himself  or  not  of  the  advantage 
of  lowering  the  car,  in  position,  so  as  to  lower  the  centre  of 
gravity.  Still  the  question  must  always  be,  whether,  whatever 
tile  shape  he  adopts,  he  is  not  availing  himself  of  the  principle 
first  suggested  by  the  patentee ;  a  question  which,  in  a  court 
of  law,  is  at  all  tunes  a  question  not  for  the  court,  but  the  jury ; 
after  the  former  shall  have  given  to  the  specification  that  con- 
struction which  is  to  govern  the  latter  in  determining  whether 
the  infringement  complained  of  falls,  substantially,  in  principle 
and  mode  of  operation,  within  the  plainti£Ps  patent. 

The  authorities  here  cited,  and  which  were  relied  on  in  the 
court  below,  are  held  to  sustain  the  prayer  of  the  plaintiff;  that, 
having  pronounced  upon  the  constniction  of  the  specification, 
the  question  of  infringement  should  be  left  to  the  jury. 

The  court  below  thought  differentiy,  however,  and,  rejecting 
the  prayers  of  both  plaintiff  and  defendants,  instructed  the  jury, 
"  That  while  the  patent  is  good  for  what  is  described  therein ; 
a  conical  body  in  whole  or  in  part,  supported  in  any  of  the 
modes  indicated  for  a  mode  of  sustaining  a  conical  body  on  a 
carriage  or  truck,  and  drawing  the  same,  and  for  those  princi- 

Eles  which  are  due  alone  to  conical  vehicles  and  not  to  recti- 
near  bodies ;  and  it  being  admitted  that  the  defendant's  car 
was  entirely  rectilinear,  that  there  was  no  infringement  of  the 
plaintiff's  patent"     See  Record,  pages  16, 17. 

Upon  tMs  instruction  nothing  was  left  for  the  jury  but  to 
render  a  verdict  for  the  defendant  The  court  had  not  only  set- 
tied  the  construction,  but  the  infringement  also. 

The  present  appeal  is  from  this  decision  of  the  late  district 


'IE 


'he  points  of  the  plaintiff  in  error  are, 
1.  That  the  court  below  erred  in  the  construction  which  it 
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Eve  to  the  specification,  should  it  be  held  that  this  construction 
lited  the  plaintiff  to  tiie  strictly  conical  form. 
And  upon  this  point  the  authority  relied  on  is  the  patent  itseUL 

2.  That  the  court  below  ened,  even  supposing  that  its  con- 
struction of  the  specification  was  correct,  in  excluding  the  in- 
quiry whether  the  cars  of  the  defendants  were  not  substantially 
the  same  in  principle  and  mode  of  operation  with  those  of  the 
plaintiff;  admitting  that  these  last  were  rectilinear  in  their  sec- 
tions and  not  curvilinear. 

And  upon  this  point  the  authorities  relied  on,  are,  Walton  v. 
Potter,  Webster's  Patent  Cases,  687 ;  Huddart  v.  Grimshaw, 
Id.  95 ;  Jupe  v.  Pratt,  citing  Crossley  v.  Beverly,  Id.  144 ;  Mor- 
gan V.  Seaward,  Id«  170 ;  Bussel  v.  Crowley,  Id  463 ;  Phillips 
on  Patents,  125,  6,  7. 

(Infiringement)  Curtis  on  Patents,  263,  265,  264,  5,  268; 
Citing,  Wyeth  v.  Stone,  1  Story,  273 ;  Odic»ne  v.  Winkley,  2 
GalL  51 ;  Gray  t;.  James,  Peters,  C.  C.  E.  394;  Bovill  v.  Moore, 
Day.  Pat  Ca.  361. 

3.  That  the  coTirt  below  erred  in  taking  the  questicm  of  fact 
£rom  the  jury. 

Upon  which  point  the  authorities  already  cited  are  relied  on* 

Defendanfs  Points. 

The  defendant  in  error  submits  that  the  courtbelow  was  ri^ht 
in  refusing  the  prayer  on  the  other  side  and  giving  the  instruction 
which  it  <ud. 

1.  As  to  the  rejected  prayer  of  the  plaintLC 

This  prayer  asserted  the  essence  of  the  invention  to  consist  in 
the  conical  form  adopted  by  the  patentee,  and  rightly  so  asserted, 
but  the  conclusion  thence  drawn  vras  a  nan  seqmiur.  It  was 
that  any  other  form  was  a  violation.  Had  the  patent  claimed 
the  application  of  a  principle  operating  through  the  form  of  a 
cone,  and  more  or  less  through  other  forms,  and  claimed  the 
principle  or  mode  of  operation  through  whatever  shape  permitted 
it,  there  would  have  been  some  ground  for  the  deduction.  But 
the  claim  is  confined  to  a  single  form,  and  only  through  and  by 
that  form  to  the  principles  vi^ch  it  embodies ;  and  if,  out  of 
many  forms  embodying  more  or  less  perfectly  the  same  mode 
of  operation,  the  plaintiff  in  eiror  has  made  his  choice  of  the  best, 
he  is  confined  to  that  choice  and  the  rejection  which  it  involves 
of  all  other  forms  less  felicitous.  It  may  be  admitted,  without 
hesitation,  that  the  substitution  of  mechanical  or  chemical  equi- 
valents, as  the^  are  called,  wiU  not  affect  the  rights  of  a  patentee, 
but  the  cases  m  which  this  principle  holds  are  where  the  modus 
operandi  embraces  more  than  a  single  way  to  reach  tiie  desired 
end.    Where  the  invention  consists  of  a  principle  embodied  in 
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a  single  fonn,  the  fonn  is  the  pnnciple  and  the  principle  the 
form,  and  there  can  be  no  violation  of  the  principle  without  the 
nse  of  the  form.    Davis  v.  Palmer,  2  Brockenbrough,  309. 

2.  As  to  the  conrt's  instraction. 

The  constraction  of  the  patent  was  exdnsively  for  the  judge. 
He  construed  it  correctly  as  embracing  only  a  curvilinear  form. 
It  necessarily  followed  that^  as  the  infringements  relied  on  con- 
sisted only  in  the  construction  of  rectilinear  forms,  there  was  no 
evidence  to  go  to  the  jury  of  any  violation  of  the  patent,  and  it 
was  proper  in  him  so  to  instruct  them.  GrreenlejEif  v.  Birth,  9 
Peters,  292. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Maryland.  The  plaintiff  in  error 
brought  his  action  in  that  court  for  an  infringement  of  the  ex- 
clusive right  to  make,  use,  and  sell  ^<an  improvement  in  cars  for 
the  transportation  of  coal,"  &;c.,  granted  to  him  bv  letters-patent, 
bearing  date  on  the  26th  day  of  June,  1847 ;  and,  the  judgment 
of  that  court  being  for  the  defendants,  he  has  brought  the  record 
here  by  this  writ  of  error. 

It  appears,  by  the  bill  of  exceptions,  that  the  letters-patent 
dedared  on  were  duly  issued,  and  that  their  validity  was  not 
questioned;  but  the  defendants  deided  that  they  had  infringed 
upon  the  exclusive  right  of  the  plainti£f. 

On  such  a  trial,  two  questions  arise.  The  first  is,  what  is  the 
thing  patented;  the  second,  has  that  thing  been  constructed, 
used,  or  sold  by  the  defendants. 

The  first  is  a  question  of  law,  to  be  determined  by  the  court, 
construing  the  letters-patent,  and  the  description  of  the  inven- 
tion and  specification  of  claim  annexed  to  them.  The  second 
is  a  question  of  fact,  to  be  submitted  to  a  jury. 

In  this  case  it  is  alleged  the  court  construed  the  specification 
of  claim  erroneously,  and  thereby  withdrew  from  the  jury 
questions  which  it  was  their  province  to  decide.  This  renders 
it  necessary  to  examine  the  letters-patent,  and  the  schedule 
annexed  to  them,  to  see  whether  their  construction  by  the 
Circuit  Court  was  correct. 

In  this,  as  in  most  patent  cases,  founded  on  alleged  improve- 
ments in  machines,  in  order  to  determine  what  is  the  thing 
patented,  it  is  necessary  to  inquire. 

1.  What  is  the  structure  or  device,  described  by  the  patentee, 
as  embodying  his  invention. 

2.  What  mode  of  operation  is  introduced  and  employed  by 
this  structure  or  device. 

3.  What  result  is  attained  by  means  of  this  mode  of  opera- 
tion* 
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4.  Does  the  specificatioii  of  claim  cover  the  described  mode 
of  operation  hj  which  the  result  is  attained. 

Without  gomg  into  unnecessary  details,  or  referring  io  draw- 
ings, it  may  be  s&ted  that  the  structure,  described  by  this  patent, 
is  the  body  of  a  burden  railroad  car,  made'  of  sheet  iron,  the 
upper  part  being  cylindrical,  and  the  lower  part  in  the  form  of  a 
£nistum  of  a  cone,  the  under  edge  of  which  has  a  flange  secured 
upon  it,  to  which  flange  a  movable  bottom  is  attached.  This 
bottom  is  made  movable,  in  order  to  discharge  the  load  through 
the  aperturf*  left  by  removing  it. 

To  understand  the  mode  of  operation  introduced  and  em- 
ployed by  means  of  this  form  of  the  car  body,  it  is  only 
necessary  to  state,  what  appears  on  the  face  of  the  specificatLon, 
and  was  testified  to  bv  experts  at  the  trial  as  correct,  that,  by 
reason  of  the  circular  jorm  of  the  car  body,  the  pressure  of  the 
load  outwards  was  equal  in  every  direction,  and  thus  the  load 
supported  itself  in  a  great  degree ;  that,  by  making  the  lower 
part  conical,  this  principle  of  action  operated  throughout  the 
car,  with  the  exception  of  the  small  space  to  which  the  movable 
bottom  was  attached;  that,  being  conical,  the  lower  part  of  the 
car  could  be  carried  down  below  the  truck,  between  the  wheels, 
thus  lowering  the  centre  of  gravity  of  the  load ;  that  the  press- 
ure outwards  upon  all  parts  of  the  circle  being  equal,  the  tensile 
strength  of  the  iron  was  used  to  a  much  greater  degree  than  in 
a  car  of  a  square  form ;  and,  finally,  that  this  form  of  the  lower 
part  of  the  car  facilitated  the  complete  discharge  of  the  load 
through  the  aperture,  when  the  bottom  was  removed. 

It  thus  appears  that,  by  means  of  this  change  of  form,  the 
patentee  has  introduced  a  mode  of  operation  not  before  em- 
ployed in  burden  cars,  that  is  to  say,  nearly  equal  pressure  in 
all  directions  by  the  entire  load,  save  that  small  part  which  rests 
on  the  movable  bottom ;  the  effects  of  which  are,  that  the  load, 
in  a  great  degree,  supports  itself,  and  the  tensile  strength  of  the 
iron  is  used,  while  at  the  same  tun^,  by  reason  of  the  same  form, 
the  centre  of  gravity  of  the  load  is  depressed,  and  its  discharge 
fBLcilitated. 

The  practical  result  attained  by  this  mode  of  operation  is  cor- 
rectly described  by  the  patentee ;  for  the  uncontradicted  evidence 
at  the  trial  showed  that  he  had  not  exaggerated  the  practical 
advantage  of  his  invention.     The  specification  states : 

<<  The  transportation  of  coal,  and  all  other  heavy  articles  in 
lumps,  has  been  attended  with  great  injury  to  the  cars,  requiring 
tibie  bodies  to  be  constructed  with  great  strength  to  resist  the 
outward  pressure  on  the  sides,  as  well  as  the  vertical  pressure 
on  the  bottom,  due  not  only  to  the  weight  of  the  mass,  but  the 
mobility  of  the  lumps  among  each  other  tending  to  ^pack,'  as 
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it  is  technically  termecL  Expmence  has  shown  that  cais,  on 
the  old  mode  of  constraction,  cannot  be  made  to  cany  a  load 
greater  tiian  its  own  weight;  but,  by  my  improvement,  I  am 
enabled  to  make  cars  of  greater  durability  than  those  heretofore 
made,  which  will  transport  double  their  own  weight  of  coal,"  Sec 

Having  thus  ascertained  what  is  the  structure  described,  the 
mode  of  operation  it  embodies,  and  the  practical  result  attained^ 
the  next  inquiry  is,  does  the  specification  of  daim  cover  tiiis 
mode  of  operation,  by  which  this  result  is  effected  ? 

It  was  upon  this  question  the  case  turned  at  the  trial  in  the 
Circuit  Court. 

The  testimony  showed  that  the  defendants  had  made  cars 
similar  to  the  plaintiff's,  except  that  the  form  was  octagonal 
instead  of  circular.  There  was  evidence  tending  to  prove  that, 
considered  in  reference  to  the  practical  uses  of  such  a  car, 
the  octagonal  cax  was  substantisuly  the  same  as  the  circular. 
Amongst  other  witnesses  upon  this  point  was  James  Millhol* 
land,  who  was  called  by  the  defendants.    He  testified. 

^  That  the  advantage  of  a  reduced  bottom  of  the  car  was 
obtained,  whether  the  car  was  conical  or  octagonal ;  that  the 
strengthening  of  the  bottom,  due  to  the  adoption  of  a  conical 
form,  was  the  Boxne  when  the  octagonal  form  was  adopted,  at 
the  circular.  That  the  circular  form  was  the  best  to  resist  the 
pressure,  as,  for  instance,  in  a  steam  boiler,  and  an  octagonal 
one  better  than  the  square  form ;  tiiat  the  octagonal  car  was  not 
better  than  the  conical  car ;  that,  for  practical  purposes,  one  was 
as  ^ood  as  the  other;  that  a  polygon  of  many  sides  would  be 
eqmvalent  to  a  circle ;  that  the  octagon  car,  practically,  was  as 
good  as  the  conical  ones ;  and  that,  substantially,'  the  witness 
saw  no  difference  between  the  two." 

The  district  judge,  who  presided  at  the  trial,  ruled,—* 

That  while  the  patent  is  good  for  what  [is]  described  therein, 
a  conical  body,  in  whole  or  in  part,  supported  in  any  of  the 
modes  indicated  for  a  mode'  of  sustaining  a  conical  body  on  a 
carriage  or  truck,  and  drawing  the  same,  and  to  those  principles 
which  were  due  alone  to  conical  vehicles,  and  not  to  rectilinear 
bodies,  and  it  being  admitted  that  the  defendants'  car  was  en- 
tirely rectilinear,  that  there  was  no  infidngement  of  the  plaintiff's 
patent 

The  substance  of  this  ruling  was,  that  Ihe  daim  wus  limited 
to  the  particular  geometrical  form  mentioned  in  the  specifica- 
tion; and  as  the  defendants  had  not  made  cars  in  that  particular 
form,  there  could  be  no  infringement,  even  if  ihe  cars  made  by 
the  defendants  attained  the  same  result  by  employing,  what 
was  in  fact,  the  same  mode  of  operation  as  that  descnbed  by 
tiie  patentee.    We  think  this  ruling  was  erroneous. 
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Under  oui  law  a  patent  cannot  be  granted  merely  for  a  change 
of  form*  The  act  of  February  21, 1793,  §  2,  bo  declared  in  ex- 
press terms ;  and  though  this  declaratory  law  was  not  reenacted 
m  the  Patent  Act  of  1836,  it  is  a  principle  which  necessarily 
makes  part  of  every  system  of  law  granting  patents  for  new 
inventions.  Merely  to  chan^  the  form  of  a  machine  is  the 
work  of  a  constructor,  not  of  an  inventor ;  such  a  change  can- 
not be  deemed  an  invention.  Nor  does  the  plainti£f'ft  patent 
rest  upon  such  a  change.  To  change  the  form  of  an  existing 
machme,  and  by  means  of  such  change  to  introduce  and  em- 
ploy other  mechanical  principles  or  natural  powers,  or,  as  it  is 
termed,  a  new  mode  of  operation,  and  thus  attain  a  new  and 
useful  result,  is  the  subject  of  a  patent.  Such  is  the  basis  on 
which  the  plaintiff's  patent  rests. 

Its  substance  is  a  new  mode  of  operation,  by  means  of  which 
a  new  result  is  obtained.  It  is  tnis  new  mode  of  operation 
which  gives  it  the  character  of  an  invention,  and  entitles  the 
inventor  to  a  patent;  and  this  new  mode  of  operation  is,  in 
view  of  the  patent  law,  the  thing  entitied  to  protection.  The 
patentee  may,  and  should,  so  firame  his  specification  of  claim  as 
to  cover  this  new  mode  of  operation  which  he  has  invented; 
and  the  only  question  in  this  case  is,  whether  he  has  done  so ; 
or  whether  he  has  restricted  his  claim  to  one  particular  geome- 
trical form. 

There  being  evidence  in  the  case  tending  to  show  tiiat  other 
forms  do  in  fact  embody  the  plaintiff's  mode  of  operation,  and, 
by  means  of  it,  produce  the  same  new  and  useful  result,  the 
question  is,  whether  the  patentee  has  limited  his  claim  to  one 
out  of  the  several  forms  which  thus  embody  his  invention. 

Now,  while  it  is  undoubtedly  true,  that  the  patentee  may  so 
restrict  his  daim  as  to  cover  less  than  what  he  mvented,  or  may 
limit  it  to  one  particular  form  of  machine,  excluding  all  other 
forms,^  though  tney  also  embody  his  invention,  ^et  such  an  inter- 
pretation should  not  be  put  upon  his  claim  if  it  can  fairly  be 
construed  otherwise,  and  this  for  two  reasons : 
^  1.  Because  the  reasonable  presumption  is,  that,  having  a  just 
right  to  cover  and  protect  his  whole  invention,  he  intended  to  do 
so.    Haworth  v.  liardcastie,  Web.  P.  C.  484. 

2.  Because  specifications  are  to  be  construed  liberally,  in  ac- 
cordance with  the  design  of  the  Constitution  and  the  patent 
laws  of  the  United  States,  to  promote  the  progress  of  the  use- 
ful arts,  and  allow  inventors  to  retain  to  their  own  use,  not  any 
thing  which  is  matter  of  common  right,  but  what  they  them- 
selves have  created.  Grant  v.  Raymond,  6  Pet  218 ;  Ames  v. 
Howard,  1  Sumn.  482,  485;  Blanchard  v.  Sprague,  3  Id.  535, 
539 ;  Davoll  v.  Brovni,  1  Wood.  &  Minot,  53,  67 ;  Parker  v.  Ha^ 
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worth,  4  Mclean's  E.  372;  Le  Roy  v.  Taiham,  14  How.  181, 
and  opinion  of  Parke,  Baron,  there  quoted ;  Neikon  v.  Harford^ 
Web.  P.  C.  341;  Russell  v.  Cowley,  Id.  470;  Burden  v.  Win- 
slow,  (decided  at  the  present  term,)  15  Howard. 

The  claim  of  the  plaintiff  is  in  the  following  words : 

^<  What  I  claim  as  my  invention,  and  desire  to  seciire  by  let- 
ters-patent, is  makinff  the  body  of  a  car  for  the  transportation 
of  coal,  &;c.,  in  the  £rm  of  a  firustum  of  a  cone,  substantially 
as  herein  described,  whereby  the  force  exerted  by  the  weight  of 
the  load  presses  equally  in  all  directions,  and  does  not  tend  to 
diange  the  form  thereof,  so  that  every  part  resists  its  equal  pro* 
portion,  and  by  which,  also,  the  lower  part  is  so  reduced  as  to 
pass  down  within  the  truck  firame  and  between  the  axles,  to 
tower  the  centre  of  gravity  of  the  load  without  diminishing  tho 
oapadiy  of  the  car  as  described. 

^*  I  also  claim  extending  the  body  of  the  car  below  the  con- 
necting  pieces  of  the  truck  firame,  and  the  line  of  draught,  by 
passing  the  connecting  bars  of  the  truck  frame,  and  the  (uaught 
bar»  through  the  body  of  the  car,  substantially  as  described." 

It  is  generally  true,  when  a  patentee  describes  a  macbine, 
and  then  claims  it  as  described,  that  he  is  understood  to  intend 
to  claim,  and  does  by  law  actually  cover,  not  only  the  precise 
forms  he  has  described,  but  all  other  forms  which  embody  his 
invention ;  it  being  a  familiar  rule  that,  to  copy  the  pzincipla 
Of  mode  of  operation  described,  is  an  infidngement,  although 
such  copy  should  be  totally  unlike  the  original  in  f(»rm  or  pro- 
portions. 

Why  should  not  this  rule  be  applied  to  this  case? 

It  is  not  sufficient  to  distinguish  this  case  to  say,  that  here  the 
invention  consists  in  a  change  of  form,  and  the  patentee  has 
claimed  one  form  only. 

Patentable  improvements  in  machinery  are  almost  always 
made  by  changing  some  one  or  more  forms  of  one  or  moie 
parts,  and  thereby  introducing  some  mechanical  principle  or 
mode  of  action  not  previously  existing  in  the  machine,  and  so 
securing  a  new  or  improved  result.  And,  in  the  numerous  cases 
in  which  it  has  been  held,  that  to  copy  the  patentee's  mode  of 
operation  was  an  infringement,  the  infringer  had  got  forms  and 
proportions  not  described,  and  not  in  terms  claimed.  If  it  v^ere 
not  so,  no  question  of  infringement  could  arise.  If  the  machina 
complained  of  were  a  copy,  in  form,  of  the  machine  described 
in  the  specification,  of  course  it  would  be  at  once  seen  to  be  an 
infringement.  It  could  be  nothing  else.  It  is  only  ingenious 
diversities  of  form  and  {proportion,  presenting  the  appearance 
of  something  unlike  the  thin^  patented,  which  give  rise  to  ques- 
tions;  and  the  property  of  inventors  would  be  valueless,  if  ik 
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were  enough  for  the  defendant  to  say,  yotir  improvement  con- 
Bisted  in  a  change  of  form ;  you  describe  and  claim  but  one 
form ;  I  have  not  taken  that,  and  so  have  not  infringed. 

The  answer  is,  my  improvement  did  not  consist  in  a  change 
of  form,  but  in  the  new  employment  of  principles  or  powers, 
in  a  new  mode  of  ppemtion,  embodied  in  a  form  by  means  of 
which  a  new  or  better  result  is  produced ;  it  was  this  which 
constituted  my  invention;  this  you  have  copied,  changing  only 
the  form ;  and  that  answer  is  justly  applicable  to  this  patent. 

Undoubtedly  there  may  be  cases  m  which  the  letters-patent 
do  include  only  the  particular  form  described  and  claimed 
Davis  V.  Palmer,  2  ISrock.  309,  seems  to  have  been  one  of 
those  cases.  But  they  are  in  entire  accordance  with  what  is 
above  stated 

The  reason  why  such  a  patent  covers  only  one  geometrical 
form,  is  not  that  the  patentee  has  described  and  daimed  that 
form  only;  it  is  because  that  form  onlv  is  capable  of  embody- 
ing his  invention ;  and,  consequently,  if  the  form  is  not  copied, 
the  invention  is  not  used. 

Where  form  and  substance  are  inseparable,  it  is  enough  to 
look  at  tiie  form  only.  Where  they  are  separable ;  where  the 
whole  substance  of  the  invention  may  be  copied  in  a  different 
form,  it  is  the  duty  of  courts  and  juries  to  look  through  the 
ibnn  for  the  substance  of  the  invention — for  that  which  en- 
titled the  inventor  to  his  patent,  and  which  the  patent  was  de- 
signed to  secure ;  where  that  is  found,  there  is  an  infringement ; 
and  it  is  not  a  defence,  that  it  is  embodied  in  a  form  not  de- 
scribed, and  in  terms  claimed  by  the  patentee. 

Patentees  sometimes  add  to  tiieir  claims  an  express  declara^ 
tion,  to  the  effect  that  the  claim  extends  to  the  thing  patented) 
however  its  form  or  proportions  may  be  varied  But  this  is  un- 
necessary. The  law  so  interprets  the  claim  without  the  addi- 
tion of  these  words.  The  exclusive  right  to  the  thing  patented 
is  not  secured,  if  the  public  axe  at  liberty  to  make  substantial 
copies  of  i^  varying  ito  form  or  proportions.  And,  therefore, 
the  patent^,  having  described  his  invention,  and  shown  its 
principles,  and  claimed  it  in  that  form  which  most  perfectly  em- 
bodies it,  is,  in  contemplation  of  tew,  deemed  to  daim  every 
form  in  which  his  invention  may  be  copied,  unless  he  manifests 
an  intention  to  disclaim  some  of  those  forms. 

Indeed  it  is  difficult  to  perceive  how  any  other  rule  could 
be  applied,  practicably,  to  cases  like  this.  How  is  a  question  of 
infringement  of  this  patent  to  be  tried?  It  may  safely  be  as- 
sumed, that  neither  the  patentee  nor  any  other  constructer  has 
naade,  or  will  make,  a  car  exactly  circular.  In  practice,  devi- 
ations from  a  true  circle  will  ahsrays  occur.    How  near  to  a 
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ciicle,  then,  must  a  car  be,  in  order  to  infiinge?  May  it  be 
slighlly  elliptical,  or  otherwise  depart  from  a  tnie  circle,  and,  if 
so,  how  far  ? 

In  oni  judgment,  the  only  answer  that  can  be  given  to  tiiese 
questions  is,  that  it  must  be  so  near  to  a  true  cirde  as  substan- 
tially  to  embody  the  patentee's  mode  of  operation,  and  thereby 
attam  the  same  kind  of  result  as  was  reached  by  his  invention* 
It  is  not  necessary  that  the  defendant's  cars  should  employ  tiie 
plaintiff's  invention  to  as  good  advantage  as  he  employed  it,  or 
that  the  result  should  be  precisely  the  same  in  degree.  It  must 
be  the  same  in  kind,  and  effected  by  the  employment  of  hia 
mode  of  operation  in  substance.  Whether,  in  point  of  fact,  the 
defendant's  cars  did  copy  the  plaintiff's  invention,  in  the  sense 
above  explained,  is  a  question  for  the  jury,  and  the  court  below 
erred  in  not  leaving  that  question  to  them  upon  the  evidence  in 
the  case,  which  tended  to  prove  the  afBrmative. 

The  judgment  of  the  court  below  must  be  reversed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  Mr.  Jus- 
tice  DANIEL,  and  Mr.  Justice  CAMPBELL,  dissented. 

Mr.  Justice  CAMPBELL. 

I  dissent  from  the  opinion  of  the  court  in  this  case. 

The  plaintiff  claims  to  have  designed  and  constructed  a  car 
for  the  transportation  of  coal  on  raihoads  which  shall  carry  the 
heaviest  load,  in  proportion  to  its  own  weight. 

Hb  design  consists  in  the  adoption  of  the  *^  conical  fcnrm" 
*  for  the  body  of  the  car,"  **  whereby  the  weight  of  the  load 
presses  equally  in  all  directions ; "  does  not  ^'  tend  to  change  tiie 
form  of  the  car ; "  permits  it "  to  extend  down  within  the  truck," 
lowering  ^  the  centre  of  gravity  of  the  load,"  and  by  its  reduced 
size  at  the  bottom  adding  to  its  strength  and  durability.  He 
claims  as  his  invention,  and  it  is  the  whole  of  the  change  which 
he  has  made  in  the  manufacture  of  cars,  ^  the  making  of  the 
body  of  the  car  in  the  form  of  the  frustum  of  a  cone." 

It  is  agreed  that  a  circle  contains  abater  area  than  any 
figure  of  the  same  perimeter ;  that  the  corneal  form  is  best  suited 
to  resist  pressure  from  within,  and  that  the  reduced  size  at  the 
bottom  of  the  car  is  favorable  to  its  strength.  The  introduction 
of  the  cars  of  the  plaintifi^  upon  the  railroad,  for  the  transporta* 
tion  of  coal,  was  attended  by  a  great  increase  of  the  loads  in 
proportion  to  the  weight  of  the  car.  The  merits  of  the  design 
are  frankly  conceded.  Nevertheless,  it  is  notorious,  that  there 
does  exist  a  very  great  variety  of  vessels  in  common  domestic 
use,  '<  of  a  conical  form,"  or,  ^  of  the  form  of  the  frustum  of -a 
cone,"  for  the  reception  and  transportation  of  articles  of  prime 
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necesdity  and  constant  demand,  such  as  water,  coal,  food,  cloth* 
ing.  Sec  It  is  also  trae  that  the  properties  of  the  circle,  and  of 
drcular  forms  alluded  to  in  the  patent  of  the  plaintiff,  are  un- 
derstood, and  appreciated,  and  have  been  apphed  in  every  de- 
partment of  mechanic  art  One  cannot  doubt  that  a  requisition 
from  the  tiransportation  companies  for  cars  of  a  diminished 
weight,  and  an  increased  capacity,  upon  the  machinists  and 
engineers  connected  with  the  business,  wotdd  have  been  an- 
swered promptly  by  a  suggestion  of  a  change  in  the  form  of 
flie  car.  The  merit  of  the  plaintiff  seems  to  consist  in  the 
perfection  of  his  desi^,  and  his  dear  stisitement  of  the  scien- 
tific principle  it  contains.  . 

There  arises  in  my  mind  a  strong  ijt  not  insuperable  objection 
to  the  admission  of  the  claim,  in  the  patent  for  ^'the  conical 
form,"  or  the  form  of  the  firustum  of  a  cone,"  as  an  invention. 
Or  that  any  machinist  or  engineer  can  appropriate  by  patent  a 
form  whose  properties  are  universally  understood,  and  which  is 
in  very  common  use,  in  consequence  of  those  properties,  for  pur- 
poses strictly  analogous.  The  authority  of  adjudged  cases  seems 
to  me  strongly  opposed  to  the  claim.  Hotchkiss  v.  Greenwoodi 
11  How.  249 ;  Losh  v.  Hague,  Web.  Pat  Cas.  207 ;  Winans  v. 
Providence  Raihoad  Company,  2  Story,  412;  2  Id.  190;  2  Car. 
&  Kir.  1022;  3  W.  H.  &  Gord.  427. 

Conceding,  however,  that  the  invention  was  patentable,  and 
this  seems  to  have  been  conceded  in  the  Circuit  Court,  the  in- 
qtdry  is,  what  is  the  extent  of  the  claim  ?  The  plaintiff  professes 
to  have  made  an  improvement  in  the  form  of  a  vehicle,  which  has 
been  a  long  time  in  use,  and  exists  in  a  variety  of  forms.  He 
professes  to  have  discovered  the  precise  form  most  fitted  for  the 
objects  in  view.  He  describes  this  form,  as  the  matter  of  his 
invention,  and  the  principle  he  develops  applies  to  no  other 
form.  For  this  he  claims  his  patent  We  are  authorized  to 
conclude,  that  his  precise  and  definite  specification  and  claim 
were  des^ned  to  ascertain  exactly  the  limits  of  his  invention. 
Davis  V.  Palmer,  2  Brock.  298. 

The  car  of  the  defendants  is  of  an  octagonal  form,  with  an 
octagonal  pyramidical  base.  There  was  no  contradiction,  in 
the  evidence  given  at  the  trial,  in  reference  to  its  description, 
nor  as  to  the  substantial  effects  of  its  use  and  operation.  In 
the  size,  thickness  of  the  metal  employed  in  its  construction, 
Weight,  and  substantial  and  profitable  results,  the  one  car  does 
not  materiallv  vary  firom  the  other.  The  difference  consists  in 
the  form,  and  in  that,  it  is  visible  and  palpable. 

The  Circuit  Court,  acting  upon  these  facts,  of  which  there 
was  no  dispute,  instructed  the  jury  that  an  infiingement  of  the 
plaintiff's  patent  had  not  taken  place.    I  do  not  find  the  ques- 
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tion  before  the  court  a  compound  question  of  law  and  &cL 
The  facts  were  all  ascertained,  and  upon  no  construction  of 
those  facts  was  the  pkdntiflf,  in  my  opinion,  entitled  to  a  judg- 
ment. 

In  theory,  the  plaintiff's  car  is  superior  to  all  others.  His  car 
displays  the  qualities  which  his  specification  distinguishes.  The 
equal  pressure  of  the  load  in  all  directions;  the  tendency  to 
preserve  the  form,  notwithstanding  the  pressure  of  the  load ;  the 
absence  of  the  cross  strain ;  the  lowering  of  the  centre  of  the 
gravity  of  the  load,  —  are  advantages  which  it  possesses  in  a  su- 
perior degree  to  that  of  the  defendants'.  Yet  the  experts  say 
that  there  is  no  appreciable  difference  in  the  substantial  results 
attbrded  by  the  two. 

The  cause  for  this  must  be  looked  for  in  cL  source  extrinMc  to 
the  mere  form  of  the  vehicles.  Nor  is  it  difficult  to  detect  the 
cause  for  this  identity  in  the  results  in  such  a  source. 

The  coarse,  heavy,  cumbrous  operations  of  coal  transportation 
do  not  admit  of  the  manufacture  of  cars  upon  nice  mathema- 
tical formulas,  nor  can  the  loads  be  adjusted  with  much  refer- 
ence to  exactness.  There  is  a  liability  to  violent  percussions 
and  extraordinaij  strains,  which  must  be  provided  for  bv  an 
excess  in  the  weight  and  thickness  of  the  material  used  Then, 
unless  the  difference  in  the  weight  of  the  load  is  great,  there 
will  be  no  conespondent  difference  in  the  receipts  of  the  trans- 
portation companies. 

The  patentee,  not  exagfi[erating  the  theoretical  superioritv  of 
the  form  of  his  car,  overfooked  those  facts  which  reduced  its 
practical  value  to  the  level  of  cars  of  a  form  viddely  variant 
from  his  own.  The  object  of  this  suit  is  to  repair  that  defect 
of  observation.  It  is,  that  this  court  shall  extend,  by  construc- 
tion, the  scope  and  operation  of  his  patent,  to  embrace  every 
form  which  in  practice  will  yield  a  result  substantially  equal  or 
approximate  to  his  own. 

In  the  instruction  asked  for  by  the  plaintiff,  ^  form  and  cir- 
cumstances" are  treated  as  more  or  less  imm&.terial,  but  the 
verdict  is  claimed  if  the  defendants  have  constaructcd  cars 
^  which,  substantially  on  the  same  principle  and  in  the  same 
mode  of  operation,  accomplish  the  same  result" 

The  principle  stated  in  the  patent  applies  only  to  circular 
forms. 

The  modes  of  operation  in  coal  transportation  have  experi- 
enced no  change  from  the  skill  of  the  plainti^  except  by  the 
change  from  the  rectilineal  figure  to  the  circular. 

The  defendant  culheres  to  the  rectiUneal  form.  The  result 
accomplished  by  the  use  of  the  two  cars  is  the  same — a  more 
economical  transportation  of  coal     This  result  it  is  that  tiie 
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plaintiff  desires  to  appropriate,  bat  this  cannot  be  permittecL 
CHirtis  on  Patents,  §  4,  26,  27,  86,  87,  88 ;  2  Story,  408,  411. 

In  the  case  of  Aiken  v.  Bemis,  3  Wood.  &  M.  349,  the  learned 
judge  said,  <^  When  a  patentee  chooses  to  cover  with  his  patent 
the  material  of  which  a  part  of  his  machine  is  composed,  he 
entirely  endangers  his  right  to  prosecute  when  a  different  and 
inferior  material  is  empbyed,  and  one  which  he  himself,  after 
repeated  experiment,  had  rejected." 

The  plaintiff  confines  his  claim  to  the  use  of  the  conical  form, 
and  excludes  firom  his  specification  any  allusion  to  any  other. 
He  must  have  done  so  advisedly.  He  might  have  been  unwil- 
ling to  expose  the  validity  of  his  patent,  by  the  assertion  of  a 
right  to  any  other.  Can  he  abandon  the  ground  of  his  patent, 
and  ask  now,  for  the  exclusive  use  of  all  cars  which,  by  experi- 
ment, shall  be  found  to  yield  the  advantages  which  he  antici- 
pated for  conical  cars  only? 

The  claim  of  to-day  is,  that  an  octagonal  car  is  an  infidnge- 
ment  of  this  patent.  WiU  this  be  the  limit  to  that  claim  ?  Who 
can  tell  the  bounds  within  which  the  mechanical  industry  of  the 
country  may  fireely  exert  itself?  What  restraints  does  this  pa« 
tent  impose  in  this  branch  of  mechanic  art? 

To  escape  the  incessant  and  intense  competition  which  exists 
in  every  department  of  industry,  it  is  not  strange  that  persons 
should  seek  the  cover  of  the  patent  act,  for  any  happy  effort  of 
contrivance  or  construction;  nor  that  patents  should  be  very 
firequently  employed  to  obstruct  invention,  and  to  deter  firom 
legitimate  operations  of  skill  and  ingenuity.  This  danger  was 
foreseen,  and  provided  for,  in  the  patent  act  The  patentee  is 
obliged,  by  law,  to  describe  his  invention,  in  such  full,  clear,  and 
exact  terms,  that  firom  the  description,  the  invention  may  be 
constructed  and  used.  Its  principle  and  modes  of  operation 
must  be  explained ;  and  the  invention  shall  partictdarly  '^  specify 
and  point"  out  what  he  claims  as  his  invention.  Fulness^ 
clearness,  exactness,  preciseness,  and  particularity,  in  the  de- 
scription of  the  invention,  its  principle,  and  of  the  matter  claimed 
to  be  invented,  will  alone  fulfil  the  demands  of  Coneress  or  the 
wants  of  the  country.  Nothing,  in  the  administration  of  this 
law,  will  be  more  mischievous,  more  productive  of  oppressive 
and  costiy  litigation,  of  exorbitant  and  unjust  pretensions  and 
vexatious  demands,  more  injurious  to  labor,  than  a  relaxation 
of  these  wise  and  salutary  requisitions  of  the  act  of  Congress. 
In  my  judgment,  the  principles  of  legal  interpretation,  as  well 
as  the  pubtic  int^est,  require,  that  this  language  of  this  statute 
shall  have  its  full  significance  and  import. 

In  this  case  the  language  of  the  patent  is  full,  dear,  and  ex- 
act   The  claim  is  particular  and  specific. 
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Neither  the  spedfication  nor  the  claim,  in  my  opinion,  em- 
brace the  workmanship  of  tiie  defendants.  I  therefore  respect- 
fully dissent  from  the  judgment  of  the  court)  which  implies  the 
oontxary. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Mainland,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  courti 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs,  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said  Circuit  Courl, 
with  directions  to  award  a  venire  facias  de  now. 


Clinton  Walwobth,  Plaintiff  in-  Ebrob,  i^.  Jambs  Knee* 

LAND  AND  HaNNAH  HIS  WIFE,  AND  FRANCES  CoBNELIA  FOS- 
TER AND  William  Foster^  Infants,  bt  their  next  Fribnii^ 
Jamei^  Sjcbeland. 

Where  a  case  was  decided  in  a  State  court  against  a  partj,  who  was  o|dered  to  oon- 
vey  certain  land,  and  he  bronght  the  case  np  to  this  court  nnon  the  ^nnd  that  the 
contract  for  the  conTcyance  of  the  land  was  contrary  to  tne  laws  of  the  United 
Stales,  this  is  not  enongh  to  ^ve  jntisdiction  to  this  oovzt  under  the  25th  sectioa 
of  the  judiciaiy  act. 

The  State  court  decided  against  him  upon  the  ground  that  ihe  opposite  par^  was 
innocent  of  all  design  to  contravene  the  laws  of  the  United  States. 

But  even  if  the  State  court  had  enforced  a  contract^  which  was  fiwadnjent  and  tM^ 
the  losing  par^  has  no  right  which  he  can  enforce  in  this  court,  which  cannot  there- 
fore take  jurisdiction  over  the  case. 

This  case  was  bronght  up  from  the  Supreme  Court  of  the 
State  of  Wisconsin,  by  a  writ  of  error  issued  under  the  25tli 
section  of  the  judiciary  act. 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  submitted,  on  a  printed  brief  by  Mr.  Smith,  on  behalf 
of  the  plaintiff  in  error,  and  argued  by  Mr.  Baxter,  fcHr  the  de* 
fendants  in  error. 

The  counsel  for  the  plaintiff  in  enror  made  the  following 
points. 

1st  The  contract  in  which  this  suit  originated  was  made  in 
violation  of  the  act  of  Congress,  approved  March  3d,  1807,  en 
titled  "An  act  to  prevent  set^ements  being  made  on  lands  ceded 
to  the  United  States,  unlal  authorized  by  law.   2  U.  S.  Stat  445. 


DECEMBER   TERM,  1858.  849 

Walworth  v,  KneeUnd  et  al. 

Ti)e  first  section  prohibits  the  occupation  and  cultivation  of 
the  public  lands,  under  the  penalty  of  forfeiture  of  all  the  right 
and  claim  of  the  occupant 

The  fourth  section  provides  for  the  removal  of  such  occupants 
and  their  punishment  by  fine  and  imprisonment 

At  the  time  all  the  contracts  connected  with  the  land  in  ques« 
tion,  to  virhich  Walworth  was  a  party,  were  made,  there  was  no 
preemption  law  of  the  United  States  in  force.  Every  occupant 
of  the  public  lands  was  a  trespasser  and  occupied  in  violation 
of  the  act  of  3d  of  March,  1807,  unless  he  had  permission  pur- 
suant to  the  provisions  of  tiie  second  section  of  tiiat  act. 

2d.  The  bond  of  Walworth  to  Arnold,  and  the  contract  in 
which  it  originated,  were  made  in  violation  of  the  4th  section 
of  the  act  of  Congress,  of  the  31st  of  March,  1830.  U.  S.  Stat, 
vol  8,  p.  278. 

3d.  These  agreements  respecting  this  land  between  Frisbee 
and  Walworth,-Frisbee  and  Arnold,  and  Walworth  and  Arnold, 
all  originated  in,  and  were  part  of,  a  combination  to  hinder  and 
prevent,  at  first  any  other  person  than  Frisbee,  and  after  his  sale, 
any  other  than  Walworth  from  purchasing  the  land  at  the  pub* 
lie  sales  of  the  United  States.  There  was  a  double  combina- 
tion. Walworth,  Arnold,  and  Frisbee,  combined  together,  and 
they  also  combined  with  and  became  a  part  of  the  general  or- 
ganization of  the  settiers  upon  the  public  lands  in  the  Milvi^u- 
kie  land  district,  to  prevent  any  one,  excepting  the  actual  claim- 
ant under  the  rules  of  such  organization,  from  purchasing  such 
lands  at  the  public  sales. 

4th.  Frisbee  testifies  that  whether  the  titie  was  obtained  by 
preemption  or  under  the  claim  laws,  the  titie  to  the  land,  ac« 
cording  to  the  original  contract,  was  to  come  to  him ;  that  is, 
he  was  to  purchase  direct  firom  the  United  States,  and  convey 
one  half  to  Walworth ;  and  he  (Walworth)  for  that  one  half 
was  to  furnish  money  to  pay  for  the  whole,  in  addition  to  the 
$100  he  paid  Frisbee  at  the  time  of  making  the  original  oon- 
taict.  In  other  words,  he  was  to  give  something  more  than  the 
price  for  which  the  land  should  be  purchased  of  the  United  States. 

This  contract  wus  clearly  withm  both  the  spirit  and  the  letter 
of  the  act  of  31st  March,  1830,  wMch  declares  all  such  contracts 
absolutelv  void 

5th.  The  contract  between  Walworth  and  Arnold,  if  ever  vaUd, 
was  annulled  or  rendered  impossible  to  be  performed  by  the  act 
of  Congress,  passed  18th  day  of  June,  183o,  entitied  '<  An  act  to 
grant  a  quantity  of  land  to  the  TenitcHry  of  Wisconsin  for  the 
purpose  of  aiding  to  open  a  canal  to  connect  the  waters  of  Lake 
Michigan  VTith  those  of  Rock  River. 

The  counsel  for  the  defendant  in  error  moved  to  dismiss  the 
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case  for  want  of  jurisdiction,  and  on  that  motion  and  on  the 
argoment  of  the  case,  relied  on  the  following  points : 

L  Foster,  the  plaintiff  in  the  court  below,  purchased  from 
Arnold  the  land  in  question,  and  took  the  assignment  of  the 
title  bond  executed  by  Walworth,  without  any  knowledge  o^ 
or  participation  in,  the  illegality  (if  any  existed)  between  Ftisbee 
and  Walworth.  He  expended  his  money  in  the  purchase  and 
improvement  of  the  land,  without  any  design  to  violate  or  en- 
courage the  violation  of  law. 

He  therefore  contends  that  Walworth  cannot  set  up  the  de- 
fence of  illegality  against  him. 

1.  Because  they  are  not  in  pari  delicto. 

2.  Because  he  was  able  to  establish  his  case  as  stated  in  his 
bill,  and  claim  specific  performance  of  the  contract,  without  re- 
lying on  the  illegal  contract  alleged  by  Walworth  to  exist  be- 
tween Frisbee  and  Walworth: 

On  this  point  the  defendant  in  error  will  rely  en  the  following 
cases :  Faiknev  v.  Reynous,  4  Buir.  2070 ;  S.  C.  1  W.  Black- 
stone's  Rep.  633 ;  Petrie  v.  Hannay,  3  T.  R.  418 ;  Simpson  v. 
Bloss,  7  Taunt.  246;  Fivaz  v.  NichoUs,  2  M.  G.  &  S.  601-62; 
Eng.  Com.  Law  Rep.  601 ;  Bunn  v.  Winthrop,  1  Johns.  C.  R 
337;  Ellis  v.  Nimmo,  Lloyd  &  Goold,  333;  10  Cond.  Eng.  C. 
Rep.  633 ;  Lewis  v.  Davison,  4  Mees.  &  Wels.  654* 

IL  This  court  has  not  jurisdiction,  because  the  decision  of 
the  Supreme  Court  of  Wisconsin  does  not  question  the  validity 
of  any  of  the  statutes  referred  to  in  the  assignment  of  errors, 
nor  has  the  plaintifF  in  error  set  up  any  right,  title,  privilege,  or 
exemption  under  said  statutes  or  any  of  them. 

UL  The  Supreme  Court  of  Wisconsin  has  not  misconstrued 
the  acts  of  Congress  named  in  the  assignment  of  errors. 

On  these  points  the  defendant  in  error  will  refer  to  the  acts 
of  Congress  and  authorities  mentioned  below. 

The  Judiciary  Act,  1  Stat,  at  Large,  86,  L.  &  B.'s  edition. 
An  act  to  prevent  Settlements,  etc.  2  Id.  446.  An  act  for  the 
relief,  etc.  4  Id.  391-2.  An  act  to  grant,  etc.,  6  Stat  at  Large, 
246.  An  act  regulating  grants,  etc.,  south  of  Tennessee,  2  Id. 
pp.  229-30,  §§  2,  3,  1803.  An  act  supplementary,  etc  2  Id. 
c.  43,  §  6,  1806.  An  act  to  authorize  the  State  of  Tennes- 
see, etc.,  1806,  c  31,  §  2,  condition  and  2d  proviso,  2  Id.  383. 
An  act  regulating  grants  of  land  in  Michigan,  1807,  c.  34,  §  2, 
p.  438,  vol.  2.  An  act  supplemental,  etc,  1808,  c  10,  §  1, 
p.  466,  voL  2.  1808,  c.  40,  §  6,  p.  480,  an  act  concerning  sales. 
1808,  c  67,  §  3,  p.  603,  an  act  supplemental,  etc  Act  of  1811, 
c  46,  §  4, 1st  proviso,  vol.  2,  pt  664,  preference  fi[iven  to  occu- 
pants. 1813,  c.  20,  §  1,  p.  797,  preference,  in  sales  in  Blinois 
territory,  given  to  settlers.    1814,  c  61,  §  4,  p.  126,  vol.  3,  pre- 
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emption  to  settlers  in  BlinoiB  prior  to  February  5,  ldl3.  1815| 
c.  63,  §  3,  p.  218,  voL  3.  1816,  c  101,  §  1,  p.  307,  voL  3.  1816, 
c  163,  §§1,2,  and  pp.  330, 331.  1820,  c  86,  p.  573.  1826,  c  28, 
vol.  4,  p.  l^A,  preemptions  to  settlers  in  Alabama,  Mississippi, 
and  Florida.  1830,  c  208,  voL  4,  p.  420.  1834,  c  54,  voL  4, 
p.  678.  1838,  c.  119,  voL  5,  p.  251.  Piatt  v.  Oliver  and  others, 
2  McLean,  278;  Oliver  v.  Piatt,  3  How.  410,411. 

Mi.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  a  writ  of  error  directed  to 
the  Supreme  Court  of  the  State  of  Wisconsin. 

A  bin  in  equity  was  filed  in  the  Milwaukie  District  Court  of 
that  State  by  Oustavus  A.  Foster,  against  Walworth,  the  plain- 
tiff in  error,  to  obtain  the  ^ecific  performance  of  a  contract  for 
the  conveyance  of  a  certain  quarter  section  of  land  described 
in  the  bilL  The  contract  under  which  the  complainant  claims 
is  set  out  in  the  biU ;  and,  as  he  alleges,  was  made  by  Walworth 
with  a  certain  Jonathan  E.  Arnold ;  that  the  land  in  question 
had  at  that  time  been  surveyed  by  the  government,  but  not 
offered  for  sale ;  and  that  Arnold,  in  pursuance  of  and  in  exe- 
cution of  the  agreement  with  Walworth,  entered  upon  and  took 
possession  of  it,  and  afterwards  assigned  his  interest  to  the 
complainant,  who  took  possession,  and  still  held  the  possession 
when  his  bill  was  filed ;  that  Walworth  had  become  the  pur- 
chaser, pursuant  to  his  agreement  with  Arnold,  and  obtained  a 
legal  title  from  the  United  States ;  and  was  bound,  under  that 
agreement  and  the  assignment  of  Arnold  above  mentioned,  to 
convey  the  land  to  the  complainant. 

Foster  died  pending  the  suit,  and  the  defendants  in  error  are 
his  legal  representatives. 

W^worth,  in  his  answer,  alleges  that  the  ori^al  contract  in 
relation  to  this  land,  was  between  him  and  a  man  by  the  name 
of  Frisbee ;  that  Frisbee  transferred  his  interest  to  Ajmold,  who 
agreed  to  take  his  place,  and  fulfil  his  part  of  the  agreement ; 
and  that  the  contract  with  Arnold  was  made  upon  £at  condi- 
tion. He  admits  that  Arnold  conveyed  his  interest  to  Foster. 
He  also  gives  in  much  detail  the  several  contracts ;  the  under- 
standing of  the  respective  parties  at  the  time,  as  he  alleges  it  to 
have  been;  their  acts  afterwards;  the  object  of  the  agreement; 
and  the  circumstances  under  which  he  afterwards  became  the 
purchaser  of  the  land  claimed.  And  he  denies  that  there  was 
any  valuable  consideration  moving  firom  Frisbee  or  Arnold  to 
him  to  support  the  contract;  and  if  there  was,  he  denies  the 
construction  given  by  the  complainant  to  the  agreement;  and 
denies,  also,  that  his  subsequent  purchase  from  we  government 
was  made  under  it.    He  alleges  that  neither  Frisbee  nor  Arnold 
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performed  their  part  of  the  contract;  and,  moreover,  that  the 
contract  was  void,  becanae  its  object  and  purpose  was  to  pre« 
vent  competition  for  public  lands,  when  offered  at  auction  by 
the  government,  and  tiberefore  agidnst  the  policy  of  ihe  law. 

Testimony  was  taken  on  both  sides ;  and,  at  the  final  hearing, 
the  court,  by  its  decree  directed  Walworth  to  convey  to  the  de- 
fendants in  error  the  one  half  of  the  quarter  section  m  question. 
Walworth  appealed  to  the  Supreme  Court  of  the  State,  where 
the  decree  was  affirmed.  Ana  this  writ  of  error  is  brought  to 
revise  that  decree. 

Upon  lookinc;  into  the  proceedings  in  the  State  court,  we 
should  be  at  a  foss  to  understand  how  this  court  could  be  sup- 
posed to  have  jurisdiction  upon  this  writ  of  error,  over  any  of 
the  questions  decided  in  tiie  State  court,  if  tiie  jninted  argum^it 
in  behalf  of  the  plaintiiGi  in  error  had  not  pointed  to  the  one  on 
which  he  relies.  For  we  do  not  see  that  Walworth  set  up  any 
right  or  titie  under  an  act  of  Congress ;  or  that  any  of  the  coa- 
tingencies  took  place  at  the  trial  which  give  jurismction  to  this 
court  under  the  twenty-fifth  section  of  the  act  of  1789. 

But  it  appears  that  he  claims  the  right  to  remove  the  case  to 
this  court  upon  the  following  ground :  He  alleges  in  his  answer 
that,  at  the  time  of  his  contract  witii  Frisbee,  and  also  with  At* 
nold,  there  was  no  act  of  Congress  which  authorized  them  to 
settle  on  this  land,  or  gave  any  right  of  preemption  to  those 
who  had  settied  on  them ;  that  they  were  trespassers,  and  had 
illegally  combined  with  a  large  body  of  men  of  like  character, 
who  had  settied  upon  the  public  lands  in  that  district,  to  pre- 
vent them  firom  selling  for  more  than  one  dollar  and  twenty-five 
cents  the  acre,  and  to  secure  to  each  other  at  tiiat  price  the  land 
tiiey  had  respectively  selected.  And  he  furtiier  states,  that  these 
setflers  had  adopted  rules  and  established  a  land  office  in  which 
their  respective  claims  were  to  be*  entered ;  and  had  agreed  that, 
if  tiie  government  refused  to  grant  the  right  of  preemption  at 
the  price  above  named,  and  directed  them  to  be  sold  at  public 
auction,  the  settiers  would,  by  force  and  terror — or,  as  he  terms 
it,  "by  dub  or  Lynch  law" — prevent  any  one  f^om  biddinff 
a^dnst  tiie  settier  for  the  land  he  had  entered  at  their  land 
office ;  and  would,  by  such  means,  enable  him  to  buy  it  at  the 
lowest  government  price,  that  is,  at  one  dollar  and  twenty-five 
cents  an  acre.  And  that,  under  the  agreement  between  Frisbee 
and  himself,  Frisbee  was  to  hold  possession,  and  have  his  claim 
entered  at  the  settiers'  land  office ;  and,  if  Congress  should  give 
tiie  right  of  preemption  at  the  lowest  government  price,  he  and 
Frisbee  or  Arnold  were  to  share  in  the  profits,  Walworth  to 
famish  the  money  to  pay  for  it.  And,  if  no  right  of  preemption 
was  given,  Walworth  was  to  be  permitted  to  buy,  under  the 
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settlers'  regulatlonfl,  at  that  price,  and  the  profits  in  that  case 
also  to  be  shared  between  the  parties.  And  that  these  contracts 
were  in  violation  of  the  acts  of  Congress,  in  relation  to  the  sales 
of  public  lands,  and  contrary  to  public  policy,  and,  therefore, 
void*  Such  is  the  substance  of  his  defence  on  this  part  of  the 
case,  so  far  as  we  can  gather  it  from  his  answer,  (which  is  by 
no  means  clear  in  its  statements,)  and  from  the  evidence  he 
offered  to  support  it,  and  the  printed  argument  filed  in  his 
behalf. 

It  is  due  to  the  State  court  to  say  that,  in  its  decree,  it  de* 
dares  that  such  a  contract  would  be  void;  and  it  decreed  in 
fitvor  of  the  complainants  upon  the  ground  that  it  was  not 
proved,  by  legal  testimony,  that  either  Frisbee  or  Arnold  had 
undertaken  to  associate  themselves  with  the  illegal  combination 
of  settlers,  or  to  use  any  other  unlawful  means,  to  enable  Wal- 
worth to  buy  the  land  in  question  at  a  reduced  price. 

But  if  it  had  been  otherwise,  and  the  State  court  had  com- 
mitted so  gross  an  enor  as  to  say  that  a  contract,  forbidden  by 
an  act  of  Congress,  or  against  its  policy,  was  not  fraudulent 
and  void,  and  tiiat  it  might  be  enforced  in  a  court  of  justice,  it 
would  not  follow  that  this  writ  of  error  could  be  maintained 
In  order  to  bring  himself  within  the  twenty-fifth  section  of  the 
act  of  1789,  he  must  show  that  he  claimed  some  right,  some 
interest,  which  the  law  recognizes  and  protects,  and  which 
was  denied  to  him  in  the  State  court.  But  this  act  of  Congress 
certainly  gives  him  no  ri^ht  to  protection  from  the  consequences 
of  a  contract  made  in  violation  of  law.  Such  a  contract,  it  is 
true,  would  not  be  enforced  against  him  in  a  court  of  justice ; 
not  on  account  of  his  own  rights  or  merits,  but  from  the  want 
of  merits  and  good  conscience  in  the  party  asking  the  aid  of  the 
court.  But  to  support  this  writ  of  error,  he  must  claim  a  right 
which,  if  well  founded,  he  would  be  able  to  assert  in  a  court  of 
justice,  upon  its  own  merits,  and  by  its  own  strength.  No  such 
right  is  claimed  in  the  answer  of  the  plaintiff  in  error.  And  in- 
deed it  would  be  a  novelty  in  legislation  and  in  public  policy 
if  Congress  had  taken  so  much  pains  to  provide  for  the  protec- 
tion of  persons  who  had  combined  with  others  to  perpetrate  a 
fraud  on  the  United  States,  and  found  themselves  in  the  end 
the  sufferers  by  the  speculation ;  or  who,  by  the  error  of  a  State 
court,  had  been  compelled  to  share  its  gains  with  their  associates 
in  the  fraud.  The  right  or  interest  claimed  in  the  State  court 
must  be  of  a  very  dinerent  character,  to  entitle  him  to  the  pro- 
tection of  the  act  of  1789.  It  has  already  been  so  decided  in 
thi9  court  in  the  case  of  Udell  and  others  i;.  Davidson,  7  How. 
769. 

Neither  can  the  writ  of  error  be  supported  on  the  ground  that 
so* 
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Walworth  was  unable  to  pnzchase,  at  one  dollar  and  twentjr-five 
oents  per  acre,  another  portion  of  the  land  mentioned  in  the 
eontracts,  in  consequence  of  its  subsequent  cession  by  ilie 
United  States  to  the  t^oitory  of  Wisconsin*  Whether  that 
cession,  and  the  enhanced  price  at  which  it  was  held,  absohred 
him  from  the  obligation  of  performing  any  part  of  the  contraoti 
depended  altogether  upon  its  construction.  The  rights  of  the 
parties  did  not  depend  on  the  act  of  Congress  makmg  the  ces* 
sion,  but  upon  the  contract  into  which  they  had  entered.  And 
the  construction  of  that  agreement,  and  the  ri^ts  and  obliga* 
tions  of  the  parties  under  it,  were  questions  exdusively  for  the 
State  court;  and  over  its  decree  in  this  respect  this  court  has  no 
oontroL 

The  writ  of  eiror  must  be  dismissed  for  want  of  jurisdictiout 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  ie» 
cord  £rom  the  Supreme  Court  of  the  State  of  Wisconsin,  and 
was  argued  by  counsel  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged,  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby,  dismissed  for  the  want  of  jurisdiction. 


Fabish  Cabter,  Plaintiff  in  Error,  v.  Archibald  T.  Ben- 
nett. 

A  penon  was  sued  in  the  Territorial  court  of  Florida. 

After  the  admission  of  Florida  as  a  State,  the  case  was  tnmsfeired  to  a  State  eoort 

The  defendant  appeared,  and  pleaded  the  general  issue. 

The  verdict  was  given  against  him. 

He  then  moved  in  arrest  of  judgment,  upon  the  cround  that  the  ease  ought  to  hava 

been  transferred  to  the  District  Court  of  the  Umted  States,  instead  of  a  State  court. 
The  motion  was  ovcomled,  and  judgment  entered  up  a^^ainst  him. 
Upon  an  appeal  to  the  Supreme  Court  of  Florida,  tnis  judgment  was  affirmed. 
Tnis  court  has  no  jurisdiction  under  the  S5th  section  of  the  jodicary  act,  to  revlfiv 

that  decision. 
What  the  State  court  decided,  was  the  motion  in  arrest  of  judgment,  where  the  record 

only  is  examined,  and  no  new  evidence  admitted.    There  was  nodiing  in  the  i>1ead- 

ings  to  show  that  the  defendant  was  a  cttiaen  of  Georgia,  and  no  defect  of  joosdlo* 

tiSi  was  apparent. 
The  defendant  might  have  pleaded  in  abatement,  that  be  was  a  citizen  of  Georgia^ 

but  not  having  done  so,  it  was  two  late  to  introduce  the  matter  upon  a  motion  ia 

aztest  fji  judgment* 
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A«  it  does  not  mev.  tlMreforey  diat  the  Supreme  Couct  of  the  State  most  haye  de- 
cided adTcrsdj  to  the  party  now  claiming  tlie  interposition  of  this  court,  and  dedded 
BO  upon  the  construction  of  an  act  of  Congress^  the  writ  of  error  muBt  be  dismissed 
for  want  of  jurisdiction. 

This  case  was  bionght  tip  fiom  the  Supreme  Court  of  the 
State  of  Floxidat  by  a  writ  of  error  issued  under  the  25th  sec- 
tion of  the  judiciary  act 

The  case  is  set  f<»rth  in  the  opinion  of  the  court 

Mr.  Dams  made  a  motion  to  dismiss  it,  for* want  of  jujosdio 
tion,  which  motion  was  resisted  by  Mr.  JohmoUi 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  case  comes  before  us  upon  a  writ  of  error  directed  to  the 
Supreme  Court  of  the  State  of  Florida ;  and  a  motion  has  been 
made  to  dismiss  it  for  want  of  jurisdiction. 

The  suit  was  brought  by  Beimett,  the  defendant  in  error, 
against  Carter,  the  piamtiff  in  errcnr,  in  December,  1842,  while 
lacmda  was  yet  a  territory,  and  was  continued  from  term  to 
term,  until  she  was  admitted  into  the  Union  as  a  State.  The 
action  was  trover  for  certain  property.  The  declaration  was  in 
the  usual  form,  and  the  defendant  jueaded  the  general  issue  of 
not  guilty.  After  Florida  became  a  State,  and  the  territorial 
court,  in  which  the  suit  was  pending,  ceased  to  exist,  the  papers 
were  transmitted  by  the  clerk  to  the  Circuit  Court  of  the  State 
lor  the  same  county. 

The  plaintiff  and  defendant  both  appeared  in  the  Circuit 
Court,  and  the  case  was  continued  until  December,  1848,  when 
tiie  parties  proceeded  to  trial — and  the  jury  found  for  the  de- 
fendant in  ator,  and  assessed  his  damages  at  $19,999.66. 

Several  exceptions  were  taken  to  the  rulings  of  the  court  on 
the  trial,  which  it  is  not  necessary  to  mention,  because  they  re- 
late to  the  laws  of  the  State,  over  whidi  this  court  can  exercise 
no  jurisdiction  upon  this^  writ  of  error.  After  the  verdict  was 
rendered  against  him,  the  {daintiff  in  error,  moved  for  a  new 
4ziaL  But  the  motion  was  overroled  by  the  court  He  there- 
upon offered  to  prove  that  he  was  a  citizen  ci  Gteorgia  at  the 
time  the  suit  was  instituted  in  the  territorial  court,  and  had 
continued  to  be  so,  and  still  was  a  citizen  of  that  State.  And 
this  fact  being  admitted  by  the  opposite  party,  he  moved  in 
arrest  of  jud^ent,  and  that  the  case  be  dismissed  from  the 
court,  with  an  c»der  to  the  derk  to  transfer  the  papers  to  the 
IXstrict  Court  of  the  United  States  for  the  Northern  District  of 
Florida,  or  hold  the  papers  and  proceedings  subject  to  any  order 
of  tmnsfer  or  demand  from  the  said  court 
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This  motion  was  refused,  and  judgment  entered  on  the  verdict. 
Whereupon  he  appealed  to  the  Supreme  Court  of  the  State ;  and 
the  judgment  of  the  Circuit  Court  being  there  affirmed,  he  has 
brought  the  case  before  this  court  hy  writ  of  error. 

In  support  of  this  writ  the  plaintifF  in  error  contends,  that  as 
he  was  a  citizen  of  Georgia  at  the  time  the  suit  was  brought 
in  the  territorial  court,  and  also  when  the  act  of  Congress  of 
February  22d,  1847,  was  passed,  the  suit  was,  by  operation  of 
that  law,  transferred  to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Florida,  and  that  the  Circuit  Court 
of  the  State  had  no  right  to  take  possession  of  the  papers  in  the 
case,  nor  any  authority  to  try  and  decide  it ;  and  that,  by  moT* 
ing  in  arrest  of  judgment  upon  this  ground,  he  had  claimed  a 
right  under  a  law  of  the  tJnited  States ;  and  that,  as  the  dedsion 
was  against  the  ri^ht  claimed,  he  is  entitled  to  a  writ  of  error 
under  the  2dth  section  of  the  act  of  1789. 

Upon  this  motion  to  dismiss  the  writ  of  error,  the  construo* 
tion  of  the  act  of  Congress  of  1847  is  not  before  us.  In  this 
stage  of  the  case  we  are  not  called  on  to  decide  whether  this 
act  of  Congress  did  or  did  not,  prqprio  vigore^  transfer  the  case 
to  the  District  Court  of  the  United  States.  The  only  question 
presented  by  the  motion  is,  whether,  upon  the  record  before  us^ 
we  have  a  right  to  reverse  the  judgment  of  the  State  Court; 
And  in  order  to  give  this  court  jurisdiction  over  the  judgment 
of  the  State  court,  it  must  appear  by  the  record  that  the  right 
now  claimed  by  the  plaintiff  in  error,  to  remove  the  case  to  the 
District  Court  of  the  United  States,  was  so  drawn  in  question 
in  the  State  court,  that  it  must  have  been  decided  in  the  judg- 
ment  it  has  given. 

Now,  there  is  nothing  in  the  pleadings  to  show  that  Carter 
was  a  citizen  of  Georgia.  It  is  not  so  stated  in  the  declaration 
or  plea.  And  when  the  papers  were  transmitted  to  the  State 
court,  he  appeared  there  and  defended  himself  upon  the  plea  of 
the  general  issue,  which  he  had  put  in,  in  the  territorial  court 
This  plea  admitted  the  jurisdiction  of  the  court ;  and  the  case 
was  tried  and  the  verdict  rendered  upon  these  pleadings.  And 
upon  a  motion  in  arrest  of  judgment  the  court  cannot  look  be* 
yond  the  record ;  and  the  judgment  cannot  be  arrested,  unless 
there  is  some  error  in  law  or  defect  of  jurisdiction  apparent  in 
the  proceedings.  And  here  there  was  no  error  or  defect  of  juris- 
diction apparent  on  the  record,  even  if  the  construction  of  the 
act  of  1&17,  contended  for  by  the  plaintiff  in  error,  is  the  true 
one.  Both  parties,  by  their  pleadings,  admitted  the  jurisdiction 
of  the  court;  and  th^re  was  no  averment,  in  any  part  of  them, 
that  Carter  was  a  citizen  of  Georgia.  And  aner  a  verdict  is 
rendered,  the  judgment  cannot  be  arrested  by  the  introduction 
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of  new  evidence  on  a  new  fact.  It  may,  in  a  proper  case,  lay 
tile  foundation  of  a  motion  for  a  new  trial,  but  not  in  arrest  of 
judgment. 

It  is  evident,  therefore,  that  the  State  court,  in  proceeding  to 
give  judgment  on  the  verdict,  could  not  legally  have  decided 
upon  the  validily  of  the  plaintiflf 's  objection  to  its  jurisdiction, 
lliey  could  not  hear  evidence,  in  that  stage  of  the  case,  to  prove 
that  Carter  was  a  citizen  of  (Georgia,  nor  judicially  notice  it 
when  admitted  by  the  opposite  party.     And  we  are  bound  to 

Sesume  that  they  proceeded  to  judgment  on  this  ground,  and 
d  not  consider  tiie  right  claimed  by  the  plaintiff  in  error  as 
properly  before  them. 

Jn  an  action  in  a  circuit  court  of  the  United  States,  where 
the  jurisdiction  depends  upon  the  citizenship  of  the  parties,  it 
has  alvi^ys  been  held,  that  where  the  plaintiff  avers  in  his  decla^ 
ration  that  he  and  the  defendant  are  citizens  of  different  Statesi 
if  the  defendant  means  to  deny  the  fact  and  the  jurisdiction, 
he  must  plead  it  in  abatement ;  and  if  he  omits  to  plead  it  in 
abatement,  and  pleads  in  bar  to  the  action,  he  cannot  avail  him- 
self of  the  objection  at  the  triaL  Still  less  could  he  be  per-^ 
mitted  to  do  so  upon  a  motion  in  arrest  of  judgment.  And  the 
same  principles  which  this  court  sanction  in  such  cases  in  the 
courts  of  the  United  States,  upon  questions  of  jurisdiction  de» 
pending  np<ni  personal  privilege,  we  are  bound  to  apply  to  the 
proceemngs  in  tiie  State  coutt 

Undoubtedly  it  was  in  the  power  of  the  plaintiff  in  error, 
when  he  appeared  to  the  suit  in  the  Circuit  Court  of  the  State, 
to  have  pleaded  to  the  jurisdiction,  upon  the  ground  that  he  was 
a  citizen  of  Georgia.  Whether  such  a  plea  could  have  been 
maintained  or  not,  it  is  not  necessary  for  us  to  say.  But  it  would 
have  brought  before  the  court  the  construction  of  the  act  of 
1847,  and  it  must  have  been  judicially  decided.  And  if  the  de- 
cision had  been  against  the  right  he  claimed  under  it,  this  court 
would  have  had  jurisdiction  to  hear  and  determine  that  question. 
But  upon  the  record,  as  it  comes  before  us,  it  does  not  appear 
that  this  question  waa  ever  presented  to  the  State  court  in  a 
manner  that  would  enable  it  judicially  to  notice  or  decide  it. 
And  the  writ  of  error  must  tiierefore  be  dismissed  for  want  of 
jurisdictiop. 

Order. 

This  cause  came  on  to  be  heard  on  tiie  transcript  of  the  re- 
cord from  the  Supreme  Court  of  the  State  of  Florida,  and  was 
arraed  by  counsel.  On  consideration  whereof^  it  is  now  hexe 
ordered  and  adjudged  by  this  court,  that  this  cause  be,  and  the 
same  is  hereby,  dismissed,  for  the  want  of  jurisdiction. 
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Robert  Fohstth,  Appellant,  v.  John  Reynolds,  Josiah  "EL 
McClube,  and  John  McDougall. 

By  two  acts,  passed  in  1820  and  1833,  Congress  granted  a  lot  in  the  Tillage  of  Peoria, 
in  the  State  of  Illinois,  to  each  settler  who  "  hi^  not  heretofore  received  a  confirmar 
tion  of  claim  or  donation  of  any  tract  of  land  or  Tillage  lot  from  the  United  Statea. 

Lands  granted  to  settlers  in  Michigan,  prior  to  the  surrender  of  the  western  posts  by 
the  British  government,  and  which  grants  were  made  out  to  carrv  out  Jay^  treaty 
in  1794,  were  not  donations  so  as  to  exclude  a  settler  in  Peoria  from  the  benefit  ot 
the  two  acts  of  Congress  above  mentioned. 

This  was  an  appeal  from  the  Circuit  C!oTurt  of  the  District 
of  Illinois,  sitting  as  a  court  of  equity. 

The  case  was  this. 

On  the  4th  day  of  June,  1850,  John  Reynolds,  Josiah  E. 
McClure,  and  John  McDougall,  appellees  in  the  court,  filed 
their  bill  in  the  Circuit  Court  of  the  United  States,  for  the  dis- 
trict of  Illinois,*  against  Robert  Forsyth,  appellant  in  this  court; 

The  bill  sets  forth  that  the  complainants  claim  title  to  a  tract 
of  land  situated  in  the  village  of  Peoria,  State  of  Illinois,  and 
particularly  described  in  said  bUl,  their  claim  of  title  commeno 
mg  with  a  patent  from  the  United  States  to  one  John  L.  Bo- 
^dus,  on  a  preemption  established  by  him  at  the  land  office, 
m  Quincy,  Illinois;  said  patent  bearing  date  January  5, 18%; 
a  copy  of  which,  and  also  of  all  the  intermediate  conveyances 
from  ISogardus  to  said  complainants,  are  filed  with  said  bill  as 
exhibits. 

The  bill  also  avers  that  said  complainants  have  been  for  se- 
veral years  in  possession  of  said  land,  and  made  valuable  im- 
provements thereon,  amounting  to  over  three  thousand  doUanu 

The  bill  further  sets  forth  that  in  the  year  1848,  Robert  For^ 
syth  commenced  an  action  of  ejectment  in  the  said  Circuit  Court 
of  the  United  States  against  one  James  Kelsey  and  Joshua  P. 
Hotchkiss,  then  occupants  of  said  premises,  for  recovery  of  a 
portion  of  said  premises,  to  which  the  said  Forsyth  claimed  title 
under  French  claim  number  seven,  in  said  village  of  Peoriai 
which  claim  covered  the  larger  portion  of  the  premises  above 
referred  to ;  the  said  Forsyth  daiming  by  virtue  of  an  act  of 
Congress,  approved  May  15th,  1820,  entitled  ^'An  act  for  the 
relief  of  the  inhabitants  of  the  village  of  Peoria,  in  the  State  of 
Illinois,"  and  also  by  virtue  of  another  act  of  Congress,  approved 
March  3, 1823,  entitled  ''An  act  to  confirm  certain  claims  to  lots 
in  the  village  of  Peoria,  in  the  State  of  Illinois,"  in  pursuance 
of  which  acts  a  patent  issued  on  the  16th  December,  1845,  to 
the  legal  representatives  of  one  Thomas  Forsyth,  and  to  their 
neirs,  a  copy  of  which  patent  is  filed  as  an  exhibit  with  said  bilL 

The  bill  further  alleges  that  said  Robert  Forsyth,  derived  all 
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his  title  to  said  French  claim  by  inheritance  from  the  said  Tho- 
mas Forsyth,  the  said  Robert  being  one  of  the  sons  of  the  said 
Thomas,  and  by  purchase  from  the  other  heirs  of  the  said 
Thomas. 

The  bill  farther  charges  that  the  act  of  Congress  of  March  3, 
1823,  before  referred  to,  exduded  the  right  or  claim  of  any  set- 
tler in  the  village  of  Peoria,  who  had,  before  the  date  of  the  said 
act,  received  a  confirmation  of  claims  or  a  donation  of  any  tract 
of  land  or  village  lot  from  the  United  States,  and  that  the  grant 
made  by  said  act  was  only  to  such  settler,  provided  he  had  not 
received  any  prior  grant,  confirmation,  or  donation. 

The  bill  fi:urther  charges  that,  by  a  regulation  of  the  General 
Land  Office,  the  appellant,  Forsyth,  in  August,  1845,  filed  an 
affidavit  with  the  Receiver  of  the  Land  Office,  at  Edwardsville, 
to  the  effept  that  Thomas  Forsyth  had  not  received  a  prior  con- 
firmation or  donation,  and  that  said  Thomas  Forsyth  was  an 
inhabitant  or  settler  on  lot  seven,  within  the  meaning  of  the  act. 

The  bill  farther  charges  that  the  claim  of  the  said  Robert  For- 
syth, made  before  the  Register  of  the  Land  Office  at  Edwards-^ 
ville,  Illinois,  on  the  7th  September,  1820,  and  the  evidence  in* 
support  of  said  claim,  show  that  the  same  was  made  by  said 
Forsyth  in  his  own  right,  and  not  as  the  legal  representative 
of  any  other  person. 

The  bill  farther  charges  that  the  said  Thomas  Forsyth  had, 
prior  to  the  passage  of  the  act  of  the  3d  March,  1823,  received 
from  the  United  States  donations  and  confirmations  of  two 
claims  in  the  Territory  of  Michigan,  under  an  act  of  Congress 
entitled  "An  act  regulating  grants  of  lands  in  the  Territory  of 
Michigan,"  approved  March  3, 1807,  and  that  patents  for  said 
claims,  were  duly  issued  to  the  said  Thomas  Forsyth,  in  the 
year  1811,  certified  copies  of  which  patents  are  filed  as  exhibits 
with  said  bilL 

The  biU,  after  propounding  certain  interrogatories,  concludes 
with  a  prayer  for  a  perpetual  injunction  against  the  said  Robert 
Forsyth,  restraining  him  firom  prosecuting  his  said  action  of 
ejectment. 

The  patent)  after  the  usual  grant  to  Bogardus,  concludes  with 
the  following  proviso :  "  subject,  however,  to  the  rights  of  any 
and  all  persons  claiming  under  the  act  of  Congress  of  3d  March, 
1823,  entitled  "An  act  to  confirm  certain  claims  to  lots  in  the 
village  of  Peoria,  in  the  State  of  Illinois." 

The  patent  recites  .Thomas  Forsyth  as  claiming  "  under  John 
Baptist  Maillet,  and  in  right  of  his  own  occupancy  and  cultiva- 
tion," and  also  recites  that  it  appears  fironl  the  certificate  of  the 
register  that "  John  Baptist  MaiUet  was  the  inhabitant  or  settler 
within  the  ptirview  of  said  act  of  Congress  of  1823,"  and  that  it 
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has  appeared  to  the  satUfaction  of  the  register  and  receive 
that  the  said  inhabitant  or  settler  did  not,  prior  to  said  act  of 
1823,  receive  a  confirmation  of  claims  or  donation  of  any  tract 
of  land  or  village  lot  from  the  United  States,  and  that  the  legal 
representatives  of  said  Thomas  Forsyth^  tinder  said  Maillet,  in 
virtue  of  the  confirmatory  act  aforesaid,  are  entitled  to  a  pateni." 

On  the  31st  August,  1850,  Forsyth  filed  his  answer,  admitting 
the  possession  of  the  premises  by  complainants,  as  stated  by 
them,  and  that  the  value  of  the  improvements  was  three  thou- 
sand dollars,  as  stated  by  complainants,  that  the  action  of  eject* 
ment  was  brought,  as  steited  in  the  bill,  and  that  the  complain- 
ants claimed  titie  under  the  Bogaidus  patent. 

The.  answer  further  sets  forth  that  respondent  claims  titie  to 
the  premises,  by  settlement  and  occupation,  of  John  Baptist 
MaiUet,  previous  to  the  year  1790,  and  firom  that  time  to  1801, 
and  a  sale  of  such  possession  and  occupancy  to  John  M.  Cour- 
sell,  and  from  him  to  Thomas  Forsyth,  and  fxnrsytii's  occupancy, 
under  such  purchases,  from  1802  to  1812 ;  also,  by  the  act  of 
Congress,  of  May  15th,  1820,  above  referred  to ;  also,  by  the 
report  of  Edward  Ck>les,  Begister  of  the  Land  Office  at  Edwaids- 
ville,  Blinois,  in  pursuance  of  said  acts  of  Congress,  said  report, 
properly  authenticated,  being  filed  with  the  answer ;  also,  by  the 
act  of  Con^ss  of  March  3, 1823 ;  also,  by  the  survey  of  the  vil* 
age  of  Peona,  and  of  said  premises,  by  the  survevor  of  public 
lands  in  Illinois  and  Missouri,  plats  of  which  are  filed  with  said 
answer,  marked  <<  B ''  and  ^'  C;"  also,  by  the  patent  to  Thomas 
Forsyth,  exhibited  with  said  bill,  and  by  devise  firom  said  Tho- 
mas to  Mary,  the  sister  of  respondent,  and  by  death  of  said  Mary 
without  issue,  whereupon  the  premises  descended  to  respondent 
and  his  brother,  and,  by  deed,  to  respondent  from  his  brother,  for 
his  interest,  duly  certified  copies  of  the  will  of  Thomas  Forsyth, 
and  of  the  deed  from  respondent's  brother  to  him,  being  filed  as 
exhibits  with  the  answer,  and  the  heirship  of  respondent  and  his 
brother  fully  appearing  in  the  proof. 

The  answer  further  states  that  respondent  can  produce  no 
deeds  from  Maillet  to  Coursoll,  and  from  Coursoll  to  Thomas 
Forsyth,  and  that  it  was  the  custom  among  the  French  inhabit- 
ants, prior  to  1812,  to  transfer  the  occupancy  of  real  estate  by 
verbal  contract  and  delivery  of  possession  merely. 

The  answer  further  states  that  respondent  knows  nothing  of 
the  donations  and  confirmations  mentioned  in  said  bill  as  having 
been  made  to  said  Thomas  Forsyth,  in  Michigan,  and  never  heara 
of  such  except  from  said  bill,  or  a  short  time  before  it  was  filed. 

The  answer  further  sets  up  that  said  Bogardus  never  occupied 
said  premises  in  his  own  nghtj  but  as  tencmt  to  one  Jacques 
Mette,  and  that  the  said  Mfette  had,  on  the  4th  day  of  March, 
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1847,  received  a  patent  firom  the  United  States  for  that  portion 
of  thepremises  occupied  by  said  Bogardus,  and  therefore  said 
Bogardus  having  never  occnpied  said  land  in  his  own  right,  but 
only  as  tenant  to  said  Mette,  the  said  preemption  claim  of  Bo« 
gardus,  and  the  patent  issued  thereon  to  hun,  were  void,  of  all 
which  the  answer  avers  the  complainant  had  notice. 

The  answer  further  sets  up  that  even  if  it  should  appear  in 
proof  that  the  Thomas  Forsyth,  referred  to  in  said  bill,  and 
respondent's  father  weie  the  same  person,  and  that  said  Thomas 
Forsyth  did  receive  the  confirmations  in  Michimn,  described  in 
said  bill,  nevertheless,  said  confirmations  would  not  prevent  the 
said  Thomas  Forsyth  firom  holding  said  premises  in  JPeoria,  un- 
der a  proper  construction  of  the  act  of  3a  March,  1823. 

Exhibits  were  filed  with  the  answer  and  proof  taken,  showing 
the  defendant's  title  under  Thomas  Forsyth. 

On  the  7th  June,  1850,  the  complainants  filed  an  amendment 
to  their  bill,  setting  forth  that  the  John  Baptist  Maillet  men* 
tioned  in  the  patent  to  the  legal  representatives  of  Thomas  For- 
syth, died  about  the  year  1801,  ana  that  neither  the  said  Maillet 
nor  his  legal  re^esentatives,  nor  any  other  person,  except  the 
said  Thoma^  Forsyth,  ever  presented  any  claim  to  said  lot 
seven  before  the  officers  of  the'  land  office  at  Edwardsvillci 
under  the  provisions  of  the  acts  of  Congress  before  referred  to. 

On  the  26th  December,  1850,  the  respondents  filed  an  answer 
to  the  amendment,  admitting  the  death  of  said  Maillet,  as 
therein  stated,  but  insisting  that  Thomas  Forsyth  was  the  legal 
representative  of  said  MaiUet,  and  authorized  to  claim  said  pre- 
mises before  the  land  officers  at  Edwardsville,  under  the  act  of 
Ck)ngres8. 

Much  proof  was  taken,  by  the  complainants  in  the  case,  to 
show  the  identity  of  the  Thomas  Forsyth  who  received  the  con- 
firmations in  Imchigan,  with  the  Thomas  Forsyth  to  whose 
legal  representatives  the  Peoria  lot  was  patented,  and  who  was 
the  father  of  Bobert  Forsyth,  the  defendant. 

The  defendants  took  the  depositions  of  lisette  Mette,  Antoine 
Smith,  Joseph  Aubuchon,  Sarah  Bouche,  and  others,  by  whom 
it  wad  clearly  proven  that  about  sixty  years  ago  John  Baptist 
Maillet  occupied  the  premises  at  Peoria ;  that  he  sold  to  Odut^ 
soil ;  that  CoursoU  sold  to  Thomas  Forsjrth,  who  continued  to 
occupy  the  lot ;  that  these  sales  were  made  in  the  ordinary  mode 
of  selhng  real  estate  among  the  French  at  Peoria  at  that  time, 
by  verbal  sale  and  delivery  of  possession. 

The  said  Lisette  Mette  also  proved  that  the  said  Bobert  For- 
syth, defendant,  was  the  son  of  said  Thomas  Forsyth,  that  she 
was  present  at  his  birth,  which  took  place  on  the  lot  in  contro- 
versy. 

VOL.  XV.  31 


SUPBEME    COUBT. 


Forsyth  v.  Bejnolds  et  al. 


It  is  also  proven  that  Thomas  Forsyth  died  in  1833,  leaving 
three  children,  to  wit:  Thomas,  Mary,  and  appellant,  and  that 
Mary  died  without  issue,  leaving  Thomas  and  appellant  her  sole 
heirs.     There  is  no  controversy  on  this  point. 

The  case  was  heard  before  the  district  judge,  holding  the  Cir- 
cuit Court  at  the  December  term,  1852,  who  decreea  a  perpe- 
tual injunction  against  the  defendant  Bobert  Forsyth,  enjoining 
him  from  prosecuting  said  action  of  ejectment,  the  decree  being 
on  the  ground  that  the  confirmation  in  Michigan  to  Thomas 
Forsyth  rendered  invalid  the  Peoria  patent  to  his  legal  repre- 
sentatives, under  the  act  of  March  3, 1823. 

From  this  decree  Forsyth  appealed  to  this  court. 

The  cause  was  argued  by  Mr.  WiUiamSy  for  the  appellant. 
Briefs  were  also  filed  upon  that  side  by  Mr.  Lincoln  and  iSr. 
Oamble.  Mr.  Chase  ar^ed  the  case  for  the  appellee;  and  a 
brief  was  also  filed  by  Mr.  Purple. 

The  following  is  the  notice  of  the  main  point  in  the  case, 
taken  from  one  of  the  briefs  on  the  part  of  the  appellant* 

The  objection  made  to  the  patent  to  Forsyth's  representatives 
is,  that  Forsyth  in  his  life  obtained  two  confirmations  for  lands 
in  Michigan  Territory. 

If  the  act  of  1823  designed  to  exclude  from  the  erant  all 
settlers  who  had  previously  received  confirmations  or  <K>natioiis 
of  lands  or  lots,  in  any  part  of  the  Territory  of  the  United  States, 
such  design  was  strangely  singular.  If  it  excludes  all  who  had 
received  confirmations,  it  excludes  them  without  reference  to 
the  character  of  the  title  confirmed  or  the  considei:ation  for  the 
confirmation.  It  would  place  on  the  same  footing,  those  who, 
under  treaties  made  by  the  United  States  with  foreign  nations, 
had  obtained  confirmations  of  titles  which  the  United  States 
were  bound  to  confirm ;  and  those  who  had  received  from  the 
United  States  lots  or  lands  as  mere  gratuities.  It  should  not 
receive  a  construction  that  would  make  it  operate  so  absurdly, 
unless  such  construction  is  unavoidable.  No  similar  act,  with 
such  a  restriction  upon  its  operation,  can  be  found  among  the 
acts  of  Congress.  It  is  apparent,  from  the  history  of  the  IVuchi- 
gan  titles  of  Thomas  Forsyth,  which  are  employed  in  this  case 
to  defeat  the  title  to  this  lot  in  Peoria,  that  if  they  can  have  the 
effect  given  to  them  by  the  Circuit  Court,  then  a  confirmation 
of  a  Spanish  grant  in  any  part  of  Louisiana,  made  by  the  United 
States  under  the  dear  obligation  of  the  Louisiana  treaty,  would 
equally  defeat  a  title  to  a  lot  in  Peoria  claimed  under  the  act  of 
1823. 

The  titles  in  the  Michigan  land,  held  by  Thomas  Forsyth, 
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were  held  under  the  second  section  of  the  act  of  March  3d,  1807, 
(2  United  States  Stat  438,)  and  they  were  founded  upon  posses- 
sion and  improvement  of  the  property  prior  to  July  Ist,  1776. 
The  tracts  are  situated  at  Gross  roint,  in  the  Detroit  district. 
Now,  the  part  of  Michigan  Territory,  in  which  this  land  was 
situated,  had  been  occupied  by  the  British  authorities  up  to 
June  or  July,  1796,  and  the  possession  and  improvement  of  the 
land  which  were  to  be  the  basis  of  the  title  under  the  act  of 
1807,  were  under  British  sanction.  How  then  did  such  occu- 
pancy of  property,  undoubtedly  within  the  territorial  limits  of  the 
United  States,  become  the  foundation  of  a  grant  by  our  govern- 
ment ?  The  treaty  of  1794,  which  provided  for  the  evacuation 
of  all  places  within  our  territory  occupied  by  the  British  troops, 
required,  in  its  second  section,  that  traders  and  settlers  should 
be  protected  in  the  enjoyment  of  their  property,  and  should  be 
free  to  settle  the  same  or  retain  it'for  their  own  benefit*  This 
obligation,  assumed  by  the  treaty,  was  recognized  and  dis- 
charged by  the  act  of  1807,  as  far  as  that  act  extended,  and  the 
titles  thus  acquired  were  not  mere  gratuities,  but  had  for  their 
consideration  all  stipulations  in  the  treaty  which  our  govern- 
ment regarded  as  beneficial  to  itself.  In  respect  to  their  con- 
sideration, these  titles  stand  upon  the  same  footing  as  any  others 
which  have  been  acknowledged  and  confirmed  by  our  govern- 
ment, under  any  of  the  treaties  by  which  we  have  acquired 
territory,  and  by  which  we  become  bound  to  acknowledge  and 
perfect  the  titles  initiated  under  the  former  government. 

When  an  individual  has  acquired  a  title  from  our  government 
under  the  obligation  of  a  treaty  with  a  foreign  nation,  and  there- 
fore for  a  consideration  which  that  foreign  nation  has  given,  we 
would  not  expect  our  own  government  to  make  the  title,  so  ac- 
quired, a  ground  for  excluding  that  citizen  from  any  benefit  con- 
ferred upon  a  class  of  citizens  in  a  distant  part  of  the  country, 
upon  altogether  different  considerations,  when  he  belongs  to  the 
class  intended  to  be  benefited,  and  has  himself  given  the  con- 
sideration for  the  benefit.  It  would  appear  to  be  an  unnatural 
sum>osition  that  such  was  ever  the  design  of  our  government. 

The  language  of  the  act  of  1823,  which  excludes  from  the 
benefit  of  the  grant  those  who  have  obtained  previous  confirma^ 
tions  or  donations,  does  not  require  such  construction  as  would 
exclude  a  person  claiming  proper^  in  Michigan  under  the  Bjct 
of  1807.  A  title  to  property  in  Mchigan  under  that  act  is  not 
a  donation,  for  it  rests  upon  the  considerations  that  moved  two 
sovereign  powers  to  the  conclusion  of  a  treatv*  The  term  "  con- 
firmation "  is  appUed  in  different  acts  of  Congress  to  titles  of 
different  origin.  In  the  second  section  of  the  act,  3d  March, 
1807,  in  relation  to  land  titles  in  Louisiana,  it  is  used  with 
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leference  to  titles  where  there  is  no  other  foundation  for  the 
claim  than  possession*  2  United  States  Stat.  440.  In  the  first 
section  of  the  act  13th  June,  1812,  (2  United  States  Stat  748,)  it 
is  applied  in  like  manner  to  rights,  titles,  and  claims,  resting 
only  upon  possession.  There  are  very  many  acts  in  which  the 
term  is  used  for  the  purpose  of  perfecting  claims,  when,  accord- 
ing to  law,  the  person  in  possession  of  the  property  had  no  title 
to  it,  or  right  to  the  possession,  and  therefore,  in  such  case,  the 
confirmation  is  a  mere  gratuity. 

The  counsel  for  the  appellees  thus  briefly  noticed  the  point  in 
question. 

The  claims  confirmed  to  Forsyth,  at  Gross  Point,  under  the 
act  of  the  3d  March,  1807,  are  of  the  same  class  and  character 
as  the  one  which  he  now  seeks  to  enforce  in  Peoria.  Settle* 
roent  and  occupation  were  necessary  to  establish  the  validity  of 
both.  No  other  claim,  equitable  or  legal,  is  advanced  in  favor 
of  either.  In  the  one  case,  the  right  depends  upon  a  settlement 
prior  to  the  1st  day  of  January,  1813 ;  in  the  other,  upon  a 
settlement,  and  continued  occupancy,  from  before  the  1st  day 
of  July,  1796,  to  the  passage  of  the  act  of  3d  March,  1807.  In 
neither  case,  at  the  time  of  the  passage  of  the  acts,  had  the 
settlers  or  occupants  any  title  to  the  mnds,  derived  from  any 
source  which  the  Grovemment  of  the  United  States  were  legally 
or  morally  bound  to  respect.  Both  were  gratuities — mere 
boons ;  not  at  all  allied  to  those  cases  where  grants,  ooncessionSy 
or  donations  have  been  made  by  the  officers  of  foreign  govern* 
ments,  under  the  authority  of  such  governments,  previous  to  the 
time  of  the  acquisition  of  the  Teiritory  in  which  they  w^re 
located  by  the  United  States. 

It  is  apparent  that  the  object  and  design  of  the  reservation  in 
the  act  of  1823,  was  to  prevent  any  one  from  becoming  the  re- 
cipient of  the  bounty  of  the  government,  in  lands  or  lots,  more 
than  once ;  and  it  is  not  confined  in  its  operation  to  any  special 
location,  or  particular  class  of  cases. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  bill  seeks  to  set  aside  a  patent  to  the  legal  representa- 
tives of  Thomas  Forsyth,  because  he  had  obtained  from  the 
United  States  two  other  donations  of  land  situate  in  Michigan, 
previous  to  his  donation  of  the  village  lot  in  Peoria ;  and  it  is 
alleged  that  for  this  reason,  his  donation  certificate  and  patent 
were  fraudulent,  as  a^inst  the  complainants,  and  should  not  be 
set  up  to  their  prejudice ;  and  so  the  court  below  held. 

Waiving,  for  the  present,  all  consideration  of  the  fact  that 
Forsyth  claimed  the  village  lot  as  assignee  of  Maillet,  who  had 
not  obtained  any  previous  <^ confirmations,  or  donation;''  and 
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secondly,  that  the  patent  to  Bogardns  was  made  siibject  to  the 
rights  of  all  persons  claiming  lots  in  Peoria,  nnder  the  act  of 
1823;  and  placing  the  case  on  the  ground  that  the  Circtdt 
Court  did,  and  then  how  does  the  claim  to  relief  stand  ? 

It  was  assumed  by  the  court  below,  that  Fors^h  had  received 
as  a  donation,  the  two  tracts  of  land  in  Michigan,  within  the 
meaning  of  the  act  of  1823.  That  the  act  contemplated  a  do- 
nation we  think  is  true. 

A  donation  is  a  eift  and  gratuity,  and  not  a  grant  of  land 
founded  on  a  consideration,  as  where  the  government  is  bound 
to  make  it  by  treaty  stipulation  conferring  mutual  benefits. 
Thomas  Forsyth  and  his  family  were  Canadian  settlers  and 
British  subjects,  residing  on  our  side  of  the  Une,  established  by 
the  treaty  of  peace  of  1783 ;  they  professed  allegiance  to  Great 
Britain,  as  all  that  population  did  at  the  date  of  Ja^y's  treaty,  in 
1794,  and  up  to  July,  1796. 

By  the  sixth  article  of  the  treaty  of  1783,  it  was  provided  that 
no  one  should  suffer  by  reason  that  they  took  part  with  Great 
Britain  in  the  war,  "  in  person  or  properly." 

As  Great  Britain  held  possession  of  the  country  in  Mchigan, 
regardless  of  the  treaty  of  1783,  a  principal  object  of  Jay's  treaty 
was  to  obtain  actual  possession,  and  to  do  this  it  was  necessary 
to  secure  the  removal  of  the  British  troops,  and  an  evacuation 
of  the  military  posts  of  that  power  from. our  side  of  the  line. 

The  second  article  expressly  provided  for  these  objects,  and 
at  the  same  time,  and  as  matter  of  justice,  it  was  declared,  that 
all  settlers  and  traders,  within  the  precincts  or  jurisdiction  of 
said  posts  shall  continue  to  enjoy,  unmolested,  all  their  property 
of  every  kind,  and  shall  be  protected  therein  by  the  Ainerican 
government ;  that  they  may  sell  their  lands  and  houses,  or  re- 
tain the  property  thereof  at  discretion ;  and  that  those  who  con- 
tinue in  the  country  for  one  year,  after  the  date  of  the  Ixeaty, 
shall  be  considered  as  having  elected  to  become  citizens  of  the 
United  States. 

The  9th  article  is  reciprocal  and  general,  and  further  provides 
that  British  subjects  holding  lands  in  Ihe  United  States  shall 
continue  to  hold  them,  according  to  the  nature  and  tenure  of 
their  respective  estates  and  titles  therein,  and  that  they  may 
sell  or  devise  the  same  as  if  they  were  natives. 

As,  from  1783  to  1794,  no  title  could  be  made  by  Great  Bri- 
tain to  lands  on  our  side  of  the  line,  within  the  jturisdiction  of 
the  posts,  it  was  for  mere  settlers,  to  a  great  extent,  that  the  2d 
article  of  the  treaty  provided:  persons  residing  there  usually 
having  no  other  evidence  of  title  than  possession,  improvements, 
and  actual  residence  on  the  land. 

To  execute  in  good  faith  this  part  of  the  treaty,  Congress  pro- 
Si* 
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Tided,  by  the  act  of  March  3, 1807,  (see  2,)  that  to  every  person 
or  persons  in  possession  at  that  date  of  any  tract  of  land^  in  his 
own  right,  in  Michigan  Territory,  which  ^ct  of  land  was  8et> 
iledf  occupied,  and  improved  by  him  or  them  prior  to  the  Ist 
day  of  July,  1796,  or  by  some  other  person  under  whom  he  or 
they  hold  or  claimed  the  right  of  occupancy  or  possession  there* 
of^  and  which  occupancy  or  possession  had  been  continued  to 
the  time  of  passing  that  act,  then  the  said  tract  or  parcel  of 
land  thus  possessed,  occupied,  and  improved,  should  be  granted, 
and  such  occupant  should  be  confirmed  in  tiie  tide  to  the  same 
as  an  estate  oi  inheritance  in  fee-simple. 

The  act  of  1807  pointed  out  ih6  mode  by  which  those  seeking 
title  under  it  should  proceed.  Forsyth's  two  daima  were 
brought  strictly  withiir  the  terms  of  the  act;  he  got  certificates 
from  the  commissioners  to  that  effect,  and  in  1811  obtained  his 
patents. 

The  larger  liact  of  600  acres  he  claimed  by  a  deed  of  convey- 
ance from  his  father,  William  Forsyth ;  and  the  other  tract  for 
336  arpens  he  held,  as  one  of  his  father's  heirs,  by  a  deed  of 
partition.  Both  tracts  front  on  lake  St  Clair,  and  were  within 
the  jurisdiction  of  the  British  posts. 

We  suppose  it  is  free  from  controversyi  that  these  two  tzactB 
of  land  were  the  property  of  Thomas  Forsyth,  in  1807,  by  virtue 
of  the  treaty  of  1794,  and  just  as  plainly  property  as  lands  held 
by  a  concession  in  Louisiana,  imder  the  Spanish  government^ 
by  force  of  the  treaty  of  1803. 

In  neither  case  could  a  donation  be  assumed  to  have  been 
made.  As  Forsyth  obtained  no  donation  in  Michigan,  he  was 
not  within  the  prohibition  prescribed,  by  the  act  of  1823,  to 
settiers  in  the  village  of  Peoria,  and^  therefore,  the  decree  below 
must  be  reversed,  and  the  bill  dismissed,  but  without  prejudice 
to  either  party,  in  prosecuting  and  defending  the  suit  at  law^ 
sought  to  be  enjoined  by  the  bill,  in  regard  to  matters  not  heie- 
by  decided. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of 
Illinois,  and  was  argued  by  counseL  On  consideration  whereof^ 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Circmt  Court,  in  this  cause,  be,  and  the 
the  same  is  hereby,  reversed,  with  costs,  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  dismiss  the  bill  of  complaint  without  preju- 
dice to  either  party,  in  prosecuting  and  defending  the  suit  at 
law,  sought  to  be  enjoined  by  the  bill,  in  regard  to  matters  not 
hereby  decided. 
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The  Executors  of  John  McDonooh,  deceased,  and  others, 
V.  Mart  Murdoch  and  otherS|  Heirs  of  John  McDonooh, 

DECEASED, 

McDonogfa,  A  dtisen  of  LoviiiaiiA,  made  a  will,  in  wbich,  after  beqveaihiiig  oertaiii 
leeadet  not  inTolred  in  the  present  controyersy,  he  gare,  willed,  and  bequeathed 
all  the  rest,  residue,  and  remainder  of*  his  property  to  the  corporations  of  tne  dties 
of  New  Orleans  and  Baltimore  fbreyer,  one  half  to  each,  for  Uie  education  of  tfie 
poor  in  those  cities. 

The  estate  was  to  be  oonrerted  into  real  property,  and  managed  by  six  agents,  three 
to  be  appointed  by  each  dty. 

Ko  alienation  of  this  fleneral  estate  was  erer  to  take  place,  under  penalty  of  forfeiture, 
when  the  States  of  Maryland  and  Louisiana  were  to  become  his  residoary  deriseee 
for  the  purpose  of  educating  the  poor  of  those  States. 

Althou^  there  is  a  complexity  in  the  plan  by  which  the  testator  proposed  to  effect 
his  puxpose,  yet  his  intention  is  dear  to  make  the  dties  his  legatees ;  and  his  direc- 
tions about  the  agency  are  merely  subsidiary  to  the  general  objects  of  his  will,  and 
whether  l^al  and  practicable,  or  otherwise^  can  exert  no  infliienco  oyer  the  question 
of  its  yali£ty. 

The  dty  of  New  Orieans,  being  a  corporation  established  by  law,  has  a  right  to  leceiye 
a  legacy  for  the  purpose  of  exerdsinf  the  powers  which  haye  been  granted  to  it,  and 
amount  ^ese  powers  and  duties  is  mat  of  establishing  public  schools  for  gratuitous 
education. 

The  dyil  and  English  law  upon  this  point  compared : 

I  The  dispositions  of  the  property  in  this  will  are  not  ''substitutions,  or  Jidd  commieaa,'' 
which  are  forbidden  by  the  Louisiana  code. 
The  meaning  of  those  terms  explained  and  defined : 

The  testator  was  authorised  to  define  the  use  and  destination  of  his  legacy. 

The  conditions  annexed  to  this  legacy,  the  prohibition  to  alienate  or  to  divide  the 
estate,  or  to  separate  in  its  manieigement  the  interest  of  the  cities,  or  tiieir  care  and 
control,  or  to  cteviate  from  the  testator's  scheme,  do  not  inyalidate  the  bequest,  be- 
cause the  Louisiana  Code  proyides  that  "in  all  dispositions  inter  vtoos  and  mortU 
causOf  impossible  conditions,  those  which  are  contnuy  to  the  laws  or  to  morals  are 
reputed  not  written." 

The  dificrenoe  between  the  dyil  and  common  law,  upon  this  point,  examined : 

The  dty  of  Baltimore  is  entitled  and  empowered  to  receive  this  legacy  under  the 
laws  of  Maryland ;  and  the  laws  of  Lomsiana  do  not  forbid  it.  The  article  in  the 
code  of  the  latter  State,  which  says  that  "Donations  may  be  made  in  favor  of  a 
stran^r,  "wbetk  the  laws  of  his  country  do  not  prohibit  similar  dispositions  in  fiivor 
of  a  citizen  of  this  State,"  does  not  most  probably  apply  to  the  dtizens  or  corpora- 
tions of  the  States  of  the  Union.  Moreover,  the  laws  of  Maryland  do  not  prohibit 
similar  dispositions  in  favor  of  a  dtizen  of  Louisiana. 

The  destination  t>f  the  legacy  to  public  uses  in  the  dty  of  Baltimore,  does  not  affect 
the  valid  operation  of  me  oeouest  in  Louisiana. 

The  dties  of  New  Orleans  ana  Baltimore,  having  the  annuities  diarged  upon  thdr 
•        •  •       " icUfyof  tl  ■        -        . 


lollies,  would  be  benefited  by  the  invalidiQr  of  these  legades.    Upon  the  question 
of  their  validity,  this  court  expresses  no  opinion.    But  tne  parties  to  this  suit,  vis., 
the  heirs  at  law.  could  not  claim  them. 
In  case  of  the  failure  of  the  devise  to  the  dties,  the  limitation  over  to  the  States  of 
Maryland  and  Louisiana  would  have  been  operative. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana,  sitting  as  a  court 
of  equity. 

The  bill  was  filed  by  the  appeOees,  as  the  heirs  at  law  of . 
John  McDonogh,  to  set  aside  his  will. 

The  will  itself  is  too  long  to  be  inserted  in  this  report  of  the 
case ;  it  would,  of  itself,  occupy  more  than  thirty  printed  pages. 
The  reporter  adopts  the  following  statement  of  it,  made  out  by 
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the  following  French  jurists,  whose  opinion  was  requested  upon 
the  whole  case,  viz.:  Coin-Delisle,  Advocate,  late  of  the  Council 
of  the  Order  of  Advocates  of  Paris;  Delangle,  late  Bastonier  of 
the  Order  of  Advocates  of  Paris ;  Giraud,  LL.D.,  a  member  of 
the  National  Institute ;  Duranton,  Pere,  Advocate,  Professor  in 
the  Law  Faculty  of  Paris ;  Marcad^,  Advocate,  late  Advocate  in 
the  Court  of  Cassation* 

Statement  of  the  facts  of  the  case. 

John  McDonogh,  a  native  of  Baltimore,  an  inhabitant  of 
McDonoghville,  State  of  Louisiana,  made  his  olographic  will 
at  McDonoghville  aforesaid,  on  the  29th  of  December,  1838, 
according  to  the  forms  prescribed  by  the  local  law. 

No  question  is  raised  about  the  form  of  the  instrument;  nor 
could  it  be  otherwise.  The  Civil  Code  of  Louisiana  gives  every 
man  the  right  of  making  an  olographic  wilL  Such  a  will^  in 
Louisiana,  as  in  France,  is  one  written  by  the  testator  himself; 
and,  in  order  to  be  valid,  it  must  be  entirely  written,  dated,  and 
signed  by  the  testator's  own  hand.  (Art  1581.)  This  kind  of 
will  is  subject  to  no  other  form,  and  may  be  made  anywhere, 
even  out  of  the  State.  (Same  art)  These  are  the  same  rules 
as  those  contained  in  arts.  970  and  999  of  the  French  Civil  Code. 

John  McDonogh  died  in  October,  1850.  His  will  was  proved 
in  due  form  of  law. 

This  will  has  been  printed  at  New  Orleans,  at  full  length,  with 
the  testator's  instructions  appended,  under  the  tide  of  *^  The  last 
Will  and  Testament  of  John  McDonogh,  late  of  McDonoghville, 
State  of  Louisiana;  also  his  Memoranda  of  Instructions  to  his 
Executors,  &c."  We  do  not  mea^  to  give  it  here  in  externa^ 
deeming  a  synopsis  of  it  quite  sufficient  for  our  purpose. 

The  testator,  after  having  called  on  the  holy  name  of  God, 
commences,  by  declaring  that  he  was  never  married,  and  tiiat 
he  has  no  heirs  living,  either  in  the  ascending  or  th6  descending 
line.  So  thkt,  according  to  t]^e  laws  of  the  State,  his  power  of 
willing  away  his  proper^  was  unlimited.  Civil  Code  of  Louis- 
iana, 1483. 

He  orders  that,  immediately  after  his  death,  an  inventory  shall 
be  made  of  his  property,  by  a  notary  public,  assisted  by  two  or 
more  persons,  whom  his  executors  shall  appoint ;  the  same  to 
be  done  on  oath. 

First  comes  a  devise  to  the  children  of  his  sister  Jane,  the 
widow  of  Mr.  Hamet,  of  Baltimore,  of  land  which  he  purchased 
on  the  29th  of  February,  1819,  of  one  John  Payne,  in  Baltimore 
county.  This  lot,  containing  ten  acres,  more  or  less,  together 
with  the  improvements,  goes  to  his  nephews  edforesaid,  a  life 
estate  in  the  same  being,  however,  reserved  to  their  mother. 
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He  also  bequeathes  to  his  said  sister,  widow  Hamet,  six  thou- 
sand dollars,  recommending  to  her  so  to  place  the  capital  as  to 
make  the  interest  support  her  in  her  old  age. 

He  then  bequeathes  their  freedom  to  certain  slaves,  fixes  a 
fifteen  years'  term  of  service  to  be  performed  by  certain  others 
on  his  plantations,  and  orders  the  remainder  of  his  black  people 
to  be  sent  to  Lib^a  by  the  American  Colonization  Society. 

And  now,  in  language  expressive  of  piety  towards  God,  and 
charity  towards  mankind,  the  testator  (after  having  made  these 
deductions  for  his  sister,  Mrs.  Hamet,  for  the  children  of  his 
sister,  and  for  the  freedom  of  a  certain  number  of  slaves)  goes 
on  to  lay  down  what  may  be  called  emphatically  his  will. 

He  gives,  wills  and  bequeathes,  all  the  rest,  residue,  and  re- 
mainder of  his  estate,  real  and  personal,  present  and  fixture,  as 
well  that  which  is  now  his,  as  that  which  may  be  acquired  bv 
him  hereafter,  at  any  time  previous  to  his  death,  and  of  which 
he  may  die  possessed^  of  whateoever  nature  it  may  be,  and 
wheresoever  situate,  unto  the  Mayor,  Aldermen  ana  Inhabit- 
ants of  New  Orleans,  his  adopted  city,  and  the  Mayor,  Alder- 
men and  Inhabitents  of  Baltmiore,  his  native  city,  and  their 
successors  forever,  in  equal  proportions  of  one  half  to  each  of 
the  said  cities  of  New  Orleans  and  Baltimore. 

He  wills,  at  the  same  time,  that  the  entire  mass  of  property 
thus  bequeathed  and  devised,  shall  remain  charged  with  several 
annuities  or  sums  of  money,  to  be  paid  by  the  devisees  of  his 
general  estete,  out  of  the  rents  of  sai4  estate. 

He  adds,  that  the  legacies  to  the  two  cities  are  for  certain 
purposes  of  public  utility,  and  especially  for  the  establishment 
and  support  of  free  schools  in  said  cities  and  their  respective 
suburbs,  (including  the  town  of  McDonogh,  as  a  suburb  of  New 
Orleans,)  wherein  the  poor,  and  the  poor  only,  of  both  sexes,  of 
all  classes  and  castes  of  color,  shall  have  adndttence,  free  of 
expense,  for  the  purpose  of  being  instructed  in  the  knowledge 
of  the  Lord,  and  in  reading,  writing,  arithmetic,  Mstory,  geo- 
graphy, and  singing,  &c,  &c. 

This  is  the  principal  object  of  the  testator's  bounty,  as  ap- 
pears by  the  words  which  usher  in  the  general  devise :  "And 
for  the  more  general  diffusion  of  knowledge,  and  consequent 
well-being  of  mankind,  convinced  as  I  am,  that  I  can  make  no 
disposition  of  these-  worldly  goods  which  the  Most  High  has 
been  pleased  so  bountifully  to  place  under  my  stewardship,  that 
will  be  so  pleasing  to  him,  as  that  by  which  the  poor  will  be 
instructed  in  wisdom,  and  led  into  the  path  of  virtue  and  happi- 
ness, I  give,"  &c. 

For  me  execution  of  his  wiU,  and  with  the  unequivocal  intent 
of  increasing  his  real  estete,  after  his  death,  the  testetor  appointe 
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executors,  to  whom  he  gives  the  seisin  of  all  his  personal  estate, 
corporeal  and  incorporeal,  and  clothes  them  wiu  the  most  ex* 
tensive  powers,  without  the  interference  of  judicial  or  extra* 
judicial  authori^. 

As  relates  to  his  real  estate,  such  as  it  will  be  found  to  be  at 
his  death,  which  estate  he  has  just  devised  to  the  cities  of  New 
Orleans  and  Baltimore,  he  expressly  forbids  the  Mayor,  Aldei^ 
men  and  Inhabitants  of  each  of  the  cities,  and  their  successorSy 
ever  to  alienate  or  sell  any  part  thereof;  but  the  cities  shall  let 
the  lots  improved  with  houses,  to  good  tenants,  by  the  month 
or  year;  they  shall  let  the  unimproved  lots  in  New  Orleans,  its 
suburbs,  town  of  McDonogh,  or  elsewhere,  for  a  term  not  to 
exceed  twenty-five  years  at  any  one  time,  the  rent  payable 
monthly  or  quarterly,  and  to  revert  back,  at  the  end  of  said  time, 
with  all  the  improvements  thereon,  free  of  cost,  to  the  lessors; 
and,  as  to  the  lands,  wherever  situate,  in  the  different  parishes 
of  the  State,  the  cities  shall  lease  them  in  small  tracts,  for  a 
term  not  to  exceed  one  to  ten  years,  revertible  back  with  their 
improvements,  to  be  re4eased  for  a  shorter  time,  and  at  higher 
rates. 

As  concerns  his  personal  estate,  (which,  as  we  have  seen  in 
the  general  bequest  above,  also  belongs  to  the  cities  of  New 
Orleans  and  Baltimore,)  the  testator  instructs  his  testamentary 
executors  to  invest  his  personal  estate  of  aU  kinds,  as  well  as 
the  amount  of  all  debts  owing  to  him,  as  fast  as  they  are  re- 
ceived,  together  with  the  interest  and  increase,  in  real  estate  of 
a  particular  description,  to  wit:  lots  of  ground,  improved  and 
unmiproved,  lying  in  the  city  or  suburbs  of  New  Orleans,  emd 
to  hand  over  said  real  estate,  with  the  title-deeds,  to  the  com- 
missioners and  agents  of  his  general  estate,  so  that,  by  said 
means,  the  whole  of  his  estate,  real  and  personal,  shall  become 
a  permanent  fund  on  interest,  as  it  were,  (viz.  a  fund  in  real 
estate  affording  rents) ;  no  paurt  of  which  fund  shall  ever  be 
touched,  divided,  sold,  or  alienated,  but  shall  forever  remain 
together  as  one  estate,  termed  in  his  will, "  the  general  estate," 
and  be  managed,  as  hereinafter  directed.  The  net  amount  of 
the  revenues  collected  annually  shall  be  divided  equally,  half 
and  half,  between  the  two  cities  of  New  Orleans  and  Baltimore, 
by  the  commissioners  and  agents  of  the  general  estate,  after 
paying  the  several  annuities  and  sums  of  money  hereinafter 
provided  for,  and  appUed  forever  to  the  purposes  for  which  it  is 
mtended. 

The  testator,  dividing  into  eight  equal  portions  the  revenues 
of  his  estate,  thus  mack  up  of  the  immovables  left  at  his  de- 
cease, and  of  those  which  shall  be  acquired  by  his  executorsi 
with  the  aid  of  his  personalty  and  the  interest  accruing  on  his 
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credits,  gives  and  bequeathes  the  first  eighth  part  of  the  net 
yearly  revenue  of  the  whole,  during  forty  years,  to  the  Ameri- 
can Colonization  Society  for  colonizing  the  free  people  of  color 
of  the  United  States ;  but  the  society  shall  not  receive  or  de- 
mand, in  any  one  year,  a  larger  sum  than  $25,000. 

He  gives  and  bequeathes  the  second  eighth  part  of  the  net 
yearly  revenue  of  the  whole  to  the  Mayor,  Aldermen,  and  In- 
habitants of  the  city  of  New  Orleans,  until  said  eighth  part  of 
the  net  yearly  revenue  of  rents  shall  amount  to  the  fall  and  en- 
tire sum  of  $600,000 ;  and  that  for  the  express  and  sole  purpose 
of  establishing  an  asylum  for  the  poor  of  both  sexes,  and  of  all 
ages  and  castes  of  color. 

He  gives  and  bequeathes  the  third  eighth  part  of  the  net 
yearly  revenue  of  the  whole  to  the  Society  for  the  Belief  of 
Destitute  Orphan  Boys  of  New  Orleans,  for  the  express  and 
sole  purpose  of  its  beuig  invested  in  real  estate,  until  the  annu- 
ity shall  amount  to  the  full  sum  of  $400,000,  exclusive  of  the 
interest  which  may  have  accrued  on,  it. 

He  gives  and  bequeathes  the  fourth  eighth  part  of  the  net 
yearly  revenue  of  the  entire  estate  to  the  Mayor,  Aldermen,  and 
Inhabitants  of  the  city  of  Baltimore,  for  the  express  and  sole 
purpose  of  establishing  a  School  Farm,  on  an  extensive  scale, 
for  the  destitute  male  childi^n  of  Baltimore,  of  every  town  and 
village  of  Maryland,  and  of  the  great  maritime  cities  of  the 
United  States,  until  the  said  eighth  part  shall  amount  to  the 
sum  of  $3,000,000. 

There  now  remains  the  revenue  of  one  half  or  four  eighths 
of  the  revenue  of  what  the  testator  styles  his  general  estate. 
The  two  cities  of  New  Orleans  and  Baltimore  being  the  prin- 
cipal legatees,  it  is  obvious  that  they  are  entitled  to  the  four 
eighths  not  bequeathed  by  a  particular  title ;  consequently,  it  is 
laid  down  that,  until  such  time  as  these  four  annuities,  be- 
queathed under  a  particular  title,  shall'  have  been  paid  off  and 
expire,  the  cities  of  New  Orleans  and  Baltimore  shall  receive, 
for  the  establishment  and  support  of  said  free  schools,  one  half 
onlv  of  the  net  yearly  revenue  of  rents  of  the  general  estate, 
ana  no  more. 

Moreover,  the  total  amount  to  be  received  by  each  of  the  le- 
'  gatees  of  one  eighth  of  the  revenue,  until  the  respective  sums 
of  $25,000,  $600,000,  $400,000,  or  $3,000,000  are  realized,  shows 
that  one  of  the  annuities  is  to  determine  before  the  others  are 
paid  off.  The  testator,  therefore,  orders  that,  as  soon  as  any 
one  of  the  annuities  shsdl  be  filled  and  paid  off,  the  proportions 
of  the  net  yearly  revenue  of  rents  of  the  general  estate,  which 
were  payable  under  the  extinct  annuity,  shall  so  and  be  pay- 
able to  the  annuity,  bequeathed  to  the  city  of  Baltimorej  for 
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ihe  establishment  of  a  School  Farm;  so  that  the  $3,000,000 
may  be  made  up  in  aa  short  a  space  of  time  as  possible.  It 
will  not  be  tiU  the  full  and  entire  discharge  of  the  annuities, 
that  the  two  cities  will  divide  between  them  the  net  yearly 
revenue  of  rents  of  the  general  estate. 

We  wUl  now  turn  our  attention  to  the  means  and  devices 
adopted  by  the  testator  to  improve  the  condition  of  his  particu- 
lar legatees. 

He  forbids  the  alienation  of  the  real  estate  which  he  leaves 
at  his  death  to  the  two  cities ;  and  points  out  how  the  houses 
shall  be  let  for  ^hort  terms,  the  unimproved  lots  let  for  twenty-five 
years,  at  most,  so  as  to  be  revertibie,  togetiier  with  all  improve- 
ments, to  the  mass  of  his  estate ;  and  ihe  lands  leased  out,  so 
as  to  bring  in  returns  more  and  more  ample. 

He  also  orders  his  testamentary  executors  to  invest  his  pei^ 
sonalty  in  houses  and  building  lots  in  New  Orieans  and  its 
suburbs. 

He  has  not  ordered  any  thing  of  the  kind  for  the  $25,000  of 
the  Colonization  Society  (first  eighth.)  The  sum  is  a  small  one, 
and  can  be  paid  ofi*  in  a  short  time. 

But  as  respects  the  Society  for  the  Relief  of  I>estitute  Or- 
phans, (third  eighth,)  he  gives  this  third  eighth  part  of  the  reve» 
nues  to  be  first  deposited  in  one  or  more  of  the  banks  in  New 
Orleans,  which  allow  interest  on  deposits;  and  then,  always 
with  the  approbation  of  the  Mayor,  Aldermen,  and  Inhabitants 
of  New  Orleans,  who  shall  become  parties  to  the  deeds,  the  said 
society  shall  invest  the  money,  aa  good  purchases  offer,  in  houses 
and  lots  lying  in  New  Orleans  and  its  suburbs,  so  that  such  real 
estate,  once  acquired,  shall  be  inalienable,  and  shall  for  ever  be 
retained  and  held  by  it,  and  remeun  its  property,  in  order  tixat 
the  revenue  of  the  said  real  estate  may  be  sufficient  for  the  sup- 
port of  the  institution. 

With  respect  to  tiie  particular  legacy  bequeathed  to  the  <aty 
of  New  Orleans,  for  the  purpose  of  establishing  an  Asylum  for 
the  Poor,  (second  eighth,)  he  orders  that,  annually  or  semi- 
annually, the  amount  of  me  fractions  of  eighths  be  invested,  as 
the  commissioners  receive  it,  in  bank  stocks,  or  other  good  se- 
curities on  landed  estate,  on  interest,  so  that  the  capital  of 
$3,000,000,  may  be  thereby  augmented  up  to  the  time  when 
the  last  of  the  annuity  shall  be  received  from  the  general  es- 
tate ;  that,  after  this  period,  (or  even  earlier,  if  a  favorable  op- 
portunity occur,)  one  third  of  the  whole  (not  more)  be  invested 
m  the  purchase  of  landed  estate,  in  the  erection  of  buildings, 
and  the  funushing  of  necessary  articles ;  and  tiie  remainder,  ct 
two  thirds  at  least,  invested  in  the  purchase  of  sudi  houses  and 
building  lots,  in  New  Orleans  and  its  suburbsj  as  will  probably 


DECEMBEB  TERM,  1853.  878 

Sxecntort  of  McDonogh  et  ftl.  o.  Murdoch  et  ftl. 

greatly  augment  in  value ;  which  real  estate,  when  purchased, 
shall  never  be  alienated,  but  a  permanent  revenue  denved  there- 
from for  the  support  of  the  institution. 

Again,  as  regards  the  particular  legacy  bequeathed  to  the  city 
of  Baltimore  for  a  School  Farm,  (fourth  eighth,)  which  legacy 
is  to  reach  the  amount  of  $3,000,000,  to  be  taken  out  of  the 
eighth  charged  therewith,  and  out  of  the  other  three  ei^ths 
as  soon  as  the  other  three  legacies  are  finally  paid  oif,  the  fund 
must  be  increased  as  it  is  received,  by  investing  the  moneys  in 
bank  stocks,  or  other  fi;ood  securities  on  landed  estate,  on  inte- 
rest ;  and  this  capital,  with  its  increase,  shall  be  invested,  for 
one  sixth  part  at  the  utmost,  in  the  purchase  of  such  land,  ani- 
mals, and  agricultural  implements  as  the  institution  shall  need; 
and  the  other  five  sixths  invested  in  the  purchase  of  houses  and 
building  lots  situated  in  the  city,  suburbs,  and  vicinage  of  Bal- 
timore, or  of  tracts  of  land  in  its  immediate  neighborhood,  viz., 
such  lots  or  lands  (to  be  all  purdiaaed  under  feew»mple  titles) 
as  will  probably  ^eatly  augment  in  value.  And,  in  this  in- 
stance too,  the  real  estate,  when  purchased,  is  never  to  be  sold 
or  alienated,  but  is  to  remain  forever  the  property  of  the  institu- 
tion, to  the  end  that  a  permanent  revenue  may  be  derived  there- 
from. 

We  will  now  examine  the  measures  taken  by  tiie  testator  to 
prevent  the  cities  from  giving  the  moneys  a  dififerent  destination 
from  that  prescribed  by  tiie  testator. 

Not  content  with  appointing  testamentary  executors,  McDo- 
nogh, wishing  to  debar  the  cily  corporations  from  tiie  handling 
of  moneys,  has  ordered  that  there  be  conunissioners  of  his  es- 
tate, havmg  a  principal  and  oenlzal  office  in  the  city  of  New 
Orleans,  where  all  the  muniments  and  papers  relating  to  his 
afiairs  may  be  kept,  as  well  for  the  Asylum  for  the  Poor,  for  the 
investment  of  the  moneys  due  to  tiie  Oij^an  Relief  Society, 
for  the  School  Farm  of  Baltimore,  as  for  the  management  of 
the  general  estate,  or  fund  fox  the  education  of  the  poor. 
These  commissioners  are  to  have  the  sole  management  of  the 
general  estate,  the  leasing  and  renting  of  its  lands  and  houses, 
the  cultivating  of  its  estates,  the  collecting  of  its  rents,  the  pay- 
ing of  the  annuities  bequeathed  as  above,  and  are  to  do  all  acts 
necessary  to  its  full  and  perfect  management. 
^  These  conmiissioners  cannot  be  members  of  the  City  Coun- 
cils ;  but  they  shall  be  appointed  by  the  City  Councils  of  New 
Orleans,  as  regards  the  Asylum  for  the  Poor ;  by  the  Mayor  and 
City  Councils,  as  respects  the  School  Farm  at  Baltimore,  with 
the  style  of  Directors ;  by  the  respective  City  Councils  of  New 
Orleans  and  Baltimore,  as  to  the  managem^it  of  the  fund  for 
the  education  of  the  poor. 
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New  appointments  shall  be  made  annually,  on  a  day  fixed 
by  the  wul. 

The  dtv  councils  shall  have  a  supervision  over  their  opera- 
tions ;  and  to  them  the  commissioners  are  liable  for  the  perform- 
ance of  all  their  duties,  and  must  annually  render  an  account 
of  their  administration. 

Besides  these  commissioners,  each  city  shall  have  agents  on 
the  spot  to  represent  its  commissioners ;  and  these  agents  shall 
also  be  appointed  by  the  mayors  and  city  councils. 

And,  after  the  payment  of  the  annuities,  the  respective  com- 
missioners, or  the  agents  representing  them,  shall  receive  one 
moiety  of  the  net  revenue  of  the  year,  to  be  disposed  of  con- 
formably to  the  wilL 

As  for  the  purchases  to  be  made,  before  the  full  payment  of 
the  annuities  by  the  Commissioners  of  the  Asylum  for  the 
Poor,  they  must  be  approved  by  the  Mayor  and  Uity  Councils 
of  New  Orleans.  The  saqie  rule  is  laid  down  for  the  pup* 
chases  to  be  made  by  the  Directors  of  the  School  Farm.  Thej 
must  be  approved  by  the  Mayor  and  City  Council  of  Balti«> 
more. 

The  testator  recommends  to  the  Commissioners  of  the  Asy- 
lum for  the  Poor  to  apply  to  the  legislature  of  the  State  of 
Louisiana  for  an  act  of  incorporation,  subject  always,  however, 
to  the  conditions  provided  for  in  the  wilL  He  has  also  recom- 
mended, in  the  same  language  and  under  the  same  conditions, 
to  the  Directors  of  the  Farm  School,  to  apply,  for  the  same  pur- 
pose, to  the  legislature  of  the  Stater  of  Mauryland.  He  recurs 
to  the  same  idea,  using  the  same  phraseology ;  and  with  the  in- 
tent, no  doubt,  that  his  general  estate  should  become  a  juridi- 
cal person,  he  also  recommends  to  the  commissioners  to  sue  out 
an  act  of  incorporation  for  said  general  estate,  always  subject 
to  the  conditions  laid  down  in  the  will. 

We  omit  a  variety  of  minute  regulations  concerning  the  pub- 
lication of  the  annual  accounts,  the  building  and  focality  of 
school-houses  and  residences  for  teachers,  the  school  organiza- 
tion, the  immense  lands  for  the  Poor  Asylum,  together  with 
the  high-flown  disquisitions  in  which  the  testator  indulges. 
All  this  matter  appears  to  be  foreign  to  the  controversy.  The 
whole  may  be  reduced  to  these  few  words :  "  The  cities  are  the 
devisees ;  but  the  administration  of  the  property  devised  shall 
be  carried  on  forever  by  commissioners  appointed  by  the  cities, 
and  accountable  to  them ;  and  it  shall  be  the  duty  of  said  com- 
missioners to  hand  over  the  moneys  to  the  new  public  institu- 
tions which  the  testator  orders  to  be  created." 

The  testator  goes  on  to  say:  '<No  compromise  shall  ever 
take  place  between  the  Mayor,  Aldermeui  and  Inhabitants  of 


DECEMBER  TEBM,  1853.  875 

Executors  of  McBonogh  et  al.  v,  Murdoch  et  al. 

BaltimoTe,  and  those  of  New  Orleans^  or  their  successorB,  in 
relation  to  their  respective  rights  to  mv  general  estate." 

<<  Neither  party  shall  receive  from  the  other,  by  agreement,  a 
certain  sum  of  money  annually,  or  otherwise,  for  its  respective 
proportions.  Neither  party  shall  sell  its  respective  rights  under 
this  will,  to  the  general  estate,  to  the  other  or  to  others ;  but 
said  general  estate  shall  forever  remain,  and  be  managed,  as  I 
have  pointed  out,  ordered,  and  directed. 

^<  And  should  the  Mayor  and  Aldermen  of  New  Orleans,  and 
the  Mayor  and  Aldermen  of  Baltimore,  combine  together,  and 
knowingly  and  wilfully  violate  any  of  the  conditions  herein* 
before  and  hereinafter  directed,  for  the  management  of  the 
general  estate,  and  the  application  of  the  revenue  arising  there- 
from, then  I  give  and  bequeathe  the  rest,  residue,  remainder,  and 
accumulations  of  my  said  general  estate,  (subject  always, 
however,  to  the  payinent  of  vxe  aforementioned  annuities,)  to 
the  States  of  Louisiana  and  Maryland,  in  equal  proportions,  to 
each  of  said  States,  of  half  and  half,  for  the  purpose  of  educat- 
ing the  poor  of  said  States,  under  such  a  general  system  of 
education  as  their  respective  legislatures  shall  establish  by  law, 
(alwavs  understood  and  provided,  however,  that  the  real  estate 
thus  destined  by  me  for  said  purpose  of  education,  shall  never 
be  sold,  or  alienated,  but  shall  be  kept,  and  managed  as  they, 
the  said  legislatures  of  said  States,  shall  establish  b^  law,  as  a 
fund  yieldmg  rents  forever;  the  rents  only  of  which  general 
estate  shall  be  taken  and  expended  for  said  purpose  of  educat- 
ing the  poor  of  said  respective  States,  and  for  no  other.)  And 
it  IS  furthermore  my  wish  and  desire,  and  I  hereby  will,  that  in 
case  there  should  be  a  lapse  of  both  the  legacies  to  the  cities  of 
New  Orleans  and  Baltimore,  or  either  of  them,  wholly  or  in 
part,  bv  refusal  to  accept,  or  any  other  cause  or  means  whatso- 
ever, then,  both  or  either  of  said  legacies,  wholly  or  partially 
lapsed,  shaU  inure,  as  far  as  it  relates  to  New  Orleans,  to  the 
State  of  Louisiana,  and,  as  far  as  it  relates  to  Baltimore,  to  the 
.State  of  Maryland,  that  the  legislatures  of  those  States,  respect- 
ively, may  carry  out  my  intentions,  as  set  forth  in  this  my  wul,  as 
far  and  in  the  manner  which  will  appear  to  them  most  proper." 

In  October,  1852,  the  Judge  of  me  District  Court,  sitting  as 
a  Circuit  Judge,  passed  the  following  decree,  viz. 

That  all  that  part  of  the  olographic  will  of  John  McDonogh, 
beginning  at  the  second  paragraph  with  the  words  "  It  is  my 
wm  and  I  direct  my  executors,  (hereinafter  named,)  immediately 
after  my  death,  to  correspond,"  &a,  on  the  second  pa^,  num- 
bered as  the  sixth  page  of  the  printed  copy  of  the  wm  on  file, 
and  ending  with  the  words  <<  or  otherways,  and  held  and  owned 
by  said  corporations,"  on  the  33d  page  of  the  said  printed  copy 
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of  said  will,  being  all  and  every  portion  of  said  will  relative  to 
tiie  city  of  New  Orleans,  the  city  of  Baltimore,  the  State  of 
Louisiana,  and  the^  State  of  Maryland,  the  <<  general  estate,** 
the  Colonization  Society,  a  projected  asylum  in  New  Orleans^ 
tiie  Society  for  the  reUef  of  Destitute  Orphan  Boys,  a  projected 
school  farm  in  Maryland,  free  public  schools  in  New  Orleans 
and  Baltimore,  and  the  appointment  of  various  boards  of  com* 
missioners,  agents,  directors,  &c.,  and  for  the  investment  and 
accumulation  of  the  estate,  be,  and  all  said  provisions  are, 
declared  illegal,  null,  and  of  no  force  and  effect  whatever ;  and 
that  as  to  all  the  estate  of  said  deceased,  except  such  as  is  dis- 
posed of  in  the  first  paragmph  of  said  wiU,  the  deceased  died 
intestate,  and  his  estate  fell,  by  his  death,  to  his  heirs  at  law. 
That  complainants  are  heirs  at  law  of  the  deceased  John 
McDonogh,  in  the  follotdnff  proportions,  to  wit:  Maria  Louisa 
Ord,  wife  of  Pacificus  Old,  Laura  J.  Welsh,  Thomas  Welsh^ 
Frank  E.  Welsh,  and  William  P.  Welsh,  minors,  represented 
by  their  guardian,  William  F.  Murdoch,  are  heirs  of  twelve 
seventieths,  (rgths) ;  one  half  of  said  portion  being  for  the  said 
Maria  Louisa,  and  the  other  half  being  equally  divided  between 
said  minors.  Anne  Ck)le,  Mary  Murdoch,  wife  of  William  F. 
Murdoch,  Eliza  Hayne,  wife  of  Geor^  Hayne,  George  F.  Ck>le, 
Louisa  Sheffey,  wife  of  Hugh  W.  Sheffey,  and  the  children  of 
Margaret  Ck>le,  the  deceased  wife  of  Greor^  P.  Jenkins,  namelyi 
George  Jenkins,  Mary  McDonogh  Jenkms,  and  Conway  M. 
Jenkins,  minors,  represented  by  their  father  Qeorge  T.  JenkinSi 
are  heirs  of  twelve  seventieths  of  the  estate.  The  said  Anna, 
Mary,  Eliza,  George  F.,  and  Louisa,  each  to  take  one  sixth  part 
of  said  portion,  and  the  remaining  one  sixth  part  thereof  to  be 
equallv  divided  between  said  minors.  Samh  Day,  wife  of 
Nicholas  Day,  is  heir  of  twelve  seventieths  of  the  estate.  Jsme 
Beaver,  wife  of  WiUiam  Beaver,  Sarah  Beaver,  wife  of  Jacob 
Beaver,  Robert  H.  Hammett,  Jesse  Hammett,  Anne  Maiia 
Snook,  wife  of  Peter  Snook,  Eliza  Anderson,  wife  of  Joseph 
C.  Anderson,  and  the  children  of  Margaret  Hammett,  deceased, 
(said  children  not  being  parties,)  are  heirs  of  twelve  seventieths 
of  the  estate ;  the  said  Jane,  Sarah,  Robert,  Jesse,  Ann,  and 
Eliza,  to  take  each  a  seventh  part  of  said  portion,  and  the 
remaining  seventh  to  be  reserved  for  the  children  of  said  Mar* 
garet,  when  they  shall  make  themselves  parties,  and  on  due 
prooL  Rosalba  P.  Lynch,  wife  of  Andrew  H.  Lynch,  is  heir 
of  twelve  seventieths  of  the  estate ;  the  remaining  ten  seven- 
tieths to  be  reserved  for  the  heirs  of  the  half-blood,  when  they 
shall  make  themselves  parties,  and  on  due  proof.  That  tbe 
said  complainants  recover  of  the  defendants'^  executors  of  the 
will  of  the  deceased  all  and  singular  the  property,  real  and  per* 
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Bonal,  corporeal  and  incorporeal,  composing  the  estate  of  the 
deceased,  and  especially  all  and  singular  the  property  of  the 
deceased,  in  the  several  parishes  of  the  State  of  Louisiana, 
mentioned  or  comprised  m  the  inventory  of  the  succession, 
prepared  by  Thomas  Layton  and  Adolph  Mazureau,  notaries 
public,  a  copy  of  which  is  in  evidence ;  and  that  said  complain- 
ants have  execution,  and  be  put  in  possession  of  the  same,  in 
conformity  with  law  and  the  rules  of  court  That  reference  be 
made  to  the  xnaster  in  chancery  for  an  account  of  the  adminis- 
tration of  the  said  executors,  from  the  death  of  the  deceased  to 
the  execution  of  this  decree ;  and  that  said  executors  account 
to  the  said  master  in  the  premises,  and  that  said  master  report 
to  the  court;  and  so  much  of  the  said  bill  as  demands  said 
account  and  the  recovery  of  any  moneys  in  the  hands  of  said 
executors,  is  retained  for  further  decree.  That  any  other  person 
or  persons,  not  now  parties  to  the  proceedings,  claiming  title 
to  toe  estate  of  the  deceased,  or  anv  part  thereof,  be  allowed  to 
present  their  claims  respectively  before  this  court,  to  make  due 

S roofs  thereof,  and  to  become- parties  to  the  proceedings  for  the 
ue  establishment  and  adjudication  thereof.     That  the  costs  of 
the  complainants  and  of  the  executors,  be  paid  out  of  the  suc- 
cession of  said  deceased,  and  the  costs  of  the  other  parties 
defendant  by  themselves  respectively. 
Decree  rendered  7th  October,  1852. 
Signed  26th  October,  1852. 
[seal.]  Theo.  H.  McCaleb,  Vmted  States  Judge. 

From  this  decree,  the  executors  appealed  to  this  court 

It  was  argued  by  Mr.  Brent^  Mr.  May^  and  Mr.  Hunt^  for  the 
appellants,  and  by  Mr.  Benjamin  and  Mr.  Johnson  for  the  appel- 
lees. There  were  also  briefs  filed,  being  adopted  by  the  counsel 
in  this  cause,  prepared  by  the  French  jurists  above  spoken  of, 
bv  Mr.  Pierce  and  Mr.  Grailhe  which  were  used  before  the 
Supreme  Court  of  Louisiana,  in  a  case  wherein  that  State  con- 
tended that  the  legacies  had  become  lapsed,  and  consequently 
inured,  in  part,  to  the  benefit  of  that  State. 

From  all  this  mass  of  materials,  the  reporter  can  only  extract 
notices  of  some  of  the  most  important  points  which  were 
discussed* 

The  counsel  for  the  appellants  arranged  their  arguments 
under  the  following  heads : 

First  That  the  validity  of  these  legacies  and  annuities 
depends  exclusively  on  the  local  laws  of  Louisiana. 

Secondly.  That  the  exposition  of  those  laws,  written  or 
imwiitten,  by  the  courts  of  Louisiana,  form  part  of  the  local 

»2» 
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iaw,  and  as  such  will  be  followed  and  respected  by  the  Federal 
courts,  and  this,  whether  expressed  by  a  series  of  decisions  0!r 
a  single  one,  pronounced,  by  the  State  court  ^post  Ktern  motamj' 
or  even  after  the  decision  of  this  cause  in  the  United  Statea 
Circuit  Court 

Thirdly.  That  by  the  laws  of  Louisiana,  legacies  for  the 
benefit  of  the  poor,  or  for  education,  or  establishments  of  publio 
utility,  are  legacies  to  pious  uses,  and,  as  such  are  preeminently 
favored  and  protected  by  law,  so  much  so,  that  they  shall  not 
be  suflfered,  in  any  event,  to  fail,  unless  found  liable  to  be 
annulled,  as  *^  substitutions  oi  fidei  cammissa!^ 

Fourthly.  That  the  universal  legatees  (the  cities)  have  legal 
capacity  to  take  the  legacies  bequeathed  to  them. 

Fifthly.  That  legacies  like  these  are,  in  no  respect,  subject 
to  the  prohibitions  against  substitutions  bxA  fidei  commissum. 

Sixthly.  That  whatever  conditions  are  found  in  the  annnitiea 
or  legacies,  of  an  illegal  or  impossible  character,  are  to  be  con* 
sidered  as  erased  £rom  the  wilt  by  operation  and  judgment  of 
law,  and  no  illegal  or  impossible  clause,  which  is  not  a  condition 
to  the  legacies,  can  prove  prejudiciaL 

Seventhly.  That  even  the  lajpse  or  annulment  of  the  annui« 
ties,  from  any  cause,  thev  bein^  distinct  from  the  universal 
legacies,  so  far  firom  affectmg  theur  validity,  would  benefit  them^ 
by  inuring,  entirely  and  exclusively,  to  theur  increase  and  benefit. 

Eighthly.  That  the  two  cities  are  invested  with  a  sufficient 
legal  title  as  universal  legatees,  which  is  not  impeached,  either 
by  any  subsequent  provisions,  repugnant  to  the  nature  of  the 
ownership  institutea  in  them,  or  by  any  illegal  or  impossible 
conditions  annexed  by  the  testator  to  his  legacies,  because  the 
title  bequeathed,  can  well  stand  without,  and  discharged  from 
the  conditions  thus  imposed,  wherever  they  may  be  illegal  or 
impossible. 

Ninthly.  That  this  veiy  will  of  McDonogh  has  been  finally 
and  authoritatively  adjucucated  by  the  Supreme  Court  of  Lou- 
isiana, to  be  valid  under  the  laws  of .  that  State ;  and  such  being 
the  judgment  of  the  highest  State  tribunal,  it  is  conclusive 
Ujpon  this  court,  upon  all  questions  involving  the  laws  of  Lou- 
isiana, and  can  only  be  revised,  or  its  authority  denied,  on  the 
^ound  that  it  is,  in  some  respect,  in  conflict  with  the  Constitu- 
tion or  laws  of  the  United  States. 

Fifth  point  Legacies  like  these  are,  in  no  respect,  subject  to 
tile  prohibitions  i^inst  substitutions  vjudi  fidei  cammissa. 

Both  substitutions  Bitd  fidei  commissa  are  prohibited  by  the 
Civil  Code,  Art  1607. 

The  le^des  to  the  cities  cannot  be  brought  within  the  cate- 
gprv  of  either  of  the  four  classes  of  substitutions,  known  to  the 
civu  or  Spanish  Law.    Johnson's  Civil  Law  of  Spain,  132. 
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Tfa^  vulgar  substitation  would  apply  to  the  substLtnted  lega- 
des  over  to  the  States.    Johnson's  Civil  Law,  132. 

And  the  States,  therefore,  cotdd  not  take,  in  the  face  of  the 
prohibition  of  Art  ld07,  but  for  the  express  saving  contained 
in  Art  1606,  which  declares,  that  ^the  disposition  by  which  a 
third  person  is  called  to  take  the  gift,  the  inheritance,  or  the 
legacy,  in  case  the  donee,  the  heir,  or  the  legatee,  does  not  take 
it,  shall  not  be  considered  a  substitution,  and  shall  be  valid." 

Nor  is  there  any  thing  of  the  ^  sabstitntion,>fdet  cammissanay* 
which  is  made  hj  giving  it  in  trust  to  some  one  appointed  heir, 
to  hold  the  inheritance  for  a  given  time,  that  he  may  deliver  it 
afterwards  to  another."  Johnson's  Civil  Law,  126 ;  Beaulieu 
t;.  Temoir,  5  Annual,  p.  480.  See  also  the  case  decided  by 
the  Court  of  Cassation  in  France,  cited  in  the  appendix  to  thu 
brief. 

There  is,  therefore,  nothing  of  a  prohibited  substitution  in  this 
will,  and  especially  none  in  respect  to  the  titie  of  the  cities. 

Fidei  eommissa  are  equaUy  prohibited  by  Art  1507,  but  there 
is  this  difference,  that  a  pronibited  substitution  annuls  the  first 
legacy,  in  respect  to  which  there  is  a  substituted  legatee,  while 
{n  the  case  of  fuMei  commissumy  the  first  legacy  is  not  avoided 
if  the  trust,  or  fidei  commissumy  be  to  a  third  party  for  the  benefit 
of  the  second,  or  substituted  legatee,  and  distinct  £rom  the  first 
legacy.    5  Annual,  480  - 1 ;  DuPessis  v.  Kennedy,  6  L.  R.  247. 

Therefore,  to  avoid  the  title  of  the  cities  on  this  ground,  there 
must  be  either  a  bequest,  in  trust  for  them,  or  to  wem  in  trust 
for  a  third  party. 

Let  us  examine  the  decisions  on  this  question. 

In  the  case  of  Franklin's  will,  Chief  Justice  Eustis  declared, 
that  <<the  prohibition  certainly  embraced  the  substitutions,  and 
the^idei  cammissum  of  the  Roman,  the  French,  and  the  Spanish 
laws."     See  page  21  of  his  opinion. 

And,  in  the  same  case,  he  considers  fidei  commissum  syno* 
nyinous  with  trust,  under  the  English  law.  And  this  court  has 
decided  the  prohibition  to  extend  only  to  express  trusts.  Gaines 
V.  Chew,  2  Howard,  650. 

Now,  to  constitute  a  case  of  strict  trust,  nnder  the  English 
law,  or  of  fidei  commissumy  under  the  civil  law,  the  trust  must 
not  be  for  the  benefit  or  use  of  the  trustee. 

If  a  legacy  is  to  A,  in  trust  for  his  own  use,  it  would  not  be 
a  trust,  either  under  the  English  or  civil  law. 

Legacies  to  corporations,  or  funds  in  their  possession  for 

riblic  purposes,  will  be  enforced  in  equity  as  charitable  funds. 
Spence's  Eq.  34 ;  see  Attorney-General  t;.  HeeUs,  2  Sim.  &  St 
76;  Attorney-General  t^.  Carlisle,  2  Sim.  427;  Attorney-Gene- 
ral t;.  Brown,  1  Swanst  297. 
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It  is  troe  that,  in  the  parlance  of  English  chanceliorsy  a  de* 
vise  to  a  corporation  for  the  benefit  of  its  poor,  or  for  any  cha- 
ritable purpose  connected  -with  the  purposes  of  the  corporation, 
is  loosely  termed  a  tmst,  which  chancery  will  enforce;  bat 
though  such  a  dedication  to  charitable  uses  be  fiduciary  in  its 
nature,  yet  we  confidently  submit,  that  a  legacy  to  a  corporation 
for  the  benefit  of  its  poor,  or  any  establishment  of  public  utility, 
is  not  that  sort  of  express  trust  to  which  the  prohibition  in  the 
Code  of  Louisiana  has  reference.  K  an  individual  is  the  trustee 
for  a  third  person,  or  for  the  poor,  it  might  be  safely  admitted, 
that  in  both  cases  it  was  VLfidei  commismn^  because  he  was  a 
stranger  to  the  beneficiaries,  but  not  so  when  corporations  are 
the  legatees,  and  the  legacies,  in  the  words  of  this  court  in  Vidal 
V.  Girard,  2  Howard,  189,  are  for  purposes  <<  germane  to  the 
objects  of  the  incorporation,"  and  "  relate  to  matters  which  will 
promote  and  siid  and  perfect  those  objects." 

One  of  the  illustrations  is  furnished  in  the  same  opinion  of 
this  court,  in  2  Howard,  189,  where  it  supposes  the  case  of  a 
devise  to  Philadelphia  ^  to  supply  its  inhabitants  with  good  and 
wholesome  water." 

That  might,  in  some  sense,  be  called  a  trust,  but,  ^'  relating  to 
matters  which  promote,  aid,  and  perfect  the  objects  of  incorpo- 
ration," it  could  not  be  considered  that  sort  of  trust  in  which  the 
beneficiary  is  foreign  to  the  trustee,  and  therefore  prohibited. 

But  it  seems  to  us  that  this  very  question  has  been  conclu- 
sively settled  by  the  Stmreme  Court  of  Louisiana,  in  the  case 
of  DePontalba  v.  New  Orleans,  3  Annual  Reports,  662,  decdded 
in  1848.     See  D.  R.  Richard  v.  MiLie,  17  La.  Rep.  320. 

In  that  case  the  testator  bequeathed  a  hospital  to  the  city  for 
the  use  of  lepers,  and  the  city  having  afterwards,  when  there 
were  no  lepers,  converted  it  into  a  cemetery,  the  court  held 
^'that  the  city  had  a  legal  title  to  the  property  as  against  the 
heir  at  law,  though  the  purpose  of  the  legacy  had  failed."  Now 
that  was  undoubtedly  a  legacy  in  trust  for  the  benefit  of  a  par* 
ticular  class  of  the  community  of  New  Orleans,  and  would 
have  been  termed  by  English  chancellors  a  trust,  still  it  was 
held  by  the  Supreme  Coiirt  of  Louisiana,  to  be  a  valid  title  in 
the  city,  notwithstanding  the  prohibition  against  ^^fidei  cam" 
missa^^  which  is  not  even  noticed. 

This  decision,  made  under  Spanish  laws  leenacted,  is  the  very 
civil  code  which  is  now  relied  on  to  destroy  legacies  to  the  same 
city  for  the  support  and  education  of  its  poor,  has,  therefore,  in 
our  humble  judgment  conclusively  and  clearly  exempted  from  the 
prohibition  of  article  1507  all  legacies  to  a  city  for  the  benefit 
of  its  poor,  or  any  work  of  public  utility,  or  any  purpose  "  ger- 
mane to  the  objects  of  incorporation." 
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If  these  legades  for  the  ^  establishment  of  free  schools  in  Bal* 
timore  and  New  Orleans  "  be  stamped  with  the  character  of  the 
prohibited  ^fidei  cam/missa,^  then  you  musty  under  the  same 
article  of  the  code,  annul  every  legacy  in  trust  for  any  legitimate 
purpose  of  the  corporation,  or  for  establishments  of  utuity  and 
benefit,  and  to  accomplish  that  end  you  must  not  only  declare 
that  legacies  to  corporations  fix  their  own  benefit  are  trusts  in 
the  meaning  of  the  law,  cuid  as  such  within  the  prohibition,  but 
you  must  reserve  and  strike  down  the  well-settled  construction 
by  her  courts  of  the  Civil  Code  of  Louisiana.  A  doubt  would 
escape  the  prohibition.    Cole  v.  Cole;  7  Martin,  (N.  S.)  418. 

We  will  here  beg  leave  to  incorporate  into  this  argument  so 
much  of  the  opinion  of  Chief  Justice  Eustis,  pronounced  on  this 
will  of  McDonogh,  as  relates  to  this  question,  and  which  seems 
to  us  unanswerable : 

^  That,  without  a  positive  prohibition,  municipal^corporations 
in  Louisiana  should  be  incapacitated  firom  receiving  legacies  for 
the  public  purposes  of  health,  education,  and  charity,  seems  .to 
me  repugnant  to  all  sound  ideas  of  policy  and  to  the  reason  of 
the  law. 

^  What  legacies  could  the^  be  expected  to  receive  except  for 
some  public  or  hmnane  object?  Who  would  give  a  city  a 
legacy,  to  be  absorbed  by  its  debts  or  appropriated  to  common 
expenses  ?  Certainly,  so  far  as  the  conscience  of  the  public  is 
concerned,  a  legacy  of  money  to  a  city  without  any  designation 
would  be  held  to  have  been  given  for  some  object  of  charity  or 
beneficence* 

^<  I  think  there  are  articles  in  the  code  whidi  exclude  the  con« 
dnsion  as  to  the  incapacity  of  the  city  of  New  Orleans  to  take 
egades  of  this  kind. 

^  The  article  1536  provides  that  donations  for  the  benefit  of 
a  hospital  of  the  poor  of  a  community,  or  of  establishments  of 
public  utility,  shsul  be  accepted  by  the  administrators  of  such 
communities  or  establishments. 

^  Provision  is  made  by  this  article  to  give  efiect  to  donations 
for  the  poor  made  by  living  persons,  inter  vivos^  because  in 
donations  of  this  kind  the  donor  is  not  bound,  and  the  donation 
is  without  effect  until  the  act  of  donation  is  signed  and  accepted 
by  a  party  competent  to  receive  the  donation.  The  article 
relates  to  the  form  of  the  act  and  provides  for  its  acceptance  and 
the  completion  of  the  donation,  and  is  not  its  legality  presup- 
posed ?  Is  it  not  predicated  upon  the  legality  of  this  mode  of 
property  for  pious  uses  ?  Such  appears  to  me  to  be  the  obvious 
mtendment  of  the  article. 

^  There  is  not  the  slightest  ground  for  any  distinction  as  to 
the  legality  of  the  holding  or  ownership  by  donation  inter  vivos 
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and  mortis  causa — that  is,  that  the  property  could  be  acquired 
by  one  donation  and  not  by  the  other. 

<<  Nor  does  the  law  make  any  distinction  between  a  legacy  to 
the  poor  of  a  city,  and  a  legacy  to  a  city  for  the  po(»r.  For  in 
both  cases  it  is  a  legacy  to  pious  uses,  and  the  city  is  the  reci- 
pient   Domat,  lib.  4,  tit.  2 ;  Sect  2,  §  13 ;  Id.  Sect  6,  §  1  et  seq. 

'^  The  article  1543  provides  that  when  the  donation  is  made 
to  minors,  to  persons  under  interdiction,  or  to  public  establish* 
ments,  the  registry  shall  be  made  at  the  instance  of  curatoro, 
tutors,  or  administrators. 

<'  The  article  607  provides  that  the  usufruct  granted  to  corpo- 
rations, congregations,  and  other  companies  which  are  deemed 
perpetual,  lasts  only  thirty  years.  If  these  corporations,  con* 
ppregations,  and  companies  are  suppressed,  abolished,  or  terminate 
m  any  other  manner,  the  usufruct  ceases  and  becomes  united 
with  the  ownership. 

<<  The  legislation  concerning  the  powers  of  the  ciiy  of  New 
Orleans,  I  think,  is  in  the  same  sense. 

'<  Doubts  having  existed  as  to  the  power  of  the  city  to  hold 
property  out  of  its  limits,  the  corporation  was  declared  <  capable 
of  holding  or  possessing  real  estate  without  its  limits,  and  of 
acquiring,  retaining,  and  possessing,  by  donation  or  legacy,  any 
property,  real  or  personal,  whether  situate  within  or  without  the 
limits  of  the  city.'    Act  of  1830,  p.  50.    Digest  of  Stat  144,  §  150. 

<'  I  have  no  doubt  of  the  legauty  of  the  testamentary  dispoai* 
tion  under  consideration. 

^<  I  think  it  would  follow,  as  a  necessary  consequence  from  the 
definition,  origin,  and  nature  'of  legacies  to  pious  uses,  that  if 
those  in  favor  of  the  cities  are  of  that  s<Hrt,  those  in  favor  of  the 
States,  in  the  contingency  provided,  are  of  the  same  character. 
The  difference  is,  that  in  the  former  the  mode  of  administra* 
tion  is  regulated  by  the  will,  in  the  latter  it  is  left  to  the  wisdom 
and  discretil>n  of  the  legislative  power. 

"  The  administmtion  of  property  devoted  to  pious  uses  by  a 
legacy,  through  the  instrumentality  of  overseers,  commissionersi 
or  a  quasi  corporation,  makes  no  difference  as  to  the  title;  both 
in  fact  are  legacies  to  pious  uses,  and  not  unlike  the  Girard 
legacy  maintained  by  this  court  in  2d  Annual  Beports,  898i 
Girard  Heirs  v.  New  Orleans." 

Tliis  opinion  was  concurred  in  by  Mr.  Justice  Dunbar. 

Ninth  Point. —  T%e  conclusiveness  and  binding  effect  of  the  judu 
cial  decisions  of  the  State  Courts  of  Louisiana  upon  the  con^ 
struction  and  exposition  of  the  Civil  Code  and  the  Unwritten 
Laws  of  thai  State. 

In  elucidating  the  above  proposition,  our  remarks  will  necea- 
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sarily  be  confined  exdnsively  almost  to  a  consideration  of  the 
decisions  of  the  Supreme  Court  of  the  United  States. 

This  case  depends  on  the  construction  to  be  given  to  the  laws 
of  Louisiana,  composed  of  a  written  code,  and  of  so  much  of 
the  Roman,  Spanish,  and  French  laws,  as  are  judicially  recog- 
nized as  of  authority  in  that  State. 

The  Supreme  Court  of  Louisiana,  in  the  case  of  the  State 
of  Louisiana  against  the  executors  of  McDonogh,  has  given  a 
construction  to  this  very  will,  founded  on  the  local  law,  which, 
in  effect,  defeats  the  claim  of  the  heirs  at  law. 

But  before  that  judgment  was  pronounced,  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisiana,  in  a  cause 
instituted  in  that  court  by  the  heirs  at  law  against  the  execu- 
tors, decreed  in  favor  of  the  heirs. 

That  dectee  is  now  before  the  Supreme  Court  of  the  United 
States  on  appeal,  and  the  important  inquiry  is,  whether  the 
dedsion  of  the  Supreme  Court  of  Louisiana  is  not  conclusive 
upon  all  the  questions  in  the  case,  depending  on  the  construc- 
tion of  either  the  written,  or  unwritten  law  of  that  State. 

In  cases  depending  on  the  laws  of  a  particular  State,  the 
Supreme  Court  of  the  United  States  has  uniformly  adopted  the 
construction  which  the  supreme  judicial  tribunal  of  the  State 
has  given  to  those  laws.  And  the  reason  on  which  this  rule  is 
founded,  is  stated  by  Chief  Justice  Marshall  to  be,  that  ^^  the 
judicial  department  of  every  government,  is  the  appropriate 
organ  for  construing  the  legislative  acts  of  that  government" 
10  Wheaton,  169. 

The  cases  in  which  the  Supreme  Court  has  conformed  to  the 
decisions  of  State  courts,  are  very  numerous.  The  following 
list  of  references  may  save  the  trouble  of  search,  though  it  does 
not  comprise  the  whole :  5  Cranch,  32 ;  Id.  221 ;  Id.  ^5 ;  6  Id. 
165;  9  Id.  87;  2  Wheaton,  316;  6  Id.  270;  6  Id.  119;  7  Id. 
361 ;  10  Id.  152 ;  11  Id.  361 ;  12  Id.  153 ;  2  Peters,  492 ;  Id.  89 ; 
4  Id.  124;  6  Id.  291;  15  Id.  449;  6  Howard,  134;  6  Id.  1; 
7  Id.  198,  219 ;  Id.  812,  818 ;  10  Id.  401 ;  13  Id.  271 ;  14  Id.  485, 
504. 

In  St.  John  v.  Chew,  12  Wheaton,  153,  it  is  said:  "  This 
court  adopts  the  local  law  of  real  property,  as  ascertained  by 
the  decisions  of  the  State  courts,  whether  those  decisions  are 

Sounded  on  the  construction  of  the  statutes,  or  form  a  part  of 
e  unwritten  law  of  the  State." 

In  Elmendorf  v.  Taylor,  10  Wheaton,  165,  the  court  say : 
^  We  must  consider  the  construction  as  settled  finally  by  the 
courts  of  the  State;  and  this  court  ought  to  adopt  the  same  rule, 
should  we  even  doubt  its  correcfaiess." 

Neves  v.  Scott,  18  How.  271,  decided  that  this  court,  on 
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appeal  firom  the  Circuit  Conrti  would,  not  be  governed  by  ibe 
decision  of  the  Supreme  Court  of  the  State,  upon  any  questioB 
dependent  upon  genml  chancery  principleB;  bat  the  court 
clearly  intimate  that  it  would  be  otherwise  if  ihe  cane  had 
depended  upon  ^^the  legislation  of  Georgia,  oar  the  local  laws  or 
customs  of  that  State." 

In  Nesmith  v.  Sheldon,  7  Howard,  812,  in  which  the  court,  in 
an  equity  cause,  held  a  single  decision  of  the  Supreme  Court  of 
Michigan  on  the  same  question  to  be  condusive,  that  questioB 
depending  on  the  construction  of  the  constitution  and  local 
laws  of  the  State. 

The  court  will  not  demand  a  series  of  State  decisiom,  but 
will  hold  itself  bound  by  a  single  dedsion  of  tiie  highest  State 
tribunal 

In  the  Bank  of  Hamilton  v.  Dudley,  2  Peters,  492,  there  was 
but  a  single  decision,  and  tiiat  by  a  divided  court,  and  yet  it 
was  regarded  as  condusive. 

In  Gardner  v.  Collins,  2  Peters,  89,  the  court  say :  <^  If  thia 
question  had  been  settled  by  any  judicial  decision  in  the  State 
where  the  land  Ues,  we  should,  upon  the  uniform  prindples 
adopted  by  this  coiurt,  xec<^nize  that  decision  as  pert  of  the 
local  law.'' 

In  the  United  States  e.  Momson,  4  Peters,  124,  and  Green  u. 
Neal,  6  Peters,  291,  a  single  decision  of  the  hi^^  State  court| 
was  hdd  suffident. 

Again:  in  the  Bank  of  Hamilton  v.  Dudley,  2  Peters,  492, 
after  the  case  had  been  argued  in  the  Supreme  Court,  the  court 
hearing  that  the  same  question  was  depending  before  the  highest 
judici^  tribunal  of  tiie  State,  (Ohio,)  hdd  the  case  under  adrise* 
ment  till  the  next  term,  to  receive  the  opinion,  and  after  it  had 
been  given,  conformed  to  it    See  also  7  Howard,  812,  818. 

Again,  the  decision  of  a  circuit  judge,  though- made  prior  in 
time  to  the  decision  of  a  State  court,  upon  the  same  question, 
does  not  aJBTect  the  ccmdusiveness  ci  the  lattar.  Thus,  in  the 
United  States  v.  Morrison,  4  Peters,  124,  the  Circuit  Court  of 
the  United  States  for  Virginia  (Chief  Justice  Marshall,  preside 
ing)  made  a  decision  upon  ilie  construction  of  a  State  statute, 
in  regard  to  which  different  opinions  had  been  entertained; 
subsequently  to  which,  ihe  same  question  was  decided  the  other 
way  bv  the  court  of  appeals  of  Virginia.  And  though  this 
State  decision  had  not  been  reported,  but  was  quoted  in  manu- 
script, when  the  case  came  before  the  Supreme  Court  of  the 
United  States,  Chief  Justice  Marshall,  delivering  iiie  opinion, 
reversed  his  own  judgment  in  the  Circuit  Court. 

The  rule  was  afterwards  conformed  to  in  a  still  stronger  eaae. 
^e  Su|»reme  Court  had  twice  decided  the  same  question,  as  to 
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the  true  constraction  of  the  statates  of  limitations  of  Tennessee, 
upon  the  authority  of  two  decided  cases  in  the  Supreme  Court 
of  that  State,  in  1815.  But  in  1832,  in  the  case  of  Oreen  t;. 
Neal,  6  Peters,  291,  it  appearing  that  these  decisions  were  made 
under  such  circumstances  that  they  were  never  considered,  in 
the  State  of  Tennessee,  as  fully  settling  the  construction  of  the 
statutes ;  and  that  in  1825  the  Court  of  Appeals,  by  a  single 
decision,  had  ruled  the  point  differently,  the  Supreme  Court 
overruled  its  two  former  decisions,  and  adopted  that  of  the  State 
court,  as  the  last  and  authoritative. 

In  the  case  of  Grove  t;.  Slaughter,  15  Peters,  449,  the  court 
did  not  depart  fimm  this  established  rule.  The  State  decision 
relied  on,  as  settling  the  construction  of  a  provision  in  the  Con- 
stitution of  Mississippi,  was  the  decision  of  a  divided  court  — 
was  extrajudicial^  and  contrary  to  the  legislative  construction 
of  the  provision,  and  we  will  add  espedcdl^,  that  it  was  made 
after  the  date  of  the  contract  in  controversy  m  that  case,  cuid  in> 
paired  the  obligation  of  the  contract.  In  Groves  and  Slaughter, 
the  note  in  suit  was  dated  December  20th,  1836,  (15  Peters, 
449,)  and  the  State  decision,  relied  on  to  invalidate  the  note, 
was  that  of  Glidewell,  &c.  t;.  Hite  and  Fitzpatrick,  not  then  re» 
Dorted ;  (see  15  Peters,  497,)  but  since  reported  in  5  Howard's 
Mississippi  Reports,  110,  bv  which  report,  it  appears  that  the 
State  decision  was  hot  made  until  December,  1840,  four  years 
after  the  date  of  the  contract  which  it  sought  to  impair.  It  was 
therefore  considered  by  the  Supreme  Coiut  as  an  open,  unset- 
tled question,  and  so  decided. 

The  same  question,  on  the  same  clause  of  the  Constitution 
of  Mbsissippi,  afterwards,  in  1847,  came  again  before  the  Su- 
preme Court,  in  Bowan  v.  Runnels,  5  Howard,  134.  In  the  in- 
termediate time,  however,  after  the  decision  in  Groves  v.  Slaugh- 
t^,  the  question  of  construction  had  been  decided  by  the  highest 
tribunal  of  the  State,  differently  from  the  decision  of  the  Su- 
preme Court  Both  Groves  v.  Slaughter,  and  Rowan  v.  Run- 
nels, were  cases  arising  upon  contracts,  identical  as  to  subject- 
matter  ;  and  the  court  felt  an  insurmountable  difficulty  in  fol- 
lowing a  State  decision,  made  subsequentiy  to  the  date  of  the 
contract  between  citizens  of  different  States,  and  annulling  it 
retroactively ;  which  contract,  on  fall  consideration,  the  Supreme 
Court  of  the  United  States  had  pronounced  valid,  and  they, 
therefore,  adhered  to  their  first  decision,  Mr.  Justice  I^miel  dis- 
senting, however,  even  in  the  case  of  a  contract 

See  also  to  same  effect,  Sims  v.  Hundley,  6  Howard,  1. 

The  whole  amount  of  these  decisions  is,  that  in  cases  arising 
upon  contract,  where  the  Supreme  Court,  in  the  absence  of  any 
State  decision  settling  the  construction  of  a  provision  in  the 

VOL.  XV.  83 


886  8UPBEME    COURT. 

Exacntors  of  McDonogh  et  *1.  v.  Murdoch  et  al. 

State  coDBtitationy  in  reference  to  the  validity  of  the  contract, 
had  decided  in  favor  of  its  validity,  they  would  not  reverse  that 
decision,  on  the  ground  of  an  adjudication  of  the  question  con- 
trariwise, by  a  State  court,  if  that  adjudication  was  made  sub- 
sequently, not  only,  to  the  first  decision  by  the  Federal  court,  but 
subsequently  to  the  very  contract  in  issue,  between  parties  who 
were,  by  the  Federal  Constitution,  entitled  to  an  adjudication 
on  that  contract,  by  the  Federal  courts. 

If  it  had  been  a  case  involving  questions  of  title  to  real  pro- 
perty, or  the  construction  of  local  kiws,  irrespective  of  contract, 
the  court  would,  no  doubt,  have 'been  governed  by  Oreen  v. 
Neal,  6  Peters,  291,  and  have  overruled  its  former  decision  in 
Groves  v.  Slaughter.     See  Nesmith  v.  Sheldon,  7  How.  813. 

To  say  notMng,  however,  of  the  distinction  taken  by  the 
court  in  tiiis  case  of  Rowan  v.  Runnels,  it  is  very  dear  that  the 
decision  is  altogether  inapplicable  to  the  case  of  the  heirs  at  law 
and  the  executors  of  McDonogh. 

In  this  case,  the  question  depends  on  a  will  of  real  and  per- 
sonal property,  as  to  which  there  has  been  no  decision  of  the 
Supreme  Court;  and  in  wills  this  court  adopts  the  local  law 
bearing  on  the  case.  7  How.  813,  814,  504;  Patterson  v. 
Graines,  How. ;  Vidal  t;.  Gurard,  2  How.  128 ;  Wheeler  v.  Alexan- 
dria, How. 

The  validity  of  the  wiU  is  to  be  determined  by  a  true  con- 
struction of  the  written  and  unwritten  law  of  Louisiana;  and 
the  tribunal  of  the  last  resort  in  that  State  has  decided  in  favor 
of  its  validity.  "  Undoubtedly,"  said  the  Chief  Justice,  in  Rowan 
t;.  Ruimels,  '^  this  court  will  always  feel  itself  bound  to  respect 
the  decisions  of  the  State  courts ;  and  from  the  time  they  are 
made,  vrill  regard  them  as  conclusive,  in  all  cases,  upon  the 
construction  of  their  own  constitution  and  laws.  But  we  ought 
not  to  give  them  a  retroactive  effect,  and  allow  them  to  render 
invalid  contracts  entered  into  with  citizens  of  other  States, 
which,  in  the  judgment  of  this  court,  were  wrongfully  made. 

These  decisions,  therefore,  of  the  Supreme  Court  of  the  United 
States,  denying  the  binding  effect  of  subsequent  State  decisions, 
so  as  to  retroact  on  antecedent  contracts,  are  fully  warranted  by 
the  spirit,  if  not  the  letter,  of  that  clause  in  the  Federal  Consti- 
tution, wbyich  prohibits  the  States  from  passing  «  any  law  im- 
pairing the  obligation  of  contracts." 

For,  if  the  sovereignty  of  the  States  is  not  competent  to 
legislate  away  the  obligation  of  contracts  lawfully  entered  into 
at  the  time,  it  should  equally  follow  that  the  State  Courts  can- 
not constme  away  the  obligation  of  antecedent  contrEWjts,  which 
the  Constitution  meant  to  protect  from  every  department  of  the 
State  govemments,  and  to  place  under  the  protecting  aegis  of 
the  federal  judiciary. 
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But  when  we  come  to  consider  the  effect  of  a  decision  by  the 
State  tribunals  upon  their  local  laws,  involving  any  matter  not 
impairing  the  obligation  of  a  contract,  the  case  is  one  of  a  very 
dinerent  character.  It  must,  in  that  case,  result  from  principle, 
and  the  authoritative  decisions  of  this  court,  that  if  the  validity 
of  a  Louisiana  will  is  to  be  tested  by  the  laws  of  that  State, 
the  exposition  of  those  laws,  by  her  highest  judicial  tribunal, 
must  be  equally  regarded  as  part  of  the  local  law  of  the  State, 
and,  as  such,  binding  on  the  federal  courts,  whether  it  be  esta- 
blished by  a  single  decision,  or  by  a  series  of  decisions,  and 
whether  it  involve  title  to  real  estate  or' personalty. 

Baltimore  and  Susquehanna  Railroad  Ck>mpany  t;.  Nesbit, 
10  How.  401,  recognizes  the  principle  that  this  court  can,  in  no 
case,  revise  or  annul  retrospective  State  legislation^  unless  it 
violates  sotae  clause  of* the  federal  Constitution,  or  is  in  coniSict 
vnth  the  laws  of  the  United  States. 

Has  this  court  any  greater  jurisdiction  over  the  State  judi- 
ciary, in  expounding  tneir  own  laws,  than  it  would  have  over 
the  legislature  which  makes  them  ? 

But  it  may  be  objected  that  the  true  reason  why  this  court 
did  not  regard  as  conclusive  a  subsequent  State  decision  in  the 
cases  of  Groves  v.  Slaughter  and  Rowan  v.  Runnels,  and  Sims 
V.  Hurdley,  is  not  that  l£ey  were  cases  of  contracts,  but  because 
such  subsequent  decisions  would  deprive  citizens  of  other  States 
of  the  practical  enjoyment  of  the  privilege  of  suing  in  the  federal 
courts  on  titles  already  vested  in  them,  and  to  sustain  this  posi- 
tion, a  paragraph  will  be  cited  from  the  opinion  of  the  Chief 
Justice  m  Rowan  v.  Runnels,  5  Howard,  lo9. 

But  we  respectfully  submit  that  the  State  courts  cannot  be 
deprived  of  their  legitimate  function,  of  expounding  authorita- 
tively and  condusively  the  meaning  of  their  own  State  laws, 
merely  because,  at  the  time  of  such  exposition,  there  were  par- 
ties in  esse  who  had  a  ri^ht  to  sue,  or  who  had  sued  in  the  fede- 
ral courts  upon  titles  already  vested  in  them  by  virtue  of  the 
State  laws. 

It  would  be  monstrous  if  the  federal  courts,  obtaining  juris- 
diction ^^ rcUione personarum^^  alone,  were  to  exercise  that  juris-, 
diction  for  the  single  purpose  of  prostrating  and  annulling  all 
expositions  of  the  State  laws  by  the  State  courts,  which  had 
been  made  after  the  right  had  attached  to  sue  in  the  federal 
courts. 

It  is  not  to  be  presumed  that  the  State  tribunal  has  so  decided 
from  a  motive  to  oppress  or  prejudice  the  plaintifis  in  the  fede- 
ral courts;  and,  in  the  absence  of  such  a  presumption,  the 
federal  courts  are  as  much  bound  in  a  case  where  their  juris- 
diction is  acquired  alone  by  the  character  of  the  parties,  to  re- 
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spect  the  local  laW|  as  exponnded  by  local  tribnnalB,  ^* pendente 
lUei^  or  ^^poH  litem  motam}^  as  if  it  had  been  declared  before 
the  right  attached  to  sue  in  the  federal  courts.  We  submit^ 
with  deferencci  that  it  is  not  a  principle  of  ^  comity  ^  only 
which  gives  force  to  the  local  decisions ;  but  it  is  because  State 
decisions,  whenever  made  upon  State  laws,  form  part  of  those 
laws,  and,  as  such,  are  the  governing  rule  of  the  United  States 
courts  in  every  case  dependent  on  State  laws,  except  in  the  soli- 
tary  instance  of  Qtate  decisions  retroacting  on  antecedent  con« 
tracts,  and  this  principle  appears  to  have  been  adopted  by  this 
court,  on  full  and  deliberate  consideration,  in  the  case  of  Green 
V.  Neal,  6  Pet  298. 

The  counsel  for  Ihe  appellees  made  the  following  points : 
L  The  first  point  to  be  settled  is  the  true  meaning  of  the  wilL 
This  depends  altogether  on  the  signification  of  the  language 
used  by  the  testator,  and  on  no  peculiaritjr  of  local  law.  Tne 
rules  of  interpretation  laid  down  bjr  the  civil  code  of  Louisiana, 
(acts  of  1705  et  seq.)  correspond  with  those  which  raide  judges 
in  the  courts  of  common  law.  All  aim,  alike,  at  discerning  the 
intentions  of  the  testator ;  and  as  McDonogh  has  used  the  Kng* 
lish  language  in  expressing  those  intentions,  a  reference  to  local 

i'urisprudence  is  entirely  useless,  and  this  court  has  accordingly 
leld,  that  it  does  not  k>11ow  the  construction  of  a  State  court 
on  a  will  or  deed,  as  it  does  on  the  construction  of  a  statute. 
Lane  v.  Tick,  3  How.  464,  476;  Russell  v.  Southard,  12  Id. 
139. 

We  maintain  the  will  of  the  testator  to  be  a  scheme  devised 
by  him  for  perpetuating  his  succession,  under  the  name  of  his 
*^  general  estate ;"  that  the  title  to  his  property  was  intended  by 
him  to  remain  in  his  succession ;  that,  under  the  cover  of  a  be* 
quest  to  the  cities  and  States,  he  intended  to  shield  his  property 
fiom  alienation ;  that  the  cities  and  States  were  not  intended, 
under  any  circumstances,  to  be  his  beneficiaries ;  and  that,  if 
any  title  whatever,  under  the  terms  of  the  will,  was  bequeathed 
to  the  cities  or  States,  it  was  a  mere  legal  title  as  trustees,  un* 
accompanied  by  any  beneficial  interest 

In  support  of  this  position,  we  rely  on  the  plain  language  of 
the  instrument  itself.  It  is  true  that  the  testator  says  that  he 
Ogives,  wills,  and  bequeathes  all  the  rest,  residue,  and  remain* 
der  of  his  estate  to  the  two  cities;"  but  this  clause  begins  by 
stating,  that  he  makes  the  bequest  <'  for  the  more  general  diffu- 
sion of  knowledge,"  Scc^  and  closes  by  stating  that  the  bequest 
is  ^  to  and  for  the  several  interests  and  purposes  hereinaftex 
mentioned,  declared,  and  set  forth  concerning  the  same,"  which 
purposes  he  immediately  proceeds  to  specify. 
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By  the  analysis  of  the  will,  as  already  set  forth,  it  will  be 
seen  that,  after  this  introductory  daiise  containing  the  devise, 
be  provides, 

1st.  That  his  whole  property,  real  and  personal,  ^<  is  to  be  con- 
verted into  one  mass,  entitled  his  general  estate!^ 

2d.  That  the  seiEon  and  possession  of  this  ^< general  estate'* 
is  to  be  vested  in  commissioners  and  agents,  witli  perpetual  suc- 
cession, and  tbe  meaning  of  the  word  <^ seisin"  is  abundantly 
shown  by  the  Civil  Code,  934,  935,  936, 1600, 1602, 1609, 1617, 
1652, 1653;  2  Black.  Com.  311,  marginal  paging;  Fowler  et 
aL  V.  Bovd,  15  L.  R.  562. 

3d.  That  these  commissioners  are  to  obtain  an  act  incorpo- 
rating the  <<  general  estate." 

4th.  That  they  are  to  have  the  sole  and  exclusive  management 
and  control  of  the  <<  general  estate." 

5.  That  "no  part  of  said  general  estate,  or  revenues  £x>m 
rents  arising  from  said  ^nerai  estate,  shall  go  into  the  hands 
of  tiie  corporations  of  said  cities,  but  that  they,  the  said  corpora- 
tions, shall  forever  have  a  supervision  over  it." 

6th.  The  testator  further  provides  (p.  25)  that  "copies  of 
the  accounts  of  the  general  estate  fund  shall  be  delivered  to 
the  city  councils  of  the  city  of  New  Orleans,  who  shall  visit 
the  books,  examine  and  audit  the  accounts,  and  keep  up  and 
support  a  general  supervision  over  the  general  estat^  its  ac- 
counts, funds,  management,  and  real  estate,  as  also  over  the  free 
schools,"  &c 

7th.  After  providing  for  the  establishment  of  free  schools  to 
educate  the  poor,  the  testator  says,  (p.  30,)  "  for  this  purpose, 
and  this  only,  my  desire  being  that  one  dollar  shall  never  be  ex- 
pended to  any  ouier  purpose,  I  destine  the  whole  of  my  gene- 
ral estate." 

In  view  of  these  provisions,  so  clearly  and  emphatically  de- 
tailed, it  is  impossible  to  discover  any  of  the  elements  which 
constitute  title  or  ownership  of  property  in  the  cities.  The 
mind  is  at  a  loss  to  conceive  what  interest  in  an  estate  can  ap- 
pertain to  parties  who  are  never  to  have  it  in  possession,  never  to 
receive  one  dollar  of  its  revenues,  never  to  alienate  it,  and  never, 
even,  to  manage,  administer,  or  control  it.  It  is  evident  that 
all  that  is  bequeathed  to  the  cities  is  the  power  of  appointing 
the  officers  of  this  imaginary  entity,  this  corporation  that  the  tes- 
tator intended  to  create,  under  the  name  of  his  "general  estate," 
coupled  with  functions  which  are  precisely  those  attributed  by 
law  to  the  visitors  of  corporations  fsee  1  Blackstone,  401) ;  and 
it  is  worthy  of  remark,  that  with  tliis  visitatorial  agency  Balti- 
more has  nothing  to  do,  beyond  receiving  a.nnudly  certified 


890  SUPREME    COUBT. 

Executors  of  HcPonogh  el  a1.  «•  Hsrdoch  et  %U 

copies  of  the  acoonnts  of  the  general  estate,  and  ^publishing 
them  in  two  of  the  newspapers  of  the  dty."    Record,  p.  25. 

If  there  conld  be  a  doubt,  under  the  terms  of  the  will  itself^ 
that  the  testator's  intention  was  to  vest  the  title  to  his  propertr, 
not  in  the  cities,  but  in  the  general  estate,  that  doubt  would 
vanish  on  the  simple  perusal  of  his  own  commentary  on  bis 
will,  as  contained  in  the  memoranda  before  referred  to.  In 
them  h&  styles  the  general  estate  ^<  an  institution  of  vast  imporU 
anoe  to  the  State  and  the  world,''  p.  35.  He  speaks  of  the 
property  as  ^  belonging  to  the  general  estate,"  pb  36.  He  prays 
the  city  councils  of  New  Orleans  to  exempt  from  taxation  '^the 
real  estate  belonging  to  said  general  estate,"  p.  36.  He  dedaies, 
at  pp.  40  and  41,  that  he  has  selected  land  tor  investment,  that 
^it  may  jrield  an  annual  revenue  for  the  purposes  to  which  it  is 
destined  forever;"  and  expresses  the  hope  that  ^its  rents  will 
amount  to  some  miUions  of  doUars  annually,"  and  that  it  will 
become  in  time  ^'a  huge  mountain  of  wealth."  At  p.  43,  ha 
speaks  of  two  thousand  lots  ^'belonging  to  this  estate,  and 
which  will  be  and  remain  the  property  of  this  estate  at  my 
death;"  and  finally,  at  p.  55,  he  concludes  that  ^the  great  oIh 
ject  I  have  in  view,  as  may  plainly  be  seen,  is  the  gradual 
augmentation  in  value  of  the  real  estate  which  tirill  belong  to, 
and  be  owned  by,  the  general  estate  for  centuries  to  come." 

IL  Jfy  however,  it  should  be  held  that  the  words  of  devise  to 
the  cities  vest  a  title  in  them,  and  that  these  words  cannot  be 
controlled  nor  explained  away  by  the  subsequent  dedaiations 
of  the  testator,  nor  by  the  lunitations  which  he  himself  has 
placed  on  their  meaning,  the  appellees  maintain  that  the  title 
BO  vested  is  the  legal  estate  alone,  unconnected  with  the  bene* 
fidal  interest;  that  the  cities  are  mere  trustees;  and  that  the 
beneficiaries  of  the  trust  are  the  asylums,  societies,  school  farm, 
and  free  school  provided  for  by  the  wilL 

The  will  contains,  not  what  the  civil  law  terms  legades  to 

Sious  uses;  not  what  the  conmion  law  terms  a  legacy  to  a 
evisee,  subject  to  a  purpose;  but  it  contains  dispositions 
termed  in  the  civil  law,  fidei  commissar  and  in  the  common  lawy 
a  devise  for  a  purpose  to  a  devisee,  or  a  trust;  and  wills,  pre« 
dsely  such  in  character  as  that  before  the  court,  have  been  the 
subject  of  interpretation  under  both  systems  of  jurisprudence. 
1  Jarman  on  Wills,  (Perkins,)  457,  top  2d  ed.,  503  of  1st  ed, 
and  authorities  in  notes ;  Lewin  on  Trusts,  24  Law  Library, 
87,  toppamig;  Vidal  and  others  i;.  Girard's  executors,  2  How- 
aid,  127;  Briggs  v.  Penny,  8  Eng.  Law  &  Eq.  Rep.  234-5; 
Heirs  of  Henderson  i;.  Biost,  5  Annual  Rep.  458;  Succession 
Isaac  Franklin,  decided  in  Louisisuia,  June  22, 1852,  printed  in 
pamphlet;  De  Pontalba  v.  City  of  New  Orleans,  3  Annual  Eep. 
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660 ;  Corporation  of  Olouoester  v.  Osbom,  1  H.  of  Lords,  385 ; 
3  Hare,  136. 

It  is  true  that  the  vnll^in  no  part  of  it,  ases  the  word  ^  trust;" 
but  it  is  too  familiar  a  principle  to  need  authority,  that  the  use 
of  this  word  is  not  essential  to  the  constitution  of  a  trust 
Oiraxd  uses  this  word;  and  his  devise  to  the  city  of  Phila- 
delphia was  admitted  by  aU  to  be  a  trust,  nor  would  the  fact 
have  been  controverted  even  if  no  such  word  had  been  found 
in  the  wilL  The  civil  law  is  identical  with  the  common  law  on 
this  point  Adams's  Eq.  189  to  192,  Am.  ed.  and  cases  cited  in 
tiie  note;  Ibaggs  v.  Penny,  8  English  Law  &  Eq.  231-5;  2 
Story's  Eq.  Juris.  §  964-5,  1068,  1074;  1  Jarman  on  Wills, 
834. 

But,  independently  of  these  considerations,  the  whole  of  the 
ancient  civil  law  doctrine  of  destination  to  pious  uses  has  been 
repealed  by  an  act  of  the  legislature  of  Louisiana,  of  March  25, 
lo28,  and  the  Civil  Code  contains  the  rules  governing  the  case. 
See  Acts  Assembly  of  Louisiana,  1828;  Civil  Code,  art  3521 ; 
Handy  v.  Parkinson,  10  L.  B.  92 ;  fieynolda  v.  Swain,  13  L.  B. 
198. 

IIL  The  will  of  John  McDonogh  is  null,  because  it  violates 
the  prohibition  of  the  law  of  Louisiana  against  substitutions 
Bud  fidei  commiss€u    Civil  Code,  art  15,  arts.  1507  et  seq. 

The  devise  of  property,  with  the  prohibition  against  its  aliena^ 
tion,  when  made  with  a  view  to  a  purpose,  has  been  held  to  be 
a  Jldei  cammissum  by  all  authors  who  have  written  on  the  civil 
law.  A  direction  not  to  alienate,  where  the  motive  is  the 
benefit  of  the  legatee  himself,  is  a  mere  imdum  pmceptum;  as 
where  a  legacy  is  left  of  an  estate  to  Titus,  who  is  prohibited 
from  disposing  of  it,  in  order  that  his  improvidence  may  never 
deprive  him  of  the  means  of  subsistence.  But  a  prohibition 
t^gainst  alienating,  in  order  that,  in  ten  years,  or  at  the  death  of 
^tus,  the  estate  may  become  the  property  of  Caius,  or  may 
be  devoted  to  any  purpose  not  personal  to  Titus,  contains  the 
very  essence  of  the  technical  ^fidei  commissum  and  substitution. 
C.  C.  1507;  Bicaid.  Traite  des  Substitutions,  vol.  2,  p.  323; 
Merlin,  voL  32,  Verbo.  Bis.  p.  152 ;  Pothier,  Substitutions,  No. 
584,  vol  6,  p.  517,  ed.  of  1777,  in  Cong.  Library ;  Toi^^er,  voL 
6,  No.  488;  2  Strahan's  Domat,  3861;  Hermosilla,  Gloss.  5, 
Part  5,  Tit  5,  Law  44;  2  Gregorio  Lopez,  781. 

The  Jldei  commissum  of  the  civil  law  is  not,  as  we  concede, 
identical  with  the  trust  of  the  common  law.  The  former,  under 
the  simple  jurisprudence  of  the  Bomans,  was  a  direction  to  the 
legatee  to  convey  the  property  itself,  or  a  part  of  it,  in  full 
ownership  to  the  intended  beneficiary ;  whereas  the  latter  is  a 
refinement,  by  which  the  perfect  ownership  is  decomposed  into 
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its  constitaent  elements  of  legal  title  and  beneficial  interest, 
which  are  vested  in  different  persons.  But  the  term  ^fdei 
commissum^^  is  constantly  trandated  into  the  word  ^<  tmst"  by 
-writers  of  authority  under  both  systems,  and  it  has  been  held 
in  Louisiana,  in  a  series  of  adjudicated  cases,  that  the  trust  of 
the  English  law  is  embraced  in  the  prohibition  of  ihefidei  com" 
misgum  under  the  1507th  article  of  the  code.  For  dennition  of 
the  fidei  commissum^  see  2  Strahan's  Domat,  3823 ;  3  Marcade, 
375 ;  8  Duranton,  56 ;  32  Merlin  Rep.  Verbo  Substitution ;  5 
Toullier,  18;  5  Zacharis,  240 ;  14  Pothier's  Pand  186;  Dig. 
Lib.  36,  Tit  1;  Partidas  VL  tit.  6,  L  1, 14;  Antonio  Gome^ 
Varis  Resolutiones,  vol.  1,  cap.  5 ;  2  Burge,  Conflict  of  Laws, 
100;  Gaines  v.  Chew,  2  Howard,  650;  Clague  i;.  Clague,  13 
L.  R.  1 ;  Toumoir  v.  Toumoir,  12  L.  R.  1^.  And  Sie  pro- 
position that  wills  containing  the  technical  fidei  cammUsum 
of  the  Roman  law,  or  the  trust  of  the  En^ish  law,  are  utterly 
null  and  void  in  Louisiana ;  and  that  the  latter  estate  is  one 
unknown  to  its  law,  and  abhorrent  to  its  people  and  their  insti- 
tutions, is  abundantly  established  by  the  following  decisions: 
Toumoir  v.  Toumoir,  12  L.  R.  19;  cWue  v.  Clague,  13  L.  R»  1; 
Liautaud  v.  Baptiste,  3  Rob.  Rep.  453 ;  Harper  v.  Stanbrongh, 
2  Annual,  381 ;  Tirrell  et  aL  v.  Allen,  7  Annual ;  Dudoslange 
i;.  Ross,  3  Annual,  432;  BeauUeu  v.  Temoir,  5  Annual,  480; 
Heirs  of  Henderson  v.  Rost,  5  Annual,  458 ;  Macarty  v.  Tio,  6 
Annual ;   Franklin  case  above  cited ;   C.  C.  487,  et  seq. 

The  principle  that  parties  are  not  at  liberty  to  invest  new 
tenures  of  property  and  to  impress  such  tenures  on  their  lands, 
is  one  not  peculiar  to  Louisiana,  but  is  a  part  of  the  public 
policy  of  every  country.     Kipper  v.  Bailey,  8  Eng.  Ch.  Bep.  120. 

And  the  decisions  of  the  French  courts,  as  well  as  the  opiniona 
of  French  jurists  on  the  subject  of  fidei  cammissa  and  substito- 
tions,  are  of  no  weight  or  value  in  Louisiana,  by  reason  of  the 
difference  of  the  legislation  of  the  two  countries  on  the  subject; 
Rowlett  V.  Shepherd,  4  La.  Rep.  86 ;  Dudoslange  v.  Ross,  3 
Annual  Rep.  432. 

IV.  There  is  nothing  in  the  law  of  Louisiana  making  anv 
exception  to  tins  general  rule.  The  article  1536  of  the  Civil 
Code,  cannot,  without  violent  misconstraction,  be  applied  in 
any  manner  to  this  subject-matter.  The  Code  contains  a  title 
called  Title  2  of  Donations  inter  vivos  and  mortis  causa.  It  is 
divided  into  seven  chapters,  of  which  the  fibrst  four  are  applica- 
ble to  both  classes  of  donations,  and  the  prohibition  in  surticle 
1507  against  fidei  commissa  is  in  the  chapter  4  entitled  ^<  Of 
dispositions  reprobated  by  law  in  donations  inter  vivos  and  mor* 
Us  ccmsa!^  Mtet  exhausting,  in  these  four  chapters,  suchpro- 
visions  as  are  applicable  to  both  dassjBS  of  donations,  the  Code 
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proceeds,  in  chapter  5,  to  treat  separately  of  donations  inter  vivosy 
and  in  chapter  6  of  donations  marfis  eausOj  placing  in  each  of 
these  chapters  the  special  rules  appropriated  to  its  particnlar 
subject-matter. 

Now  chapter  five  embraces  articles  1510  to  1563,  and  conse- 
quently includes  the  article  1536.  Chapter  five  is  divided  into 
three  sections,  of  which  the  second  treats  of  the  form  of  dona- 
tions inter  vivos.  In  prescribing  this  form  the  Code  requires  an 
authentic  act  to  be  passed  before  a  notary,  a  delivery  by  the 
donor,  and  (in  article*  1527)  an  acceptance  in  precise  terms  by 
the  donee.  It  then  proceeas  to  provide  for  this  acceptance  by 
incapable  parties.  Article  1532  provides  for  a  married  woman ; 
her  acceptance  must  be  with  consent  of  her  husband.  Article 
1533  provides  that  the  acceptance  for  a  minor  may  be  by  his 
tutor;  1534,  that  of  an  insane  person  by  his  curator;  1535, 
that  of  a  deaf  and  dumb  person  by  himself  or  attorney,  or  cura- 
tor ;  1536,  ^*  donations  made  for  the  benefit  of  an  hospital,  of 
the  poor  of  a  community,  or  of  establishments  of  public  utility 
shall  be  accepted  by  the  cidministrators  of  such  communities  or 
establishments.'' 

It  is  too  plain  for  argument,  on  examination  of  the  context  of 
the  Code,  lliat  this  article  1536  has  not  the  remotest  bearing  on 
the  article  1507,  and  has  not  any  reference  whatever  to  the 
same  subject-matter.  8o  far  firom  there  being  any  exception  in 
the  Code  authorizing  corporations  to  become  trustees,  there  is  a 
positive  prohibition  pointed  directly  at  corporations.  See  La. 
Code,  arude  432. 

But  there  is  another  conclusive  reason  why  the  law  can  con- 
tain no  exception  in  favor  of  the  cities.  The  prohibition  of 
trust  estates  in  Louisiana  is  not  alone  a  legal,  it  is  also  a  con- 
stitutional, prohibition.  Constitution  of  1812,  article  4,  sec  11 ; 
Constitution  of  1845,  article  120 ;  Opinion  of  Chief  Justice 
Eustis,  in  the  Franklin  case. 

To  construe  article  1536  as  conferring  a  pow^r  on  cities  to 
take  estates  in  trust,  is  to  violate  the  principle  that  when  a 
capacity  is  granted  by  law  to  a  corporation,  tiie  clause  confer- 
ring it  is  to  be  construed  subordinately  to  the  general  law,  and 
not  as  giving  powers  beyond  those  conferred  on  individuals. 
McCartee  t;.  Orphan  Asylum,  9  Cowen,  437,  507.  Jackson  i;. 
Hartwell,  8  Johns.  425. 

This  clause,  if  it  confers  the  power  supposed,  must  be  sub- 
jected to  the  most  rigid  construetion,  and  can  never  be  made  to 
comprehend  such  a  trust  as  McDonogh  has  devised.  In  New 
York,  from  motives  of  public  policy  similar  to  those  prevailing 
in  Louisiana,  the  creation  of  tirusts  has  been  greatiy  restricted 
by  statute.    2  Revised  Statutes,  p.  136. 
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The  strictness  with  which  this  policy  is  enforced  by  her  conrtB, 
and  the  rigor  with  which  tmsts  contravening  its  spirit  are  an« 
nulled,  may  be  seen  in  the  cases  of  Jarvis  v.  Babcock,  5  Baib. 
139 ;  McSorley  v.  Wilson,  4  Sandt  Ch.  Bep.  523. 

V.  THie  will  of  John  McDonogh  violates  the  law  of  Lonia- 
iana  in  separating  the  nsnfimct  from  the  naked  property  of  his 
estate  forever.  The  nature  of  these  two  titles  is  explained  in 
articles  479,  486,  and  525  et  seq.  The  law  authorizes  the 
separation  of  the  usufruct  from  the  ownership  for  one  life  only. 
Civil  Code,  601, 1509. 

But  where  the  usufructuary  is  a  corporation  which  is  deemed 
etual,  the  right  is  expressly  limited  to  thirty  years.     C.  CL 


It  is  true  that  where  a  gift  of  perpetual  usufruct  is  made,  it  is 
frequently  construed  into  a  gift  of  the  property  itself^  on  the 
ground  that  giving  to  a  person  the  perpetual  enjoyment  of  pro- 
perty is  only  a  mode  of  expressing  the  gift  of  the  title  or  owners 
ship.  See  Amauld  v.  Delachaise,  4  Annual  Rep.  119 ;  2  Prud- 
hon,  6-9. 

But  this  is  a  mere  rule  of  construction,  subject  to  be  controll- 
ed by  the  testator's  expression  of  a  contrary  intention.  The 
language  of  the  will,  as  already  set  forth,  expresses  so  clearly 
the  intention  of  the  testator  not  to  give  Ihe  property  itself,  but 
to  place  the  title  forever  in  abeyance,  and  to  preserve  the  pro- 
pertv  as  "  his  general  estate,"  that  comment  on  it  is  unnecessary. 

llie  language  used  b^  the  present  Chief  Justice  of  Louisiana, 
wiih  reference  to  the  will  of  Henderson,  is  equally  applicable  to 
that  now  under  discussion :  "  There  is  not  a  word  in  the  will 
that  takes  the  ownership  out  of  his  succession;  but  that,  if  car- 
ried into  effect,  it  takes  it  out  of  commerce  is  indisputable." 
He  expressly  orders,  "  it  is  to  remain  forever  as  a  uart  of  my 
succession."  The  executors  might  lease,  but  they  could  not  selL 
Henderson  v.  Bost,  5  Annual,  458. 

VL  The  will  of  McDonogh  is  in  direct  violation  of  the  law 
of  Louisiana,  which  prohibits  perpetuities,  and  the  placing  of 

Property  out  of  commerce.  MArthurin  v.  Livaudais,  5  Marans, 
f.  S.  302;  Cole  v.  Cole,  7  Martins,  N.  S.  416;  Amauld  v. 
Tarbe,  4  La.  Bep.  502 ;  heirs  of  Henderson  i;.  Bost,  5  Annual, 
458 ;  Franklin  case,  above  cited. 

And  so  strong  is  the  determination  of  the  Legislature  to  pre- 
vent property  from  being  withdrawn  from  commerce,  that  it  has 
expressly  abrogated  the  former  civil  law,  and  the  special  article 
of  the  code  of  1808,  which  prohibited  the  alienation  of  things 
holy,  sacred,  and  religious.  Code  of  1808,  pp.  95  and  96 ;  1 
Strahan's  Domat,  §  129, 1435 ;  Qvil  Code,  447.  The  will  also 
violates  the  provision  of  the  law  which  prohibits  the  testatdr 
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from  ordering  that  property  shall  never  be  divided.  C.  C.  Art 
1222-3. 

And)  although  under  the  terms  of  the  law,  such  a  prohibition 
is  considered  as  not  made,  yet  where  the  property  is  not  given 
in  ownership  to  the  devisee,  and  the  prohibition  is  inserted,  with 
a  view  to  carry  out  an  entbre  scheme,  created  by  the  will,  and 
which  must  foiil  if  the  prohibition  be  not  enforced,  then  to  allow 
the  partition  of  the  property  between  the  devisees  for  their  own 
use,  becomes  not  an  interpretation  of  the  will,  but  a  perversion 
of  the  whole  design  of  the  testator,  and  the  making  of  a  new 
will  for  him.  Henderson  v.  Rost,  above  cited.  See  also  Haw- 
ley  V.  James,  16  Wendell,  144, 180. 

This  consideration  also  disposes  of  the  question  raised  spe- 
cially in  behalf  of  the  Orphan  Asylum.  The  annuity  is  insepa- 
rably connected  with  the  trust,  and  must  fall  with  it ;  there  is 
no  possibility  of  upholding  it  when  the  trust  on  which  it  depends 
is  overthrown.  It  is  to  be  paid  £rom  rents  and  profits  which 
will  never  accrue.  Ck>ster  v.  Lorillard,  14  Wendell,  265 ;  same 
case,  5  Paige,  Ch.  Rep.  172 ;  Hawley  v.  James,  16  Wendell, 
180. 

VII.  The  beneficiary  legatees  of  McDonogh,  the  asylum,  the 
school  farm,  the  free  schools,  are  not  in  existence,  nor  is  even 
the  board  of  commissioners  of  his  general  estate,  as  a  legal  cor- 
poration, capable  of  holding  property  in  succession. 

They  are  intended  by  the  testator  to  be  corporations  with  per- 
petual succession,  he  has  so  declared  in  his  will,  and  he  has 
attempted  to  organize  them  as  what  he  calls  ^'  institutions." 

The  power  of  creating  corporations  is  a  sovereign  power, 
which  no  individual  can  usurp.  In  Louisiana  the  legislature 
itself  could  not  incorporate  the  institutions  provided  for  by  this 
will    Constitution  of  1845,  Arts.  128, 124. 

These  articles  prohibit  tiie  creation  of  any  corporations  by 
special  charter,  except  political  and  municipal  corporations,  and 
provide  that  no  corporation  thereafter  to  be  created,  '^  shall  ever 
endure  for  a  longer  period  than  twenty-five  years." 

The  legislature,  by  act*  of  30th  April,  lb47,  in  obedience  to 
these  artides,  passed  a  general  law  for  the  organization  of  such 
corporations  as  McDonogh  desires  to  establish  by  his  will, 
restricting  their  possession  of  property  to  a  vahie  of  $300,000. 
Digest  Louisiana  Statutes,  p.  181. 

The  whole  scheme  of  McDonogh's  will  is  in -direct  violation 
of  the  policy  of  Louisiana,  as  estabUshed  by  the  constitution 
and  this  law,  and  is  null  and  void  for  this  reason. 

Before  the  adoption  of  these  articles  of  the  Ckmstitution^ 
when  the  legislature  granted  special  acts  of  incorporation  to 
religious  and  charitable  societies,  its  policy  was  equally  marked 
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by  restricting  their  possession  of  property  and  right  to  receive 
donations  within  narrow  limits,  and  confining  their  dnraticm 
to  a  term  of  years.  Ballard  and  Curry's  Digest,  p.  343,  Nos. 
214,  221,  p.  353,  No.  241,  p.  354,  No.  248.  First  Congregational 
Church  V.  Henderson,  4  Bob.  B.  215,  where  it  appears  that  the 
church  was  prohibited  from  receiving  from  any  single  person  by 
donation  or  legacy  more  than  one  thousand  dollars. 

It  has  long  ago  been  held  by  this  court,  that  a  legacy  to  an 
association,  not  incorporated,  could  not  be  taken  by  it  as  a  so- 
ciety, nor  by  the  individuals  who  composed  the  association  ai 
the  death  of  the  testator.  Baptist  ABsodation  v.  Hart,  4 
Wheaton,  1.  And  the  law  of  England  on  this  point  is  well 
settled.     Grant  on  Corporations,  115,  572. 

The  statute  law  of  Louisiana  is  in  conformity  with  these 
principles,  and  requires,  for  the  validity  of  a  legacy,  two  condi- 
tions :  Ist.  The  existence  of  the  legatee  at  the  death  of  the  tes- 
tator ;  2d.  The  capacity  of  the  legatee  to  receive  at  the  time,  if 
the  legacy  be  absolute ;  or  if  conditional,  the  capaci^  at  the 
time  of  the  fulfilment  of  the  condition.  Civil  Code,  1469, 1460, 
1459. 

These  provisions  of  the  civil  law  are  established  with  great 
deamess  by  the  highest  authorities.  5  TouUier,  99,  No.  9l-2; 
Pothier  Donations  Testamentaires,  p.  361 ;  Pothier,  ObUgatioiis, 
Nob.  203,  208,  222;  2  Strahan's  Domat,  3518,  3038 ;  3  Marcade, 
430 ;  5  Zacharia,  23;  8  Durantoui  No.  221 ;  Coin  Delisle,  96, 
No.  4. 

And  although  the  French  code,  which  forms  the  basis  of  that 
of  Louisiana,  admits  of  exception;  in  cases  of  maniage  contracts, 
to  the  rule  requiring  the  existence  of  the  donee  at  the  date  of 
the  gift,  the  Louisiana  code  expressly  forbids  this  exception,  and 
repeats  the  prohibition.  Code  Napoleon,  906,  725 ;  Civil  Code, 
947,  948, 1727. 

It  is  true  that,  in  one  case  in  Louisiana,  the  court  held  a  le- 
gacy valid  to  corporations  not  in  existence.  Milne's  heirs  i^ 
Milne's  executors,  17  La.  Rep.  46. 

But  that  case  stands  alone  in  the  reports,  and  on  the  very 
face  of  the  decision  is  self-contradictory.  It  is  not  the  law  of 
the  land. 

But  even  admitting  its  correctness,  it  was  decided  on  the  ex- 
press ground  that  the  corporations  had  been  created  by  act  of 
the  legislature,  immediately  after  the  decease  of  the  testator, 
and  where  this  action  of  the  legislature  has  been  refused,  it  has 
since  been  held  that  the  devise  must  faiL  Heirs  of  Henderson 
V.  Host,  5  Annual  458,  opinion  of  Preston,  J. 

Now  in  the  case  before  the  court,  not  only  has  the  Legislature 
of  Louisiana,  no  constitutional  power  to  create  the  corporations  in 


DEOEMBEB   TERM,  1858.  897 

Executors  of  McDonogh  et  al.  v.  Murdoch  et  al. 

Snestion,  but  both  the  States  of  Louisiana  and  Maryland  have 
edaied  their  disapproval  of  the  scheme  of  the  will  and  de- 
nounced it  as  null  and  void,  and  contrary  to  public  policy. 
Record,  p.  67, 129 ;  Act  of  Legislature  of  Louisiana,  12th  Alarcb, 
1852,  p.  132;  Resolution  at  Legislature  of  Louisiana,  12tfa 
March,  1852,  p.  136. 

The  corporations  contemplated  by  McDonogh  axe,  therefore, 
not  only  without  present  existence,  but  without  any  i»robability 
of  future  existence,  and  the  property  conveyed  to  them  must  of 
necessity  fall  to  the  heirs  at  law. 

A  case  infinitely  stronger  in  &vor  of  the  validity  of  a  devise, 
was  decided  by  the  Supreme  Court  of  the  Hanseatic  cities  in 
favor  of  the  heirs  at  law.  It  was  the  case  of  a  legacy  to  the 
city  of  Frankfort,  of  a  sum  of  money  destined  to  the  establish- 
ment of  a  museum  of  painting,  for  the  direction  and  administra- 
tion of  which  a  society  was  to  be  created  according  to  law,  and 
as  soon  as  it  was  incorporated,  the  society  was  to  become  ilie 
owner  of  the  legacy,  on  condition  of  applying  it  to  the  use  pre- 
scribed by  the  testatcnr. 

The  decision  of  the  court  was,  that  the  city  could  not  keep 
the  legacy  without  violating  the  intention  of  the  testator;  and 
that  the  society  could  not  take  it,  because  it  had  no  legal  exist- 
ence at  the  date  of  the  testator's  death.  The  legacy  was  tiiere- 
fore  annulled  in  favcHr  of  the  legal  heirs.  Roshirt,  Ueber  den 
Standelschen  Erbfolge,  1828 ;  Muhlenbruck,  Beurtbeilung  des 
Stadelschen  Beerbungsfalles. 

And  if  the  dispositions  of  McDonogh^s  will  be  indeed  as  we 
maintain  in  favor  of  ccMrporations  not  yet  in  existence,  and  there- 
fore incapable  of  taking,  the  Ck>de  of  Louisiana  provides  that 
they  shall  be  null,  notwitiistanding  the  interposition  of  the 
names  of  the  cities,  which  is  a  mare  device  of  the  testator  to 
shield  them  from  the  law. 

/'  Every  disposition  in  favcMr  of  a  person  incapable  of  receiving 
shall  be  null,  whether  disguised  under  the  form  of  an  on^ous  con* 
tract  or  made  under  the  name  of  a  person  interposed."  C«  C. 
1478. 

VIIL  The  schools  which  the  testator  requires  to  be  esta- 
blished in  Louisiana  are  in  contravention  of  the  policy  of  the 
State,  as  established  by  its  constitution  and  laws. 

The  will  requires  that  the  benefit  of  the  schools  shall  be  con- 
fined to  the  poor,  as  a  class.  The  constitution  and  laws  of  Louis- 
iana require  that  free  schools  shall  be  estaUished  and  kept  under 
the  supervision  of  public  officers,  where  all  white  children  alike, 
the  rich  and  poor,  may  be  educated  by  the  same  teachers,  and 
on  terms  of  equality. 

Free  schools  confined  to  the  poor  alone  give  rise  to  ditftinc- 
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tion  of  classes  in  the  commnniiy,  are  antiiepublican  in  ten- 
dency, and  conflict  with  the  policy  of  the  State.  Constitntion 
of  La.  articles  133-4 ;  Acts  of  Legislature  of  La.  1841,  Digest, 
p.  239 ;  Acts  of  Legislature  of  La.  1847,  Digest  Laws  of  Lol 
228  et  seq. 

And  £ree  schools  in  which  poor  white  and  colored  children 
are  to  be  received  indiscriminately,  and  placed  on  an  equality, 
wonld  be  intolerable  in  States  where  slavery  is  recognized  as  a 
legal  institution. 

IX.  If  it  be  held  that  the  ciiy  of  New  Orleans  can  take  the 
trust  estate  bequeathed  to  it,  the  executors  must  be  ordered  to 
account  to  complainants  for  the  half  which  is  devised  to  the 
city  of  Baltimore. 

The  trust  in  favor  of  that  city  is  to  be  there  executed  under 
the  laws  of  Maryland.  By  that  law  the  trust  in  question  is 
void.  It  cannot  be  there  executed,  because  the  object  is  not 
definite. 

<'  Whenever  the  word  poor  or  poorest  has  been  used  as  a  term 
of  description  in  a  devise  or  bequest^  it  has  been  held  to  be  in- 
sufficient for  uncertainty."    Dashiell  v.  The  Attomey-Greneral, 

Harris  &  Johns.  399. 

The  devise  to  the  school  farm  in  McDonogh's  will  is  "  for  the 
express  and  sole  purpose  of  establishing  a  school  farm  on  an 
extensive  scale  for  the  destitute  and  the  poorest  of  the  poor  male 
children,  &c."  Record,  p.  18.  And  **  for  rescuing  from  vice  and 
ignominy  millions  upon  millions  of  the  destitute  youth,  &c" 
Page  22. 

The  general  devise  is  "  for  the  establishment  and  support  of 
free  schools  wherein  the  poor,  and  the  poor  only,  of  both  sexes, 
of  all  classes  and  castes  of  color,  shaU  have  admittance,  free  of 
expense."  Page  14.  Schools  for  "  the  poorer  classes,  for  whom 
these  institutions  are  alone  intended,"  (page  27,)  ^  where  every 

SK)r  child  and  youth,  of  every  color,  may  receive  a  common 
nglish  education."     Page  29. 

Such  trusts  are  incapable  of  execution,  according  to  the  con- 
current decisions  of  the  highest  courts  of  Msurylana  Trippe  v. 
Frazier,  4  Harris  &  Johnson,  446 ;  Dashiell  v.  Attorney-Gene- 
ral, 6  Id.  398;  Dashiell  v.  Attorney-General,  6  Id.  1 ;  Tolson  v. 
Tolson,  10  Gill  &  Johns.  159 ;  Meade  et  aL  v.  Beale  &  Latmer, 
executors  of  Ford,  decided  by  Chief  Justice  Taney,  in  U.  S.  C. 
C,  November  term,  1860. 

These  decisions  are  in  strict  pursuance  of  those  of  the  English 
courts,  in  cases  quite  as  strongly  appealing  to  good  feeling  as 
any  of  those  termed  charitable.  Bam  on  Legal  Judgment,  ch. 
19,  §  2,  in  9th  voL  Law  Library,  and  cases  there  cited. 

Aiid  this  court  has  more  than  once  determined,  "that  the 
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common  law  of  each  State  must  be  ascertained  by  its  general 
policy,  the  usages  sanctioned  by  its  comrts,  and  its  statutes; 
and  there  is  no  object  of  judicial  action  which  requires  the  ex* 
erdse  of  this  dismmination  more  than  the  administration  of 
charities."  Wheeler  v.  Smith,  9  How.  78;  Baptist  Association 
V.  Hart,  4  Wheaton,  27 ;  Inglis  17.  Sailors'  Snug  Harbor,  3  Peters, 
112 ;  Yidal  v.  Oirard's  Executors,  2  Howard,  129. 

Aiid  if  the  trust  is  incapable  of  execution  in  Maryland, 
though  valid  in  Louisiana,  the  property  falls  to  the  legal  heirs. 
HaT;^ey  v.  James,  7  Paige,  Ch.  Rep.  213 ;  S.  C.  5  Paige,  Ch.  Rep. 
323,  441 ;  S.  C.  16  Wendell,  61. 

So  in  England  it  has  been  held  that  where  a  trust  was  created 
in  personal  property  abroad,  to  be  invested  in  lands  in  England, 
contrary  to  the  pohcy  of  her  mortmain  laws,  the  devise  is  void. 
Attomejr.General  i;.  Mills,  3  Russell,  R.  328. 

The  right  of  Baltimore  to  accept  such  a  trust  is  a  question 
of  personal  capadl^,  to  be  governed  by  the  law  of  the  domicil, 
according  to  principles  of  Leiw  universally  admitted.  Story's 
Ck>nflict,  §  51,  65, 446. 

X.  The  residuary  devises  to  the  States  of  Louisiana  and 
Maryland  are  the  same  in  their  nature  and  character  as  those 
to  the  cities  of  New  Orleans  and  Baltimore.  They  are  trusts 
^^  That  the  legislatures  of  those  States,  respectively,  may  carry 
my  intentions,  as  expressed  in  this  my  last  will  and  testament, 
into  effect,  as  far  and  in  the  manner  which  will  appear  to  them 
most  proper"  (p.  29) ;  and  this  trust  is  followed  by  the  reiterar 
'tion  of  his  purpose  in  the  strongest  terms  he  could  discover: 
^  For  this  purpose,  and  this  only,  my  desire  being  that  one  dollar 
shall  never  be  expended  to  any  other  purpose,  I  destine  the 
whole  of  my  general  estate  to  form  a  fund  in  real  estate,  which 
shall  never  be  alienated,  but  be  held  and  remain  forever  sacred 
to  it  alone." 

The  qualification  in  the  devise  to  the  States  merely  gives  a 
discretionary  power  as  to  the  mode  of  execution  of  the  purpose ; 
it  enables  them  to  £spense  with  such  of  the  machinery  of  ad- 
ministration of  the  trust  as  they  might  find  cumbersome  or  ill 
adapted  to  the  object  in  view,  but  it  is  subordinate  to  the  chief 
illegal  conditions  of  the  scheme,  and  does  not  admit  of  its  frac- 
tional observance.  It  gives  a  latitude  as  to  the  administration 
and  machinery  of  the  purposes  subject  to  the  proviso  that  these 
purposes  are  to  be  observed,  viz.  1st,  the  education  of  the  poor 
of  the  two  cities  in  preference  to  all  others;  and,  2d,  that  this 
be  done  bv  the  revenues  of  a  fund  formed  of  inalienable  reel 
estate.  Moirice  i;.  Bishop  of  Durham,  9  Vesey,  399 ;  Brij^gs  v. 
Penny,  8  Eng.^Law  and  £q.  234-5 ;  Morrice  v.  Bishop  of  Dur- 
ham, 10  Vesey,  521 ;  Story's  Eq.  Juris,  §  979,  a.  b. ;  wheeler  v. 
Smith,  9  Howard,  55 ;  Adams's  Eq.  134,  Am.  ed. 
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Bfr.  Jostioe  CAMPBELL  delivered  Hie  opiiiioii  of  the  court. 

The  appellees  aie  the  hein  at  law  of  Jchn  McDonogh,  a 
native  of  the  State  of  Maiyland,  who  died  at  McDonogfa,  near 
New  Orleans,  in  tiie  State  of  Lonlriana,  in  1850,  leaving  there 
a  very  large  snooession.  In  1839,  the  decedent  executed,  at 
New  Oileans,  an  olographic  will  for  the  dispoaal  of  the  estate 
he  might  have  at  his  death.  This  willisin  alegal  form,  and  has 
been  admitted  to  probate  in  the  District  Conrt  of  New  Oilcans. 
It  contains  two  particular  legacies  which  are  not  contested,  and 
a  single  legacy  under  a  universal  titie.  In  this  bequest  the  tes- 
tator declares,  "  that  for  the  more  general  diffusion  of  knowledge, 
and  consequent  well  being  of  mankind,''  and  ^  being  convin^ 
that  he  could  make  no  disposition  of  those  goods  which  the 
Most  High  had  placed  under  his  stewardship,  as  by  means  of 
which  the  poor  will  be  instructed  in  vnsdom  and  fed  into  the 
path  of  holiness,"  ^he  gives,  wills,  and  bequeathes  all  the  rest^ 
residue,  and  remainder  of  his  estate,  real  and  personal,  present 
and  future,  as  well  that  which  was  then  his  as  that  which  ha 
might  acquire  at  any  time  before  his  death,  and  of  which  he 
might  die  possessed,  (subject  to  certain  annuities,)  to  the  cor- 
porations of  the  cities  of  New  Orlecms  and  Baltimore  forev^^ 
one  half  to  each,"  ^to  and  for  the  several  intents  and  purposes 
tiiereaffcer  declared"  The  testator  directs  his  executors  to  con* 
vert  his  personal  estate  into  real  property^  whereby  ^the  whole 
of  lus  estate  will  become  a  permanent  iund  in  real  estate, 
affording  rents,  no  part  of  which  shall  ever  be  touched,  divided, 
sold,  or  alienated,  but  shall  forever  remain  together  as  one* 
estate,  and  be  managed"  as  he  shall  order. 

For  the  management  of  this  estate,  thus  dedaied  to  be  in* 
alienable,  he  directs  the  two  cities  each  to  select,  annually, 
three  agents,  whose  duty  it  should  be  to  receive  sebin  and 

C session  of  the  estate  from  his  executors,  immediately  after 
death.  They  are  **to  lease  or  rent  the  lots,"  ^cultivate  the 
plantations,"  "collect  the  rents,"  **pay  the  annuities,"  "invest 
the  moneys,"  and,  "in  fine,  do  all  acts  necessary  to  its  fall  and 
perfect  management,  aocmding  to  the  will;"  the  will  of  the 
testator  being  "that  no  part  of  the  general  estate,  or  revenue 
from  rents  arising  from  said  general  estate,  shall  go  into  the 
hands  of  the  corporate  authorities  of  the  said  cities,  but  that  the 
said  authorities  should  have  forever  the  supervision  of  it" 

The  testator  designed  the  joint  management  of  the  agents  of 
the  cities,  and  the  joint  supervision  of  tiieir  authorities  over  the 
estate,  to  be  perpetual  He  forbids  the  cities  to  vary,  by  agree* 
ment,  or  by  any  compromise,  the  relations  he  has  established 
between  them  in  regard  to  it.  They  must  make  |io  sale  of  their 
interests ;  no  traffic  with  their  powers  of  control ;  no  surrender, 
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for  money  or  other  consideration,  of  their  supervisory  caie.  But 
should  they  combine  to  violate  his  scheme  of  management  or 
appropriation,  their  rights  are  declared  forfeited,  and  ''the  gene- 
ral estate"  is  limited  over  to  the  States  of  Louisiana  and 
Maryland,  ''for  the  purpose  of  educating  the  poor  of  those 
States"  "under  such  a  general  system  of  education  as  their 
legislatures  should  appoint"  He  further  provides,  that  should 
there  be  "  a  lapse  of  tne  legacies  from  the  failure  of  the  legatees 
to  accept,  or  any  other  cause  or  means  whatsoever,"  the  shares 
should  inure  for  the  benefit  of  the  State  or  States  in  which  the 
cities  are  situate;  "that  the  legislatures  of  those  States  respect- 
ively may  carry  his  intentions,  as  expressed  and  set  forth  in  the 
will,  into  effect,  as  far  and  in  the  manner  which  will  appear  to 
them  most  proper." 

The  testator  having  provided  for  the  perpetuity  of  the  Mc* 
Donogh  estate,  and  the  destination  of  its  revenues,  proceeds  to 
develop  a  minute  and  detailed  scheme  for  its  management, 
improvement,  and  the  expenditure  of  its  income.  He  appro- 
priates one  eighth  part  ofits  annual  revenue,  for  forty  years,  for 
colonizing  the  free  people  of  color,  to  the  American  Colonization 
Society,  ue  sum  not  to  exceed  $25,000  per  annum ;  one  eighth 
part  for  the  erection,  in  New  Orleans,  of  an  asylum  for  the  poor 
of  all  ages,  castes,  and  colors ;  one  eighth  part  to  an  incorporated 
society  for  the  relief  of  orphan  boys  in  New  Orleans ;  and  one 
eighth  part  for  the  establishment  of  a  school  farm  in  Maryland. 
The  money  appropriated  to  the  asylum,  school  farm,  and  orphan 
boys,  he  requires  to  be  invested  as  capital  in  real  estate,  and  the 
rents  only  to  be  subject  to  the  uses  of  the  donees.  The  ci^ital 
of  the  asylum  and  school  farm  is  to  be  entirely  collected,  before 
any  appropriation  takes  place  for  their  use ;  and  for  the  one  the 
capital  is  to  be  $3,000,000,  and  for  the  other  $600,000.  The 
remaining  four  eighths  of  the  income  of  the  general  estate,  for 
the  present,  and  the  whole,  after  the  objects  above  mentioned 
are  mlfilled,  are  destined  "for  the  education  of  the  poor,  with- 
out the  cost  of  a  cent  to  them,  in  the  cities  of  New  Orleans  and 
Baltimore,  and  their  respective  suburbs,  in  such  a  manner  that 
every  poor  child  andyouth,  of  ever^  color,  in  those  places,  may 
receive  a  common  ^glish  education — based,  however,  be  it* 
particularly  imderstood,  on  a  moral  and  religious  one;"  the 
whole  of  the  general  estate  "to  {oxm  a  fund  in  real  estate  which 
shall  never  be  sold  or  alienated,  but  be  held  and  remain  forever 
sacred." 

To  carry  his  purposes  into  effect,  he  directs  the  selection  of 
boards  of  managers  for  the  different  establishments,  and  su^^sts 
that  acts  of  incorporation  may  become  necessary  to  facilitate 
their  operations. 

S4« 
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The  appellees  daim  that,  ae  to  the  property  embraoed  in  tlik 
bequest  to  the  cities,  that:  John  McDonogh  died  intestate. 

Their  argoment  is,  that  although  he  medces  in  the  commenoa» 
ment  of  his  will  a  fonnal  gift  to  the  cities ;  although  the  cities 
•le  designated  as  his  legadbees  in  several  clauses  of  the  will,  in 
precise  terms;  although  the  property  is  described  as  prop<^tjr 
^willed  and  bequeathed  to  the  cities,"  that  the  testator  kas 
sedulously  contrived  to  withdraw  from  tiiem  the  seisin  and  pes* 
session  of  the  whole  estate,  and  has  committed  them  to  an  un^ 
certain  and  fluctuating  board,  for  the  selection  of  which  he  has 
provided ;  that  the  dominion  and  use  of  this  property,  in  so  £u 
as  he  has  permitted  either,  has  been  confidea  to  this  board  of 
managers,  but  that  this  board  is  held  servilely  to  a  code  of 
regulations  he  has  dictated,  the  aim  of  which  is  to  hold  the 
^McDonogh  estate"  together  in  perpetuity';  that  by  these  re- 
strictive regulations  the  donations  to  the  cities  have  become 
nujratory  and  unavailing. 

This  conclusion  was  adopted  by  the  Circuit  Cotvt,  whose 
decree  is  under  revisal,  and  has  been  sustained  in  the  argument 
at  the  bar  of  this  court  with  great  power  and  ability. ' 

We  may  remark  of  the  wul  of  the  testator,  that  it  indicates 
his  imagination  to  have  become  greatiy  disturbed  by  a  long  and 
earnest  contemplation  of  plans  which  he  says  ^  had  actuated 
and  filled  his  soul  from  early  boyhood  with  a  desire  to  acquire  a 
fortune,  and  which  then  occupied  his  whole  soul,  desires,  and 
affections."  In  the  effort  to  accomplish  these  cherished  hopes 
he  has  overstepped  the  limits  which  the  laws  have  imposed 
upon  the  powers  of  ownership,  overlodned  the  practical  difficul- 
ties which  surround  the  execution  of  complex  arrangements  for 
the  administration  of  {voperty,  greatiy  exaggerated  the  value  of 
his  estate ;  and  unfolded  plans  far  beyond  its  resources  to  effect ; 
and  has  forgotten  that  false  calculations,  mismanagement,  or 
unfaithfulness  might  occur  to  postpone  or  prevent  their  attain- 
ment Holding  and  declaring  a  firm  faith  in  the  interposition 
of  Providence  to  render  his  enterprise  successful,  he  apparentiy 
abandons  himself,  without  apprehension  or  misja^ivuig,  to  the 
contemplation  of  the  ^<  M cDonoh  estete,"  as  existing  through 
all  time,  without  any  waste  or  alienation,  but  improving  and 
enlarging,  ^  extending  the  blessings  of  education  to  the  po<Nr 
through  every  city,  town,  and  haimet "  of  the  State  where  he 
was  bora,  and  the  Stete  in  which  he  had  lived  and  was  to  die ; 
<<  rescuing  from  iterance  and  idleness,  vice  and  ignominy, 
millions  upon  miUions  of  the  destitute  youth  of  the  cities,"  and 
<<  serving  to  bind  communities  and  States  in  the  bonds  of 
brotherly  love  and  affection  forever." 
.   The  exaggeration  which  is  apparent  in  the  scheme  he  projeetsi 
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and  the  ideas  he  expresses  conoeming  it,  afford  the  ground  of 
,  the  argument  for  the  appellees.  It  is,  however,  unfair  to  look 
to  the  parts  of  the  will  which  relate  to  the  disorders  which  reign 
in  society,  or  to  bis  aspirations  to  famish  a  relief  for  these  <<  dui^ 
ing  all  time,"  or  to  the  prophetic  visions  awakened  by  the  ex- 
alted and  exciting  ideas  which  dictated  the  conditions  of  the 
will,  for  the  role  of  its  interpretation.  We  must  look  to  the 
conveyances  he  has  made  in  the  instrument,  the  objects  they 
are  fitted  to  accomplish,  and  the  agencies,  if  any,  to  be  em* 
ployed,  and  endeavor  to  firame  these  into  a  consistent  and  har^ 
monious  plan,  accordant  with  his  leading  and  controlling  inten* 
tions.  In  reference  to  his  controlling  purpose  there  can  be  no 
mistake.  He  says,  ^  that  the  first,  prindpal,  and  chief  object " 
in  his  view  is  "  the  education  of  llie  poor  "  of  the  two  cities* 
With  equal  emphasis  and  precision  he  has  disclaimed  the  desire 
of  building  the  fortunes  of  his  natural  relations.  He  says,  ^<  that 
even  to  his  children,  if  he  had  them,  (as  he  has  not,)  and  a  for- 
tune to  leave  behind  him,  he  would,  besides  a  virtuous  educa* 
tion,  to  effect  which  nothing  should  be  spared,  bequeathe  to  each 
but  a  very  small  amount,  merely  to  excite  them  to  habits  of  in* 
dustry  and  firugality,  and  no  more." 

His  ruUn^  purpose  had  no  connection  with  the  poor  of  any 
one  generation,  tiis  desire  was  to  establish  a  foundation  to 
exist  for  all  time  —  a  perpetuity. 

He  knew  that  to  attain  this  purpose  a  succession  of  persons, 
animated  with  a  corresponding  aim,  must  be  obtained,  and  that 
the  legal  capacities  of  volunta^  associations,  even  if  he  could 
hope  to  find  such  to  enter  into  his  plans,  were  wholly  unfitted 
for  his  design;  nor  did  he  hope  to  effectually  combine  such 
,  persons  by  any  power  or  pmyer  of  his  own.  Hence,  he  selected 
as  his  devisees  bodies  ccnrporato,  endowed  with  the  faculties  of 
acquiring  and  holding  property,  having  determinate  ends  and 
abiding  eigencies  to  be  employed  in  accomplishing  them.  These 
were  all  requisite  for  the  toll  attainment  of  the  purposes  he  has 
declared. 

He  excludes,  it  is  true,  the  municipal  authorities  firom  the 
particular  management  of  the  estate,  or  the  application  of  its 
revenues. 

But,  the  munidpal  officers  are  not  his  legatees.  They  are 
themselves  but  agents  clothed  with  a  temporary  authority ;  nor 
do  the  officers  perform  their  executive  duties,  except  by  the  in* 
terposition  of  agents  subordinate  to  tiieir  control  and  subject  to 
their  supervision.  Had  the  testetor  confined  himself  to  an  un* 
conditional  donation  of  the  general  estete  to  the  cities,  for  the 
use  of  public  schools,  it  womd  scarcely  have  fallen  under  the 
personal  management  of  the  corporate  authorities.    They  would 
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probably  have  appointed  boards  or  agencies,  to  whom  powers, 
more  or  less  general,  would  have  been  confided,  and  over  whose, 
conduct  their  supervision  would  have  been  more  or  less  particu- 
lar and  exact  The  knowledge  of  this  probably  induced  the 
testator  to  describe  the  board  which  his  experience  and  observa- 
tion had  marked  as  the  most  efficient  and  responsible.  He  de* 
fines  their  number,  the  manner  of  their  appointment,  the  form 
of  their  accounts,  the  modes  of  their  business,  and  urgently 
exacts  that  the  great,  and  to  his  eyes  saored,  interests  of  bis 
charity  should  not  be  blended  witii  the  vulgar  and  debauching 
concerns  of  daily  corporate  management.  These  directions 
must  be  regarded  as  subsidiaiy  to  the  general  objects  of  his  will, 
and  whether  legal  and  practicable,  or  otherwise,  can  exert  no 
influence  over  me  question  of  its  validity.  Nor  do  we  esteem 
the  facts,  that  he  has  given  his  estate  a  name,  regards  it  as  a 
distinct  entity,  and  couples  with  it  language  &noting  per* 
petuity,  important  as  evidence  that  the  cities  are  not  his  lega- 
tees. A  gift  to  a  municipal  corporation  tends  to  create  a  pei^ 
petuity.  Property  thus  held  ceases  to  be  the  subject  of  donation, 
or  of  devise,  of  transfer  by  bankruptcy,  or  in  the  order  of  sno^ 
cession.  The  property  of  such  a  corporation  is  rarely  the  sub- 
ject of  sale,  and  practically  it  is  out  of  commerce.  McDonogh 
supppsed  that  he  could  prohibit  any  alienation  or  division.  We 
do  not  perceive,  therefore,  why  he  should  have  sought  an  incor- 
poration of  the  general  estate ;  nor  do  we  understand  that  this 
forms  a  prominent  portion  of  his  scheme. 

The  will,  through  every  part,  discloses  that  the  cities  are  the 
particular  objects  of  his  interest ;  and  the  poor  of  the  cities  of 
his  providence  and  bounty.  His  will  designates  the  cities,  by 
their  corporate  name,  as  his  legatees,  in  definite  and  legal  Ian-, 
guage.  His  plan  of  administration  is  to  be  executed  tiirough 
agents,  selected  by  their  corporate  authorities,  and  to  the  end  of 
conveying  to  the  poor  of  the  cities,  perpetually^  the  fruits  of  his 
property.  We  should  violate  authoritative  rules  of  legal  inter- 
pretation, were  we  to  disinherit  the  cities  under  these  circum- 
stances, and  to  substitute  for  them  <<  an  ideal  being"  called  the 
*'  general  estate,"  having  no  legal  capacity,  nor  juridical  charac- 
ter, and  whose  recognition,  therefore,  could  have  no  result  but 
to  overturn  the.  will  of  the  testator.  C.  C.  1706 ;  1  Spence,  Eq. 
J.  529,  630;  5  Ann.  R.  567. 

Having  thus  determined  that  the  legacy  is  to  the  cities  by  a 
universal  title,  and,  having  extracted  from  the  will  the  leadmg 
and  controlling  intention  of  the  testator,  the  next  inquiry  is, 
whether  a  legacy  given  for  such  objects  is  valid. 

The  Roman  jurisprudence,  upon  which  that  of  Louisiana  is 
founded,  seems  origmally  to  have  denied  to  cities  a  capacity  to 
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inherit,  or  even  to  take  by  donation  or  legacy.  They  were 
treated  as  composed  of  uncertain  persons,  who  could  not  per- 
form the  acts  of  volition  and  personalty  involved  in  the  accept- 
ance of  a  succession.  The  disability  was  removed  by  the  Em- 
peror Adrian  in  regard  to  donations  and  legacies,  and  soon 
legacies  ad  amatum  civikxtis  and  ad  honorem  civitatis  became 
frequent.  Legacies  for  the  relief  of  the  poor,  aged,  and  help- 
less, and  for  the  education  of  children,  were  ranked  of  the  latter 
class.  This  capaci^  was  enlarged  by  the  Christian  emperors, 
and  after  the  time  of  Justinian  there  was  no  impediment.  Do- 
nations for  charitable  .uses  were  then  favored;  and  this  favcnr- 
able  legislation  was  diffused  over  Europe  by  the  canon  law,  so 
that  it  became  the  common  law  of  Christendom.  When  the 
power  of  tiie  clergy  began  to  arouse  the  jealousy  of  the  tempo- 
ral authority,  and  it  became  a  policy  to  check  their  influence 
and  wealth  —  they  being,  for  the  most  part,  the  managers  of 
property  thus  appropriated — limitations,  upon  the  Opacity  of 
donors  to  make  such  gifts,  were  first  imposed.  These  com- 
menced in  England  in  the  time  of  Henry  III. ;  but  the  learned 
authors  of  the  history  of  the  corporations  of  that  realm  affirm, 
tiiat  cities  were  not  included  in  them — '^  perhaps  upon  the 
ground,  that  the  grants  were  for  the  public  good ; "  and,  although 
^  the  same  effect  was  produced  by  the  grant  in  perpetuity  to 
the  inhabitants,"  ^^the  same  practical  inconvenience  did  not 
arise  for  it^  nor  was  it  at  the  time  considered  a  mortmain.'^ 
Mereweth.  &  Steph.  Hist  Corp.  489,  702. 

A  century  later,  there  was  a  direct  inhibition  upon  grants  to 
cities,  boroughs,  and  others,  which  have  a  perpetual  common- 
alty, and  others  "which  have  offices  perpetual,"  and,  therefore, 
"  be  as  perpetual  as  people  of  religion."  The  Enc^Ush  statutes 
of  mortinain  forfeit  to  the  king  or  superior  lord  the  estates 
granted,  which  right  is  to  be  exerted  by  entry;  a  license,  there- 
fore, from  the  kii^  severs  the  forfeiturct  The  legal  history  of 
the  Continent  on  this  subject  does  not  materially  vary  from  that 
of  England.  The  same  alternations  of  favor,  encouragement, 
jealousy,  restraint,  and  prohibition,  are  discernible.  The  Code 
mpoleon,  maintaining  the  spirit  of  the  ordinances  of  the  mo- 
narchy, in  1731,  1749,  1762,  provides  "  that  donations,  during 
life  or  by  will,  for  the  benefit  of  hospitals  of  the  poor  of  a  com- 
mune, or  of  establishments  of  public  utility,  shall  not  take  effect, 
except  so  far  as  tiiey  shedl  be  authorized  by  an  ordinance  of  the 
government." 

The  learned  Savigny, writing  for  Grermany,  says:  "If  mo- 
dem legislation,  for  reasons  of  policy  or  political  economy,  have 
restrained  conveyances  in  mortmain,  that  those  restrictions 
formed  no  part  of  the  common  law."     The  laws  of  Spain 
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contain  no  material  change  of  the  Boman  and  ecclesiastical 
laws  npon  this  subject.  The  Beports  of  the  Supreme  Court  of 
Louisiana  (in  which  State  these  laws  were  long  in  force)  attest 
their  favor  to  such  donations.  De  Pontalba  t;.  New  Orleans,  3 
Ann.  660. 

This  legislation  of  Europe  was  directed  to  check  the  wealth 
and  influence  of  juridical  persons  who  had  existed  for  centuries 
there,  some  of  whom  had  outlived  the  necessities  which  had  led 
to  their  organization  and  endowment.  Political  reasons  entered 
largely  into  the  motives  for  this  legislation — reasons  which 
never  have  extended  their  influence  to  this  continent,  and,  con- 
sequently, it  has  not  been  introduced  into  our  systems  of  juris* 
prudence.  2  Kent's  Com.  282,  283;  Whicker  v.  Hume,  14 
JSeav.  509. 

The  precise  result  of  the  legislation  is,  that  corporations 
there,  with  the  capacity  of  acquiring  properly,  must  derive  their 
capacily  from  the  sovereign  authority,  and  the  practice  is,  to 
limit  that  general  capacity  within  narrow  limits,  or  to  subject 
each  acquisition  to  the  revisal  of  the  sovereign.  We  have  ex* 
amined  the  legislation  of  the  European  states,  so  as  better  to 
appreciate  that  of  Louisiana.  No  c^brporation  can  exist  in 
Louisiana,  have  a  public  character,  appear  in  courts  of  justice, 
exercise  rights  as  a  political  body,  except  by  legislative  author- 
ity ;  and  each  may  be  dissolved,  when  deemed  necessary  or  con« 
venient  to  the  public  interest.  Corporations  created  by  law  are 
permitted  to  possess  an  estate,  receive  donations  and  legacies, 
make  valid  obligations  and  contracts,  and  manage  their  own 
business.  Civil  Code,  tit.  10,  c.  1,  2,  3,  art  418,  et  seq. 
j  The  privileges  which  thus  belong  to  corporations  legally  ex« 
isting,  have  been  granted  to  the  inhabitants  of  New  Orleans  in 
various  legislative  acts.  The  authorities  of  the  city  have,  be- 
sides, received  powers  of  government  extending  to  all  subjects 
affecting  their  order,  tranquillity,  and  improvement.  It  is  agreed, 
that  these  powers  are  limited  to  the  objects  for  which  they  are 
granted,  and  cannot  be  employed  for  ends  foreign  to  the  corpo- 
ration. 1  Paige,  214;  15  New  R  317;  4  S.  &  S.  C.  R.  156 ; 
3  Ann.  294. 

But  there  can  be  no  question  as  to  the  degree  of  appreciatiozi 
in  which  the  subject  of  education  is  held  in  Louisiana.  The 
constitution  of  the  State  imposes  upon  the  legislature  the  duty 
of  providing  public  schools  for  gratuitous  education ;  and  vari- 
ous acts  attest  the  zeal  of  that  department  in  performing  that 
public  duty.  Among  these,  there  is  one  which  authorizes  and 
requires  the  corporate  authorities  of  the  city  of  New  Orleans  to 
establish  them  in  that  city,  and  to  enact  ordinances  for  their 
organization,  government,  and  discipline;   they  are  likewise 
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charged  with  the  instruction^  education,  and  reformation  of 
juvenile  delinquents  and  vagrants.  These  acts  are  from  a  sove- 
reign authority,  and  endue  the  city  with  the  powers  of  acquir- 
infi[,  retaining,  and  disposing  of  property,  without  limitation  as  to 
vsdue,  and  assi^  to  it,  as  one  of  its  municipal  functions,  the 
charge  of  popmar  education.  No  parliamentary  grant  or  royal 
license  in  Great  Britain — no  government  ordinance  in  France 
—  could  remove  more  effectusuly  a  disability,  if  one  existed,  or 
create  a  capacity,  if  one  were  wanting,  to  the  corporations  of 
those  countries.  Rev.  Stat  La.  41,  111,  116, 117, 144,  239;  2 
Rob.  244,  491.' 

We  shall  now  examine  the  devise  to  the  cities,  in  connection 
with  the  various  conditions  annexed  to  it.  The  appellees  insist 
it  is  a  disposition  reprobated  by  law,  for  that  it  contains  "  sub- 
stitutions 2Lndfidet  commissa^^  which  are  prohibited  by  article 
1507  of  the  code,  and  which  annul  the  donation  in  which  they 
are  found. 

We  shall  not  inquire  whether  the  prohibition  extends  to  dona- 
tions in  favor  of  corporations,  and  for  objects  of  pubUc  utility, 
though  this  seems  to  have  been  a  question  in  France.  Lefeb. 
'des  Don.  Pieuses,  31,  33. 

We  shall  limit  the  inquiry  to  the  nature  of  the  prohibited 
estates,  to  determine  whether  they  exist  in  this  legacy.  The 
terms  are  of  Roman  origin,  and  were  applied  to  modes  of  dona- 
tion by  will,  common  during  its  empire,  and  from  thence  were 
transferred  to  the  derivative  systems  of  law  in  use  upon  the 
continent  of  Europe.  The  substitute  was  a  person  appointed 
by  the  testator  to  take  the  inheritance,  in  case  of  the  incapacity 
or  refusal  of  the  instituted  heir.  A  pater  familias  was  author^ 
ized  to  make  the  will  of  his  son  during  his  nonage,  or  lunacy*, 
or  other  incapacity  to  perform  the  act;  and  in  the  case  of  his 
death,  under  such  circumstances,  the  appointee  took  the  succes- 
sion. This  was  a  mode  of  substitution. 
si  The  fidei  commissum  originated  in  a  prayer,  petition,  or  re- 
quest,  of  a  testator  upon  his  instituted  heir,  to  deliver  the  inhe- 
ritance, or  some  portion  of  it,  to  a  designated  person.  Every 
testament  being  originally  a  law  of  succession,  proposed  by  the 
testator,  and  consented  to  by  the  Roman  people,  the  language 
of  legislation,  that  is,  of  mandate  and  authonl^,  was  essential 
to  its  validity.  Precatory  words  were  insufficient  to  raise  an 
obligation  upon  the  heir,  or  to  vest  property  in  the  donee.  This 
was  afterwsurds  changed,  and  words  of  request  then  imposed  a 
charge  upon  the  heir,  to  maintain  the  faith  in  which  the  testator 
had  connded.  J^Lfterwards,  the  distinctions  between  words  of 
mandate  and  of  request  became  obsolete,  and  both  were  con- 
sidered with  reference  to  their  significance  of  the  intentions  of 
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the  testator.  The  notion  of  ^Jidei  eommissum  tiras  became 
limited,  implying  no  more  than  an  estate  in  possession,  encunft- 
bered  with  the  enarge  to  simender  it  to  another.  This  might  be 
pure  and  simple — that  is,  the  dnij  to  surrender  might  be  im- 
mediate,  or  it  might  be  on  a  condition,  or  after  the  expiratioa 
of  a  term  even  extending  to  the  life  of  the  gravaims.  The  anb- 
stitnte  originally  came  m  the  place  of  another ;  the  idea  was 
modified  to  include  those  who  came  after  another  nnder  certain 
drcnmstances. 

The  conjunction  of  ihejtdei  eommissum  with  the  substitation 
would  then  become  a  natural  mode  of  settlement  of  propertj. 
The  instituted  heir  might  be  charsed  to  hold  and  enjoy  the  sao- 
cession  for  his  Ufe,  andat  his  deam  that  it  should  go  to  another, 
(his  heirO  and  that  heir  might  in  turn  become  a  graoaimsj  for 
the  benent  of  anoiiier  successor,  and  so  fiom  generation  to  gene- 
ration. 

Such  a  substitution  might  be  properlj  called  a  ^  substitntion 
fidei  commissairey^  or  an  ^ oblique  sid>8titution."  This  mode  of 
limiting  estates  from  degree  to  degree,  and  generation  to  gene- 
ration,  was  much  employed  on  the  continent  of  Europe,  and 
served  to  accumulate  wealth  in  a  few  families  at  the  expense 
of  the  interests  of  the  community.  The  vices  of  the  system 
were  freely  exposed  by  the  political  writers  of  the  last  centoiy, 
and  a  general  antipathy  awakened  against  it.  SubstituticMis 
having  this  object  were  prohibited  during;  the  revolution  in 
France,  and  that  prohibition  was  continued  in  the  Code  Napo- 
leon, whose  authors  have  exposed  with  masterly  ability  the 
evils  which  accompanied  them.    Motifs  et  Dis.  37d« 

This  prohibition  was  transferred  to  the  code  of  Louisiana, 
/  with  the  addition  of  the  fidei  cammissa.  These  terms  ixo^ply  & 
/  disposition  of  property  i^ugh  a  succession  of  donees.  The 
I  substitution  of  the  article  15ff7  of  the  code  being  an  estate  for 
j  life,  to  be  followed  by  a  continuing  estate  in  another  by  the 
\  appointment  of  Ihe  testator. 

y-  The  fidei  cammissa  of  the  Louisiana  C!ode  are  estates  of  a 
similar  nature,  implying  a  limitation  over  from  one  to  another* 
They  are  ^e  fidei  commissa  of  the  Spanish  and  French  laws,  in 
so  fax  as  those  estates  are  not  tolerated  by  other  articles  of  tiie 
(x>de.  We  shall  not  attempt  to  define  them  from  an  examina- 
tion of  the  code  and  the  repcxrts  of  the  Supreme  Court  of  that 
State.  It  is  not  necessary  for  the  decision  of  thb  case.  We 
are  unable  to  nerceive  any  thing  in  the  code  to  justify  the  sup- 
pMOsition  that  tne  Enfflish  system  of  trusts,  whether  in  its  limited 
signification  as  appUed  in  convevandng,  or  in  its  broad  and 
comprehensive  import,  as  applied  by  the  courts  of  chancery, 
were  within  the  purview  of  the  authors  of  this  code  in  framing 
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ibis  prohibition.  The  tenns  substitation  and  fidei  commissa  i 
are  words  foreign  to  the  English  law.  The^  are  applied  to  no 
legal  relation  which  exists  in  it,  and  describe  notMnff  which 
forms  a  part  of  it  The  technical  words,  of  "  chai^^ed  to  pre-' 
serve  ana  to  render,*'  in  article  1507,  which  embrace  so  mnch  to 
a  continental  lawyer,  only  provoke  inquiries  in  the  mind  of  one 
accustomed  to  the  language  of  the  common  law.  The  allusion 
to  the  *'  Trebillianic  portion"  is  to  a  right  of  which  there  has 
never  been  a  counterpart  in  the  English  system.  The  whole 
article  refers  exclusively  to  things  of  a  continental  origin.  The 
estates  known  as  fidet  commissa  and  substitutions,  in  so  far  as 
regards  the  order  of  persons  and  the  duration  of  their  interest| 
may  be  created  by  devise  in  an  English  will.  This  can  be  done 
without  the  interposition  of  trustees  or  with  them.  That  is, 
legal  estates  or  equitable  estates  can  be  limited  to  embody  those 
conditions  of  ^efidei  commissa  and  substitution;  but  the  sepa- 
ration of  the  same  estate  into  parts,  legal  and  equitaUe,  with 
separate  courts  in  which  their  respective  qualities  may  be  repre- 
sented, is  not  of  continental  origin.  We  may  say  of  this  as 
Bir  WilUam  Grant  says  of  another  doctrine  of  equity,  ^  that  in 
its  causes,  its  objects,  its  provisions,  its  qualifications,  and  its 
exceptions,  it  is  a  law  wholly  English."  We  find  nothing  of  the 
ftdei  commissa  or  substitution  in  the  legacy  to  the  cities.  The 
mischiefs  resulting  firom  conveyances  in  mortmain,  and  which 
led  to  restraints  upon  them,  also  existed  in  the  substitutions  of 
the  French  law,  and  led  to  their  suppression.  The  remedies  for 
the  mischief,  in  consequence  of  the  difference  of  the  persons, 
were  essentially  variant.  In  the  case  of  natural  persons,  the 
abrogation  of  the  capacity  to  limit  property  from  successor  to 
successor,  and  generation  to  generation,  removed  the  evil  of 
perpetuities.  But  no  statute  against  estates  tail,  or  of  remain* 
der,  or  reversion,  operate  upon  a  corporation.  The  mischief  re- 
sults from  the  duration  of  the  corporation  and  the  tenacity  with 
which,  from  its  nature,  it  holds  to  property.  The  fee-simple 
estate  to  a  corporation  is  that  which  most  effectually  promotes 
the  creation  of  a  perpetuity.  The  remedy  in  Europe  in  this 
case  was  to  restrict  the  number  of  corporations,  and  to  reserve 
an  oversight  of  their  acquisitions  to  the  sovereign  authority. 
This  precaution  was  taken,  as  we  have  seen,  also  in  Louisiana. 
If  she  has  granted  to  her  metropolis  an  unrestricted  license  to 
acquire  and  to  hold  property,  we  must  conclude  there^  were  suffi- 
cient motives  to  justify  the  act  ^    -' 

Our  next  inquiry  will  be,  whether  the  testator  is  authorized 
to  define  the  use  and  destination  of  his  legacy.  We  have  seen 
that^  donations  to  the  cities  of  the  Roman  empire  followed  im- 
mediately upon  tiie  senatus  consuUum  which  allowed  them  to 

VOL.  XV,  85 


410  SUPBEME    COUBT. 

Executors  of  McDonogh  et  al.  o.  Murdoch  et  al. 

take,  and  that  the  destinatioii  of  such  donations  to  public  uses 
was  dedaied.  Domat  says,  ^<  One  can  bequeathe  or  devise  to  a 
city  or  other  corporation  whatsoever,  ecclesiastical  or  lay,  and 
appropriate  the  gift  to  some  lawful  and  honorable  purpose,  or 
for  public  works,  for  feeding  the  poor,  or  for  other  objects  of 
piety  or  benevolence."     Domat,  Lois  Civiles,  b.  4,  tit  2,  §  2. 

The  city  of  New  Orleans  holds  its  pubUc  squares,  hospitals, 
levees,  cemeteries,  and  libraries  by  such  dedications.  This 
court  says,  (New  Orleans  v.  United  States,  10  Peters,  662,) 
"That  property  may  be  dedicated  to  public  use,  is  a  well- 
established  principle  of  the  common  law.  It  is  founded  in 
public  convenience,  and  has  been  sanctioned  by  the  experience 
of  ages.  Indeed,  without  such  a  principle,  it  would  be  difficult, 
if  not  impracticable,  for  society,  in  a  state  of  advanced  civiliza* 
tion,  i9  enjoy  those  advantages  which  belong  to  its  condition, 
and  which  are  essential  to  its  accommodation.'' 

The  Supreme  Court  of  Louisiana,  in  a  number  of  cases,  have 
applied  the  principle  contained  in  these  citations  with  confi* 
dence.  DePontalba  t;.  New  Orleans,  3  An.  662 ;  Will  of  Mary, 
2  Bob.  440;  Duke  of  Rich.  v.  Myhie,  17  La.  312;  Maryland 
and  Louisiana  t;.  Boselius,  MS. 

The  code  of  Louisiana  provides  that  donations  made  for  the 
benefit  of  an  hospital,  of  the  poor  of  the  community,  or  of 
establishments  of  public  utility,  shall  be  accepted  l^  the  ad- 
ministrators of  such  establishments.  C.  C.  1536.  It  may  be 
ver^  true  this  article  relates  merely  to  the  formal  manner  by 
which  donations,  inter  vivos^  for  such  objects  may  be  perfected ; 
but  it  will  be  observed  that  the  requirement  of  the  French  Ckxle 
of  a  government  license  for  the  gift  is  dispensed  with  in  the 
firame  of  this  article,  and  a  strong  implication  arises  from  its 
terms  in  favor  of  the  validity  of  such  gifts.  An  acceptance  of 
such  donations  in  a  will  is  unnecessary.  Nor  do  we  see  any 
ground  for  inferring  a  prohibition  of  donations  by  will,  which 
are  lawftd,  inter  vivosy  in  the  absence  of  any  prohibitive  article 
in  the  code.  We  are  of  the  opinion,'  therefore,  that  the  testator 
might  declare  the  uses  to  which  he  destined  his  legacy  to  the 
cities ;  and  the  destination,  being  for  purposes  within  the  range 
of  the  powers  and  duties  of  its  public  authorities,  is  vaUd. 

We  shall  now  examine  the  question,  whether  the  conditions 
annexed  to  this  legacy,  the  prohibition  to  alienate  or  to  divide 
the  estate,  or  to  separate  in  its  management  the  interest  of  the 
cities,  or  their  care  and  conlrol,  or  to  deviate  from  the  testator's 
scheme,  invalidate  the  bequest 

The  appellees  contend  that  the  performance  of  these  oondi- 
tions  is  impossible ;  they  are  contrary  to  public  policy ;  introduce 
tenures  at  variance  with  the  laws ;  and  would  result  in  mischief 
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to  the  State.  That  the  conditions  are  of  the  essence  of  the  gifti 
and  the  will  would  not  conform  to  the  dispositions  of  the  testa- 
tor, if  they  should  be  erased  or  disregarded.  They  insist  that 
ihfi  appellees  take  by  virtue  of  the  law,  but  the  devisees  claim 
under  a  wilL  That,  if  they  cannot  exhibit  a  clear  and  valid 
devise  of  the  property,  the  legal  right  of  the  heir  should  not  be 
defeated.  That  this  court  cannot,  under  the  guise  of  judicial  ^ 
construction,  sanction  an. instrument  from  which  the  main  pre-' 
scnptions  of  the  testator  are  obliterated^'    " 

The  argument  on  this  point  against  me  cities  possesses  great 
logical  force.  It  is  admitted  that  illegal  or  immoral  conditions 
wul  vitiate  a  contract,  (C.  C.  2026) ;  but  the  code  provides  that( 
*<in  all  dispositions  inter  vivos  and  mortis  ca/usoj  impossible  con- 
ditions, those  which  are  contrary  to  the  laws  or  to  morals,  are 
reputed  not  written."  The  authorities  cited  establish  that,  under 
the  word  ^^  conditions,"  the  various  modes  of  appropriation,  use, 
and  destination  attached  to  this  legacy  are  included.  Merlin 
says,  <<  Conditions  take  different  names  according  to  their  object; 
they  are  called  in  turn  charges,  destinations,  motives,  designa- 
tions, terms.  But  aliiiough  the  conditions,  charges,  destinations, 
&C.,  &C.,  ought  to  be  distinguished,  nevertheless  the  word  con- 
dition often  serves  to  express  them  alL"   Merlin's  Bep.  Cond.  §  2. 

The  signification  of  this  article  of  the  code  becomes  then  an 
important  inquiry.  It  is  found  in  the  Digest  of  Justinian,  and 
from  thence  passed  into  the  codes  of  France  and  Spain.  TouiL 
5,  No.  255 ;  1  Escrich.  Die.  leg.  565.  It  was  copied  from  the 
Code  Napoleon  into  the  Code  of  Louisiana.  Savigny  furnishes 
us  with  the  history  of  the  law  as  found  in  the  Pandects.  One 
of  the  schools  into  which  the  Bomaii  jurisconsults  was  divided 
(Proculeians)  placed  the  construction  of  contracts  and  testap 
ments,  contaiqing  illegal  or  impossible  conditions,  on  the  same 
principle,  and  insisted  that  the  whole  disposition  in  each  should 
be  vitiated  by  them;  another  (Sabinians)  changed  the  rule  with 
reference  to  the  instrument,  and,  while  contracts  were  vitiated 
by  the  illegal  or  immoral  conditions,  in  wills  the  conditions  only 
were  pronounced  nugatory.  Justinian  adopted  the  opinion  of 
the  latter,  which  seems  to  have  been  preferred  in  practice  before; 
and  his  adoption  has  been  regarded  as  a  legislative  sanction  of 
their  rule  in  favor  of  testaments.  Great  authorities  in  France 
oppose  this  doctrine,  and  in  Prussia  it  exists,  but  in  a  modifi^ 
form,  while  it  has  been  wholly  rejected  in  Austria.  5  TouL, 
No.  247 ;  Savig.  Rom.  Law,  §  122-3-4. 

The  common-law  rule  depends  upon  the  fact,  whether  the 
performance  of  the  illegal,  immoral,  or  impossible  condition  is 
prescribed  as  precedent  or  subsequent  to  the  vesting  of  the 
estate  of  the  devisee.    In  the  former  case,  no  estate  exists  till 
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fbe  condition  is  perfonned,  and  no  right  can  be  daime4  tiiroogii 
an  illegal  or  immoral  act  In  the  latter  case,  the  estate  remains, 
because  it  cannot  be  defeated  as  a  consequence  of  the  folfilment 
of  an  illegal  or  unmoral  condition.  This,  however,  applies  oijjj 
to  devises  of  real  estate;  for  the  ecclesiastical  ana  chanoesry 
courts,  in  regard  to  bequest  of  personalty,  follow  the  rule  of  tbe 
,  civil  law,  as  above  expressed.  I  Bop.  Leg.  754-5 ;  7  Beav.  437 ; 
1  Eden,  B.  140 ;  2  Spence,  Eq.  J.  229. 

The  conditions  in  the  case  before  us,  which  impose  restraints 
upon  alienation  and  partition,  and  exact  a  particular  manage- 
ment through  agents  of  a  specified  description,  are  conditions 
subsequent,  and  would  not,  by  the  rule  of  the  common  law, 
divest  the  estate,  if  pronounced  to  be  illegal  or  immoral.  3  Pel; 
a  C.  B.  377;  1  Sim.  B.  N.  S.  464;  7  E.  L.  &  Eq.  179;  2  J. 
C.  Scott,  C.  B.  B.  883;  2  Zabriskie  B.  117;  10  Ala.  B.  702. 

These  conditions  belong,  too,  to  the  class  that  are  reprobated 
as  repugnant  to  the  legal  rights  which  the  law  attaches  to  own* 
enhip.  The  common  law  pronounces  such  conditions  void| 
in  consequence  of  that  repugnancy,  and  the  civil  law  treats 
them  as  recommendations  and  counsel,  not  designed  to  control 
the  will  of  the  donee.  1  Bop.  Leg.  785;  4  Kenfs  Com.  130; 
TouL  5,  No.  61;  IdL  No.  405;  Dalloz.  Die. tit  Cond.  96;  10  B. 
L.  &  E.  B.  23. 

Our  opinion  upon  the  article  of  the  code  we  have  cited  in^ 
that  it  does  not  prescribe  a  rule  of  interpretation,  to  aid  tiie  uq« 
derstanding  of  tiie  courts  in  finding  the  intention  of  the  testa* 
tor,  but  t^t  it  is  a  peremptoiy  enactment  of  the  legislative 
authority,  applicable  to  the  subject-matter  in  all  cases,  without 
reference  to  any  declared  or  presumed  intentions  of  the  authov 
of  a  particular  donation.  The  code  treats  such  conditions  in 
contracts  as  the  wrong  of  both  the  parties,  and  annuls  the  act» 
In  the  case  of  the  testament,  while  it  refuses  to  allow  the  condi- 
tion, it  saves  to  the  innocent  legatee  the  disposition  in  his  favor. 
It  ma^  be  that  this  is  done  on  the  presumption  that,  independ- 
ent of  the  condition,  the  legatee  is  tiie  favorite  of  tiie  testator^ 
or  firom  a  consideration  of  the  legatee  alone*  Bavigny  Bom. 
Law,  §  122,  et  seq. 

We  have  thus  far  treated  the  cities  as  occupying  an  equal 
position,  and  have  considered  the  case  with  reference  to  the  city 
of  New  Orleans  alone. 

The  city  of  Baltimore  is  legally  incorporated,  and  endowed 
with  the  powers  usually  granted  to  populous  and  improving 
dties.  The  General  Assembly  of  Maryland,  in  1825,  autiiorized 
the  city  to  establish  public  schools,  and  to  collect  taxes  for  their 
support ;  and,  in  1842,  it  was  empowered  to  receive  in  trust,  and 
to  control  for  the  purposes  of  the  trusts,  any  property  which 
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might  be  bestowed  npon  it,  by  gift  or  will,  for  any  of  its  gene- 
ral corporate  purposes,  or  in  and  of  the  indigent  and  poor,  or 
for  the  general  purposes  of  education,  or  for  charitable  purposes 
of  any  description  whatsoever,  within  its  limits.  The  legal  ca- 
pacity of  the  city,  therefore,  corresponds  with  that  of  the  city 
of  New  Orleans*  Do  the  laws  of  Louisiana  make  a  discrimi- 
nation ? 

The  code  declares,  <'  that  all  persons  may  dispose  of  or  receive 
by  donations,  inter  vivos  or  mortis  causa^  except  such  as  the  law 
declares  expressly  incapable."  C.  C.  1456.  There  is  no  dis- 
tinction betw^een  corporations  and  natural  persons  in  the  power 
to  receive  by  donation,  nor  do  we  find  any  discrimination  be- 
tween domestic  and  foreign  corporations,  except,  perhaps  in  a 
single  article.  ^  Donations  may  be  made  in  favor  of  a  stranger, 
when  the  laws  of  his  country  do  not  prohibit  similar  disposi- 
tions in  favor  of  a  citizen  of  this  State.'*     C.  C.  1477. 

We  greatiy  doubt  whether  this  article  applies  to  all  the  citi- 
zens or  corporations  of  the  States  of  the  Umon.  The  constitu- 
tional relations  between  the  citizens  of  the  different  States  are 
those  of  equality,  in  reference  to  the  subject  of  this  article. 
This  court,  in  the  case  of  the  Bank  of  Augusta  t;.  Earle,  (13 
Pet  520,)  said,  ^that  by  the  law  of  comity  among  nations,  a 
corporation  created  by  one  sovereignty  is  permitted  to  moke 
contracts  in  another,  and  to  sue  in  ite  courts ;  and  that  the  same 
law  of  comity  prevails  among  the  several  sovereignties  of  the 
Union.  This  comity  is  presumed  firom  the  silent  acquiescence 
of  the  State.  Whenever  a  State  sufficientiy  indicates  that 
contracts  which  derive  validity  firom  its  comity  are  repugnant 
to  its  policy,  or  are  considered  as  injurious  to  its  interests,  the 
presumption  in  favor  of  its  adoption  can  no  longer  be  made. 

These  principles  were  appliea  to  a  purchase  of  lands  by  the 
corporation  of  one^State  in  another.    Bunyon  v.  Coster,  14  Pet 

The  principles  of  these  cases  have  been  adopted  in  Louisiana. 
4  Rob.  La.  R.  617 ;  17  La.  R.  46,  312. 

We  know  of  no  departure  firom  these  principles  in  Maryland, 
and  do  not  doubt  that  the  corporations  of  Louisiana  would 
take  in  the  same  manner  as  those  of  Maryland  in  that  State. 

The  question  remains  to  be  considered,  whether  the  destina- 
tion of  the  legacy  to  public  uses  in  the  city  of  Baltimore  affects  the 
valid  operation  of  the  bequest  All  the  property  of  a  corporation 
like  Baltimore  is  held  for  public  uses,  and  when  the  capacity  is 
conferred  or  acknowledged  to  it  to  hold  property,  its  destination 
to  a  public  use  is  necessarily  implied.  Ivor  can  we  perceive 
why  a  designation  of  the  particular  use,  if  within  the  general 
objects  of  the  corporation^  can  affect  the  result;  nor  is  there 

85*  , 
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any  thing  in  the  natore  of  the  uses  dedaxed  in  this  will  wfaidi 
can  withdraw  from  tiie  legacy  a  legal  protection. 

Neither  do  we  concede  tiiat  tiie  n^es,  hein^  in  a  degree 
foreign  to  the  State  of  Louisianay  impair  the  cTOct  of  the  wilL 
It  is  well  settled  that,  where  property  is  conveyed  to  a  use  whidi 
would  be  protected,  if  to  be  executed  at  home,  in  the  absenoe 
of  a  prohibition,  the  conveyance  would  be  valid  if  the  exeinir 
tion  were  ordered  to  take  place  abroad.  This  question  was 
considered  by  Mr.  Justice  Story,  in  the  opinion  prepared  by  him 
for  the  case  of  the  Baptist  Association  v.  Smith,  published  in  3 
Pet  486, 500. 

He  says,  <<there  is  no  statute  of  Virginia  nu^king  such  be» 
quests  void ;  and,  therefore,  if  against  her  policy,  it  can  only  be 
because  it  would  be  against  the  general  policy  of  all  States  go* 
vemed  by  the  Ck>nunon  Law.'*  He  concludes :  ^  there  is  no 
solid  objection  to  the  bequest,  founded  upon  the  objects  being 
foreign  to  the  State  of  Virginia.'*  In  the  late  case  of  Whicker 
V*  Hume,  (14  Beav.  509,)  on  appeal,  (16  Jur.  391,)  a  bequest  to 
trustees,  to  be  appropriated  in  tiieir  absolute  and  uncontrolled 
discretion,  for  the  benefit  and  advancement  and  propagation  of 
learning  in  every  part  of  the  world,  as  far  as  circumstances  will 
permit,"  was  pronounced  valid.  We  find  nothing  in  the  Code 
of  Louisiana  indicating  a  spirit  less  comprehensive  or  catholic; 
we  shall  not,  therefore,  infer  the  existence  of  a  restriction  where 
none  has  b^n  declared.  We  are  of  the  opinion,  that  the  uses 
for  which  the  testator  has  devised  his  estate  to  the  city  of  Balti- 
more, are  approved  alike  in  the  legislation  of  Louisiana  and 
Maryland,  imd  that  the  execution  of  them  may  be  enforced  in 
their  courts. 

We  have  considered  the  legacy  without  a  reference  to  the 
annuities  vefaich  the  testator  has  charsed  upon  it  It  is  only 
necessary  for  us  to  determine  a  sinfi;Ie  question  in  regard  to 
them.     Are  the  heirs  at  law  interested  in  the  question  of  their 


legaUty? 
TheCi 


The  Civil  Code  (C.  C.  1697)  declares  ^that  le^tees  under  a 
universal  title,  and  legatees  under  a  particular  title,  benefit  by 
the  failure  of  iiiose  particular  legacies,  which  they  are  bound  to 
discharm." 

It  wm  be  seen  that  all  the  annuitants,  having  a  distinct  cha- 
racter from  the  cities,  have  a  claim  upon  them  for  their  annual 
allowance.  Should  these  annuities  be  invalid  this  charge  would 
be  removed,  and  the  cities  relieved.  Such  was  the  decision  of 
the  Supreme  Court  of  Louisiana,  (Prevost  v.  Martel,  10  Robw 
512,)  and  sudh  the  conclusion  of  the  Court  of  Cassation,  in 
Hanaire  v.  Tandon,  the  report  of  whose  judgment  is  appended 
to  one  of  the  briefr  of  the  appellants. 
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The  annnities  created  to  establish  an  Asylum  for  the  Poor 
and  a  School  Farm — and  of  the  validity  of  which  srave 
doubts  exist — are  charges  upon  the  legacy  of  the  cities.  If  the 
directions  of  the  testator  cannot  be  legally  complied  with^  the 
charge  will  be  remitted  without  defeating  the  legacy.  Sav.  Bo- 
man  Law,  §  120, 129. 

We  shall  not  express  any  decided  opinion  in  reference  to 
either  of  the  annuities,  but  leave  the  question  of  their  validity 
to  be  settled  by  the  persons  interested,  or  by  the  tribunals  to 
whose  jurisdiction  they  appropriately  belong. 

We  have  considered  it  to  be  our  duty  to  examine  the  several 
questions  which  arise  upon  the  record,  so  that  the  important  in* 
terests  involved  in  them  may  be  relieved  from  further  embarrass- 
ment and  controversy.  In  our  opinion,  the  failure  of  the  devis3 
to  the  cities  would  not  have  benefited  the  appellees ;  for  that 
the  limitation  over  to  the  States  of  Maryland  and  Louisiana 
would  have  been  operative  in  that  event. 

We  dose  our  opmion  with  expressing  our  acknowledgments 
for  the  aid  we  have  received  from  the  able  arguments  at  the 
bar,  and  the  profound  discussions  in  the  Supreme  Court  of 
Louisiana,  witn  whose  judgment  we  have  concurred. 

The  decree  of  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana  is  reversed,  and  the  cause  remanded  to  that  court| 
with  directions  to  disiniss  the  bill  of  the  plaintiffii  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  East* 
em  District  of  Louisiana,  and  was  argued  by  counseL  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  to  that  court  to  dismiss  the 
bill  of  the  complainants,  with  costs  in  that  court 


Andrew  Wtlie,  Jr.,  Administrator  of  Sa3it7bl  Baldwin,  Ap« 

FSLLANT,  V.  RiCHARD  S.  CoXB. 

Wbien  a  oontmct  was  made  with  an  attorney  for  Um  pioeeention  ofa  claim  against 
Mexico  for  a  itipalated  proportion  of  tho  amouU  recoTered,  and  servioei  mn  m- 
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dered,  the  death  of  the  owner  of  the  claim  did  not  diraolTe  the  contnwt^  hot  tte 
compensation  remained  a  lien  npon  the  money  when  recorered. 

A  court  of  equity  can  exercise  jurisdiction  over  the  case  if  a  more  adequate  remedy 
can  be  thus  obtained  than  in  a  court  of  law. 

The  want  of  jurisdiction  should  have  been  alleged  in  the  court  below,  either  by 
plea  or  answer,  {if  the  defendant  intended  to  avail  himself  of  it.  It  is  too  Ute  to 
uf^  it  in  an  appellate  court,  unless  it  appears  on  the  fiice  of  the  proceedings. 

This  was  an  appeal  firom  the  Circuit  Ck)urt  of  the  United 
States  for  the  District  of  Columbia,  holden  in  and  for  the  connty 
of  Washington. 

It  was  a  bill  filed  by  Mr.  Coxe^  under  the  circumstances  stated 
in  the  opinion  of  the  court 

The  Circuit  Court  passed  the  following  decree. 

In  EquUy. — This  cause  having  been  set  down  for  hearing 
by  consent  upon  the  bill,  answer,  general  replication,  and  the 
testimony  filed  in  the  case,  and  having  been  argued  by  counsel, 
and  having  been  full^  and  materially  considered  by  the  court, 
it  is  thereupon,  on  this  twenty-eighth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fiAy-two,  ordered, 
adjudged,  and  decreed,  that  the  averments  in  said  bill  contained 
are  fmly  established  and  sustained,  and  that  complainant  is 
justlv  and  truly  entitled  to  the  relief  which  he  prays ;  and  inas- 
much as  it  is  thus  shown  and  established  that  said  respondent^ 
as  administrator  of  Samuel  Baldwin,  did  obtain  an  award  as 
averred,  for  the  sum  of  seventy-five  thousand  dollars,  which  said 
sum  it  is  admitted  that  he  has  received  firom  the  government 
of  the  United  States,  and  that  he  holds  the  same  firee  and  clear 
of  all  debts  due  by  said  intestate ;  and  it  being  fully  shown  and 
established  that,  by  and  under  the  contract  made  in  the  lifetime 
of  said  Samuel  Baldwin  between  the  said  Samuel  and  said 
complainant,  said  complainant  is  justly  and  equitably  entitled 
to  have  and  receive  out  of  said  fund,  so  in  the  hands  of  said 
defendant,  as  administrator  as  aforesaid,  at  the  rate  of  five  per 
centum  on  the  said  sum  of  seventy-five  thousand  dollars.     ' 

Whereupon,  it  is  now  further  ordered,  adjudged,  and  decreed, 
that  said  defendant,  as  administrator  as  aforesaid,  do  forthwith 
pay  over  to  said  complainant  the  sum  of  three  thousand  seven 
hundred  and  fifty  dollars. 

And  whereas  it  further  appears,  and  it  is  admitted,  that  said 
award  became  and  was  payable  to  said  defendant,  as  admini^* 
trator  as  aforesaid,  on  the  sixteenth  day  of  May,  eighteen  him- 
dred  and  fifty-one,  it  is  further  ordered,  decreed,  and  adjudged, 
that  said  defendant,  as  administrator  as  aforesaid,  do  further 
pay  to  said  complainant  interest  on  said  sum  of  three  thousand 
seven  hundred  and  fifty  dollars,  to  be  calculated  and  estimated 
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fiom  said  16th  May,  1851,  until  paid,  together  vntii  the  costs  of. 
thissnit. 

From  this  decree,  Wylie,  the  administrator  appealed  to  this 
court 

Afterwards  he  filed  a  petition  to  the  Circnit  Conrt  to  set 
aside  the  decree  for  reasons  which  it  is  nnnecessary  to  state ; 
but  the  court  overruled  the  motion,  from  which  judgment  also 
Wylie  prayed  an  appeal  to  this  court  This  is  mentioned  in 
order  that  the  case  m  14  Howard,  1,  may  be  understood. 

The  case  as  it  now  stood  before  this  court,  was  argued  by  Mr* 
Wytie^  for  the  appellant,  and  Mr.  Badger ^  for  the  appellee. 

Mr.  WyUe  made  tiie  following  points: 

First  Poifit.  —  The  death  or  Samuel  Baldwin  in  December, 
1847,  put  an  end  to  the  agency  of  both  John  Baldwin  and  Rich- 
ard S.  Coxe,  as  to  this  claim.  Hunt  v.  Bousmanier,  8  Wheat 
174;  Campbell  v.  Kincaid,  3  Monroe,  Bep.  666.  Newbaker  v* 
Alricks,5  Watts,183. 

8ec(md  IWnt. — There  is  no  contract  even  alleged  as  between 
complsdnant  and  respondent,  much  less  a  contract  fixing  the 
compensation  of  the  former  at  five  per  cent  on  the  amount  reco* 
vereo.  On  the  contrary,  any  such  contract,  agreement,  or  under- 
standing, is  positively  denied  by  the  answer,  nor  was  there  the 
slightest  proof  thereof  on  the  part  of  the  complainant  And  yet 
the  court  below  decreed  the  payment  of  the  five  per  cent  as 
though  such  a  contract  had  been  proved. 

Third  IbinL  —  There  was  no  evidence  on  the  part  of  com^ 
plainant  to  show  that  he  had  rendered  any  valuable  service  in 
the  case,  which  in  equity  and  good  faiili  required  compensation ; 
and  if  such  service  bad  been  rendered  at  the  request  of  the  ad- 
ministrator, there  being  no  special  contract  shown,  the  decree  of 
the  court  below  was  erroneous.  The  quantum  meruit  should 
have  been  established  in  another  tribunal. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court 
This  is  an  appeal  in  chancery,  from  the  Circnit  Court  for  the 
District  of  Columbia. 

The  complainant,  Richard  S.  Coxe,  filed  his  bill  stating  that 
about  the  year  eighteen  hundred  and  forty-two  or  three,  a  cer- 
tain Samuel  Baldwin,  a  citizen  of  the  United  States,  residing 
in  Mexico,  had  a  claim  against  the  Mexican  Republic  for  per^ 
sonal  outrages  and  losses  of  property  through  the  officers  of  that 
government  Many  similar  claims  were  brought  to  the  notice 
of  the  Government  of  the  United  States,  to  enlist  its  efforts  for 
an  indemnity  from  the  Mexican  Republic ;  that  the  complain- 
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ant  was  employed  by  Doctor  John  Baldwin,  the  brother  of 
Samuel,  to  prosecute  his  claim,  and  various  docmnents  and 
papers  connected  with  the  same,  were  placed  in  his  handa, 
showing  the  origin  and  merits  of  the  claim ;  that  he  brought  it 
to  the  notice  of  the  government  for  several  years,  urging  an  in- 
denmity.  Much  time  and  labor  were  expended  in  this  service, 
in  written  communications  and  otherwise  to  different  Secre- 
taries of  State.  War  against  Mexico  was  declared,  which  sus- 
pended his  efforts,  until  a  peace  was  concluded  in  1848,  which 
provided  for  the  setttement  of  those  claims.  An  act  of  Con- 
gress was  passed,  and  a  board  of  commissioners  authorized  to 
examine  and  decide  such  claims.  The  board  bein^  organized, 
the  papers  in  relation  to  Baldwin's  claim  were  laid  before  it 
That  up  to  April,  1849,  no  other  person  acted  as  agent  or  attor- 
ney for  the  claim  but  the  complainant.  He  did  eveiy  thing  that 
was  done  in  bringing  the  case  before  our  government  for  an  in- 
demnity. Samuel  Baldwin  died,  and  letters  of  administration 
by  the  advice  of  the  complainant,  were  granted  to  Andrew 
Wylie,  the  defendant.  The  claim  was  allowed  by  the  commis- 
sioners, amounting  to  the  sum  of  seventy-five  thousand  dollars, 
and  the  complainant  believes  that  to  his  measures  and  argu- 
ments this  allowance  may  be  principally  attributed. 

It  was  understood  that  a  commission  of  five  per  cent,  should 
be  allowed  on  the  sum  awarded  for  the  -servicei^  of  the  com- 
plainant. That  the  defendant  has  refused  to  pay  tiie  compen- 
sation stated,  &c. 

The  defendant  admits  that  he  was  called  upon  by  John  Bald- 
win and  complainant,  and  at  their  instance  he  took  out  letters 
of  administmtion  on  the  estate  of  Samuel  Baldwin.    The  com- 

Eiainant  was  not  employed  by  defendant — but  supposing  he 
ad  been  engaged  as  counsel  by  the  widow,  a  memorial  was 
prepared  to  be  presented  to  the  board,  setting  forth  the  claim, 
by  the  defendant  and  submitted  to  the  complainant,  which  he 
approved,  and  it  was  used  before  the  board.  Other  documents 
being  furnished,  another  memorial  was  presented  by  the  defend- 
ant, i 

Mr.  Groix,  the  agent  of  the  widow,  came  on  from  Mexico,  bring- 
ing with  him  the  will  of  Samuel  Baldwin,  which  bequeathed  to 
his  wife  and  children  his  property  and  appointed  her  execulzix. 
Goix,  being  the  agent  of  the  widow,  dismissed  the  complainant 
as  the  attorney  in  the  case,  after  which  he  was  not  consulted  by 
the  defendant ;  and  any  services  rendered  by  the  complainant 
subsequentiy,  were  voluntary.  The  defendant,  however,  admits, 
that  on  one  or  two  occasions,  the  complainant  ^^  happened  to  be 
present  with  the  board  df  commissioners,  while  the  claim  was 
under  consideration,  and  rendered  essential  service  in  removing 
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objections  which  might  have  proved  very  injurious,  if  not  fatal 
to  it,  if  they  had  not  been  removed," 

John  Baldwin,  a  brother  of  Samuel,  being  sworn,  states,  that 
he  received  various  documents  from  his  brother  in  relation  to 
this  claim,  with  instructions  to  take  measures  for  the  recovery 
of  it  He  placed  the  papers  in  the  hands  of  the  complainant, 
and  agreed  with  him  to  prosecute  the  ckfim  on  the  same  con- 
ditions as  a  claim  he  had  prosecuted  for  witness.  The  papers 
were  translated,  and,  with  a  memorial,  were  filed  in  the  aepart- 
ment  of  State.  His  brother  died,  and  at  the  instance  of  com- 
plainant the  defendant  was  appointed  administrator,  for  whose 
services  witness  agreed  to  pay  nve  per  cent  but  witness  did  not 
intend  to  supersede  the  complainant,  and  thinks  he  is  entitled 
to  his  fee. 

In  answer  to  an  interrogatory,  the  witness  says,  the  complain- 
ant was  to  receive  a  contingent  fee  of  five  per  centum  out  of 
the  fund  awarded,  whether  money  or  scrip ;  if  nothing  was  re- 
ceived, he  was  entitled  to  nothing  for  his  services. 

It  is  contended  by  the  defendant,  that  the  complainant  hav- 
ing been  dismissed  by  the  agent  of  the  widow,  who  was  the 
executrix  of  her  husband,  and  not  being  employed  by  the  de- 
fendant, he  has  no  right  to  the  compensation  claimed.  That 
John  Baldwin  acted  as  the  agent  of  his  brother,  in  making  the 
contract  with  the  complainant  is  proved.  The  defendant  seems 
to  suppose  that,  as  on  the  death  of  Samuel  Baldwin,  the  agency 
of  his  brother  ceased,  the  contract  which  had  been  made  by 
him  was  no  longer  in  force.  The  relation  of  administrator  en- 
abled the  defendant  to  control  the  case  and  dispense  with  the 
further  services  of  the  complainant ;  but  he  had  no  power  to 
annul  the  contract  if  made  bond  fide^  by  the  complainant,  and 
the  business  had  been  faithfully  prosecuted  by  him. 

It  appears  the  complainant,  on  being  employed  in  the  case, 
had  the  papers  translated  and  filed,  with  a  memorial,  in  the  De- 
partment of  State ;  and  that  for  several  years,  with  much  labor, 
he  did  all  in  his  power  to  procure  the  action  of  the  federal 
government  in  its  behalf.  A  claim  of  indemnity  firom  Mexico, 
through  the  remonstrances  of  our  government,  was  the  only  step 
which,  at  that  time,  could  be  taken.  A  war  intervened,  and  on 
the  restoration  of  peace,  provision  was  made  for  the  examina- 
tion and  decision  of  such  claims,  and  also  for  their  payment 

The  complainant  gave  advice  as  to  the  necessary  evidence  to 
be  procured  in  Mexico,  for  the  estabUshment  of  the  claim,  and 
was  consulted  respecting  the  memorial  to  the  conmiissioners ; 
and  while  they  had  the  daim  under  examination,  it  is  admitted 
that  the  complainant,  by  his  explanations  and  arguments,  re- 
moved difficulties  and  objections  which,  unexplained,  would  in 
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all  probability  have  prevented  the  allowance  of  the  daim.  We 
think  the  contract  is  proved,  also  the  services  rendered  under  it, 
by  the  complainanti  and  that  he  is  entitled  to  the  compensation 
cudmed. 

It  is  objected  that  equity  can  exercise  no  jurisdiction  in  ibe 
case,  as  adequate  relief  may  be  obtained  at  law. 

There  may  be  a  legal  remedy,  and  yet  if  a  more  complete 
remedy  can  be  had  in  chancery,  it  is  a  simdent  ground  for  juris- 
diction. The  8th  section  of  the  act  to  cany  out  the  Mexican 
treaty,  authorizes  a  bill  to  be  filed,  where  an  individual  other 
than  the  one  to  whom  the  money  was  awarded  daims  it,  io 
contest  the  right,  and  to  enjoin  the  payment  of  the  money* 
This  applies  only  to  cases  where  different  individuals  claim  the 
fund,  but  the  reason  of  such  a  proceeding  may,  to  some  extent, 
apply  to  other  cases.  And  it  applies  to  the  case  before  us,  if 
tne  money  still  remain  in  the  treasury.  The  bill,  however,  does 
not  seem  to  have  been  drawn  with  reference  to.  ilie  act 

The  evidence  proves  that  the  complainant  was  to  receive  a 
contingent  fee  of  five  per  centum,  out  of  the  fund  avirarded, 
Whether  money  or  scrip.  This  being  the  contract,  it  oonstip 
tnted  a  lien  upon  the  fund,  whether  it  should  be  money  or  scrip. 
The  fund  was  looked  to  and  not  the  personal  responsibilibr  of 
the  owner  of  the  daim.  A  bill  filed  under  the  act  would  have 
authorized  an  injunction  for  the  amount  claimed,  by  complain- 
ant. Such  a  procedure  would  be  within  the  act  But  under 
the  contract  the  lien  on  the  fiond  in  the  hands  of  the  adminis- 
trator, is  a  suffident  ground  for  an  equity  jurisdiction.  The 
payment  of  the  fund  to  the  executrix  in  Mexico  would  place  it, 
probably,  beyond  the  reach  of  the  complainant 

The  want  of  jurisdiction,  if  relied  on  by  the  defendants,  should 
have  been  alleged  by  plea  or  answer.  It  is  too  late  to  raiae 
such  an  objection  on  the  hearing  in  the  appellate  court,  unless 
the  want  of  jurisdiction  is  apparent  on  the  face  of  the  bilL  ' 

We  affirm  the  decree  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  by  counseL  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court,  l^at  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs  and  interest  until  paid,  at  the  same 
rate  per  annum  that  similar  decrees  bear  in  the  courts  of  die 
BiBtnctof  Columbia. 
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Hamilton  Murray,  use,  &c.,  Plaintiff,  v.  John  A.  Gibson. 

A  statate  of  Mississippi,  passed  in  1846,  declares  that  no  record  of  anj  judement  re- 
covered in  a  foreign  court  against  a  citizen  of  that  State,  shall  be  receiTed  as  evi- 
dence ttfter  the  expiration  of  three  yeartf  from  the  time  of  the  rendition  of  snch 


judgment,  without  Uie  limits  of  the  State. 


statute  has  no  application  to  judgments  rendered  before  its  passage.  Hence^ 
where  it  was  pleaded  as  a  defence  in  a  suit  brought  upon  a  judgment  recovered  in 
Louisiana,  in  1844,  the  plea  was  bad  and  a  demnirer  to  it  sustained. 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi,  upon  a  certificate 
of  division  in  opinion  between  the  judges  thereof. 

The  case  is  frilly  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Mayj  for  the  plaintiff,  who  made  the 
followingpoints. 

First  That  the  Federal  courts  will  be  governed  by  the  State 
law  of  limitations  in  the  forum  where  the  suit  was  instituted, 
that  is,  by  the  law  of  Mississippi  in  this  case.  See  Grreen  v. 
Neal,  6  Peters,  291 ;  Harpending  v.  The  Dutch  Church,  16  Pe- 
ters, 465 ;  Porterfield  v.  Clark,  2  Howard,  76. 

Second.  That  in  construing  the  statutes  of  limitations  of 
Mississippi,  this  court  will  conform  to,  and  adopt  the  exposition 
thereof  made  by  the  Supreme  Court  of  Mississippi,  and  in  the 
event  of  contradictory  or  inconsistent  decisions  by  that  court,  the 
last  decision  will  be  preferred  and  followed,  even  though  it  may 
be  opposed  to  a  former  decision  of  this  court  Elmendorf  v. 
Taylor,  10  Wheat  162;  Bank  of  Hamilton  v.  Dudley,  2  Peters, 
492 ;  United  States  v.  Morrison,  4  Peters,  124 ;  Ghreen  t;.  Neal, 
6  Peters,  ^1. 

Third.  That  the  plea  is  defective  under  the  act  of  limitations 
of  Mississippi,  passed  March  6th,  1846.    See  Hutch.  Code,  833. 

Because  that  statute  is  inapplicable  to  an  action  on  a  judg- 
ment rendered,  as  this  was  anterior  to  its  passage,  and  it  was  so 
adjudged  by  the  Supreme  Court  of  Mississippi  See  Boyd,  &c. 
V.  Barrenger,  &c.,  1  Cushman's  Mississippi  Reports,  269. 

Fovrth.  That  said  plea  is  equally  defective  under  the  14th 
sect  act  of  Mississippi  of  1844.  See  the  act  in  Hutch.  Code, 
832. 

Because  the  plea  does  not  aver  that  two  years  or  more  had 
expired  from  the  passage  of  said  last  act,  before  the  institution 
of  this  suit,  as  the  s€dd  act  requires,  and  as  the  Supreme  Court 
of  Mississippi  also  ruled  it  should  have  done,  in  the  same  case 
of  Boyd,  &c.  t;.  Barrenger,  1  Cushman's  Reports,  269. 

VOL.  XV.  36 
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Mr.  Jostioe  D  ANEBL  deliyeied  the  opinion  of  tlie  court 
The  question  adjourned  for  our  consideration  on  this  record, 
cannot  be  more  clearly  or  succinctly  disclosed  than  it  has  been 
by  the  certified  statement  of  the  pleadings  upon  which  the 
judges  of  the  Circuit  Court  were  divided  in  opinion.  That 
statement  is  in  the  following  words :  « 

May  Term,  1851. 

"  This  day  came  on  this  cause  for  trial  before  Judges  Peter 
V.  Daniel  and  Samuel  J.  Gholson,  presiding. 

<<  The  declaration  is  an  action  of  debt,  brought  on  the  16th 
May,  1850,  and  founded  on  a  judgment  rendered  on  the  29th 
day  of  November,  1844,  in  the  district  court  of  the  parish  of 
Madison,  in  the  ninth  judicial  district  of  the  State  of  Louisiana, 
against  the  defendant,  and  in  favor  of  the  plaintiffi  To  this  ao» 
tion  the  defendant  pleaded  a  number  of  pleas,  of  which  the  7th 
plea  is  in  the  words  and  figures  following:  'And  for  further 
plea  in  this  behalf  the  said  defendant  says,  that  the  said  defend* 
ant  was,  at  the  time  of  the  commencement  of  the  suit  in  the 
District  Court  of  the  parish  of  Madison,  in  the  State  of  Louis- 
iana, and  also  at  the  tmtie  of  the  rendition  of  the  judgment  in  the 
plaintiff's  declaration  mentioned,  and  ever  since  has  been,  and 
now  is,  a  citizen  of  the  State  of  Mississippi,  residing  in  the 
county  of  ICnds,  and  that  more  than  three  years  expired,  and 
were  complete  and  ended,  from  and  after  the  time  of  the  rendi* 
tion  of  such  judmnent,  without  the  limits  of  this  State,  to  wit, 
in  the  parish  of  Madison,  in  the  State  of  Louisiana,  before  the 
institution  of  this  suit,  and  this  be  is  ready  to  verify ;  where- 
fore, &C.' 

"  Johnson,  Mays,  &  Clippton,  For  defendant!* 

^  To  s€dd  plea  the  plaintiff  filed  a  general  demurrer. 

^* Among  other  matters  to  be  tried,  the  question  occurred 
before  the  court  whether  the  demuirei  of  the  plaintiff  to  the  de* 
fendant's  plea  above  copied  ought  to  be  sustained.  And  after 
argument  by  counsel,  the  opinions  of  the  two  judges  aforesaid 
are  opposed  and  disagree  upon  the  question  aforesaid;  one  of 
said  judges  being  of  opinion  that  said  plea  is  a  good  and  suffi- 
cient bar  to  the  plaintiff^s  action,  and  that  said  demurrer  should 
be  overruled ;  and  the  other  of  said  judges  being  of  opinion  that 
said  plea  is  not  a  good  or  sufficient  bar  to  the  plaintiff's  action, 
and  that  said  demurrer  should  be  sustained. 

^  And  thereupon,  at  the  request  of  the  counsel  for  both  parties 
to  said  suit,  the  point  aforesaid  upon  which  said  disagreement 
happens  is  hereby  stated  under  the  direction  of  the  judges  afore- 
said, and  is  by  tiiem,  upon  the  request  of  said  counsel,  signed 
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and  sealed,  and  ordered  to  be  enrdled,  and  made  part  of  the 

xeccMrd  in  said  cause. 
^'  And  the  court  orders  and  directs  that  said  point  be  duly 

certified,  under  the  seal  of  said  court,  to  the  Supreme  Court  of 

the  United  States  of  America,  at  the  next  session  of  said  Su« 

preme  Court  hereafter  to  be  held. 

P.  V.  Daniel,     Jseal] 
S.  X  Gholson.    [seal.]  ^ 

Upon  an  examination  of  the  defendant's  seventh  plea  and  of 
the  law  to  which  it  has  reference,  it  is  obvious  that  the  purpose 
of  the  defendant  was  to  interpose,  as  a  bar  to  a  recovery  upon 
the  judgment  rendered  by  the  court  in  Louisiana,  the  provision 
of  the  statute  of  Mississippi,  enacted  on  the  5th  of  March,  1846, 
and  to  be  found  in  Hutchinson's  Digest  of  the  statutes  of  that 
State  of  1848,  Art  8,  p.  833.  The  language  of  the  provision  is 
as  follows:  "  No  recoid  of  any  judgment,  recovered  in  any  court 
of  record  without  the  limits  of  tms  State,  against  any  person 
who  was,  at  the  time  of  the  commencement  of  the  suit  on  which 
tiie  judgment  is  founded,  or  at  the  time  of  the  rendition  of  such 
Judgment,  a  citizen  of  this  State,  shall  be  received  in  any  court 
of  this  State  as  evidence  to  charge  such  citizen  with  liability, 
after  the  expiration  of  three  years  nrom  the  time  of  the  rendition 
of  such  judgment  without  Ihe  limits  of  this  State." 

As  a  general  rule  for  the  interpretation  of  statutes,  it  may  be 
laid  down,  that  they  never  should  be  allowed  a  retroactive  ope* 
ration  where  this  is  not  required  by  express  command  or  by 
necessary  and  unavoidable  implication.  Without  such  com- 
mand or  implication  thev  speak  and  operate  upon  the  future 
only.  Especially  should  this  rule  of  interpretation  prevail, 
where  the  effect  and  operation  of  a  law  are  designed,  apart 
from  the  intrinsic  merits  of  the  rights  of  parties,  to  restrict  the 
assertion  of  those  rights.  The  peculiar  language  of  the  provi« 
sion  of  the  Mississippi  statute,  if  taken  in  its  literal  acceptation, 
would  not  only  evince  the  force  and  propriety  of  the  rule  above 
mentioned,  but  might  suggest  a  serious  doubt  as  to  the  com- 
patibility of  that  provision  with  the  principles  of  common  right, 
or  with  the  mandate  of  the  Federal  Constitution ;  for  by  the 
literal  terms  of  that  statute,  the  rights  of  the  citizen  of  a  differ* 
ent  State  seem  to  be  made  dependent,  not  upon  his  diligence 
in  the  institution  or  prosecution  of  his  suit^  but  upon  an  event 
over  which  he  can  have  no  control,  viz.  the  trial  of  the  action 
brought  upon  the  previous  judgment  From  these  difficulties, 
which  would  seem  to  flow  from  the  letter  of  the  statute,  the 
Court  of  Errors  and  Appeals  for  the  State  of  Mississippi  have 
relieved  that  law  by  the  interpretation  they  have  placed  upon  it. 
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Thus,  in  the  case  of  Boyd  v.  Bamnger,  reported  in  the  23d 
volume  of  Mississippi  Reports,  by  Cushman,  page  270,  they 
have  declared  that  tiie  statate  of  the  5th  of  March,  1846,  has  no 
application  to  judgments  rendered  before  its  passage;  and  In 
the  24th  volume  of  Mississippi  Reports,  page  377,  in  the  case 
of  Ganett  v,  Beaumont,  they  have  affinned  the  same  position* 
In  a  decision,  pronounced  on  the  2d  Mondav  of  Decemberi 
1853,  in  Moore  v.  Lobbin,  a  manuscript  copy  of  which  has  been 
certified  and  submitted  by  consent  of  counsel,  the  same  court 
have  expounded  that  provision  of  the  statute  of  1846  which  de- 
clares 'Hhat  no  record  of  any  judgment  recovered  in  any  court 
of  record  without  the  limits  of  the  State,  against  any  person 
who,  at  the  commencement  of  the  suit  on  which  the  judgment 
was  recovered,  or  at  the  time  of  the  rendition  of  said  jud^ent, 
was  a  citizen  of  the  State  of  Mississippi,  should  be  received  in 
any  court  of  that  State  as  evidence  to  charge  such  citizen  with 
liability  after  the  expiration  of  three  years  from  the  time  of  the 
rendition  of  such  judgment  without  the  limits  of  the  State." 

In  expounding  this  provision  the  court  say,  <^  the  phraseology 
of  this  statute  renders  it  not  free  from  difficulty  of  construction. 
It  is  an  amendment  of  the  general  statute  of  limitations,  and 
the  legislature  must  have  had  in  view  that  general  principle  go- 
verning aU  statutes  limiting  actions,  that  the  periodsprescribed 
have  reference  to  the  commencement  of  the  action.  We  cannot 
suppose  that  tlie  legislature  intended  to  do  more  than  to  debar 
a  party  of  any  right  to  maintain  an  action  commenced  on  such 
judgment  after  the  lapse  of  the  time  mentioned,  or  tiiat  any  re* 
lerence  was  had  to  the  time  of  trial  of  a  suit  which  might  be 
commenced  long  before  the  expiration  of  the  time  limited.  Such 
a  construction  would  involve  the  most  unjust  and  unreasonable 
consequences."  The  court,  after  more  extended  views  of  the 
subject,  anrives  at  the  following  conclusion :  "  We  are  therefore 
led  to  sanction  such  a  construction  of  the  statute  as  is  most  con- 
sistent with  reason  and  justice,  and  not  in  conflict  with  the  Con- 
stitution of  the  United  States ;  and  we  are  accordingly  of  opinion 
that  this  is  a  statute  of  limitations,  affecting  the  commencement 
of  the  suit ;  and  that  if  an  action  on  such  judgment  be  instituted 
before  the  expiration  of  three  vears  from  the  date  of  its  rendition, 
a  transcript  of  the  record  of  it  is  admissible  in  evidence  on  the 
trial,  though  more  than  three  years  have  elapsed  at  the  time  it 
is  offered  in  evidence." 

Such  is  the  construction  placed  by  the  highest  court  of  Mis- 
sissippi upon  the  statute  of  1846,  which  the  seventh  plea  of  the 
defendant  sought  to  interpose  as  a  bar  to  the  action  against  him* 

According  to  that  construction,  the  statute  of  1846  could  ope- 
rate no  such  bar,  because  the  judgment  in  Louisiana,  on  which 
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the  action  was  founded,  was  recovered  on  the  29th  of  November, 
1844,  more  than  a  vear  previously  to  the  passing  of  the  statute 
in  question ;  and,  by  the  same  interpretation,  the  right  of  the 
plaintiff  to  count  upon  and  to  adduce  in  evidence,  in  support  of 
his  action,  the  record  of  that  judgment,  was  in  nowise  affected 
by  the  period  of  the  trial,  but  that  the  law  had  reference  exdu- 
Bively  to  the  interval  of  time  between  the  first  judgment  and 
the  institution  of  the  action  founded  thereon. 

It  is  the  practice  of  this  court  to  adopt  the  interpretation 
given  by  the  highest  tribunals  of  the  Several  States  to  their  re- 
spective acts  of  legislation  where  such  interpretation  does  not 
conflict  with  the  paramount  authority  of  the  Constitution,  or 
laws  of  the  United  States  binding  upon  their  own  courts,  or 
with  the  fundamental  principles  of  justice  and  common  right. 
Perceiving  in  the  case  before  us  no  conflict  whatsoever  between 
such  authority  and  the  decisions  of  the  Supreme  Court  of  Mis- 
sissippi herein  referred  to,  but,  on  the  contrary,  cm  entire  coinci- 
dence between  them,  we  approve  and  adopt  those  decisions, 
and,  in  conformity  therewith,  we  order  it  to  be  certified  to  the 
Circuit  Court  that  the  7th  plea  of  the  defendant  pleaded  in  this 
case  is  not  sufficient  to  bar  the  action  of*  the  plaintiff,  and  that 
the  demuirer  of  the  plaintiff  to  that  plea  ought  to  be  sustained* 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  and  on  the  question  or  point  on  which 
the  judges'  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agreeably 
to  the  acts  of  Congress  in  such  case  made  and  provided,  and 
was  argued  by  counseL  On  consideration  whereof,  it  ia  the 
opinion  of  this  court,  that  the  plea  pleaded  by  the  defendant 
is  not  a  good  or  sufficient  bar  to  the  plaintiff's  action,  and  that 
the  demurrer  of  the  plaintifis  should  be  sustained.  Whereupon 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  it  be  so 
certified  to  the  said  Circuit  Court. 
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John  Den,  ex  dem.  Archibald  Russell,  Plaintiff  in  Erkob, 
V.  The  Association  of  the  Jersey  Company. 

The  soil  under  the  public  nav^ble  waters  of  East  New  Jersey  belongs  to  the  State 
and  not  to  the  proprietors.  This  court  so  decided  in  the  case  of  Mardn  v.  WadddS, 
16  Peters,  367 ;  and  the  principle  covers  a  case  where  land  has  been  reclaimed  lioa 
the  water  under  an  act  of  the  Legislature. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  New  Jersey. 

The  action  of  ejectment  was  brought  to  recover  a  tract  of 
land  at  Paulus  Hook,  now  Jersey  City,  on  the  Jersey  shore, 
formerly  under  the  tide  waters  of  the  Hudson  river,  and  below 
low-water  mark.  The  locu^  in  quo  has  been  reclaimed  fit>m  the 
water  by  artificial  means,  and  was  in  the  possession  of  the  Jea^ 
sey  Associates,  and  occupied  by  them  as  building  lots. 

Upon  the  trial  in  the  C^cuit  Court  it  was  ruled  that  the  plun- 
tiff  had  failed  to  make  out  a  title,  and  the  jury  found  for  tiie 
defendants. 

The  plaintiff  excepted  to  the  opinion  of  the  court  and  the 
cause  came  up  on  a  writ  of  error. 

It  was  argued  by  Mr.  Rutherford  and  Mr.  Van  Santvoord,  for 
the  plaintiff  in  error,  and  by  Mr.  Zabriskie  and  Mr.  Scudder,  for 
the  defendants. 

The  title  of  the  plaintiff  in  error  was  derived  from  the  propri* 
etors  of  East  New  Jersey,  who  claimed  under  a  grant  fix>m 
Charles  the  Second  to  his  brother  James,  Duke  of  York,  in  1664. 

The  proprietors  living  in  1776  having  espoused  the  cause  of 
the  Americans,  in  the  struggle  of  the  Ilevolution,  their  pro* 
perty  was  not  confiscated ;  and  they  axe  still  recognized  by  tiie 
State  of  New  Jersey  as  an  existing  body,  for  manv  purposes. 
They  own  a  considerable  quantity  of  unappropriated  land,  whidi 
is  exempt  from  taxation. 

The  argument  of  the  case  in  this  court  covered  a  great  deal 
of  ground  upon  both  sides ;  but  as  the  decision  of  the  court 
turned  upon  a  single  point,  viz.  that  the  main  feature  of  the 
case  had  been  adjudicated  upon  in  Martin  v.  Waddell,  16  Peters, 
367,  it  is  not  deemed  necessary  to  do  more  than  state  the  argu* 
ment  made  by  counsel  to  show  the  difference  between  the  two 
cases. 

Mr.  Van  Santvoord^  one  of  the  counsel  for  the  plaintiff  in  enoTi 
thus  noticed  the  point : 
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We  are  to  show,  therefore,  that  the  propriety  in  the  soil  under 
the  naviffable  waters  of  New  Jersey,  passed  to  the  Duke  of 
York  and  his  grantees,  and  that  it  passed  not  as  one  of  the 
regalia  of  the  crown,  or  as  a  concomitant  of  government,  but 
as  an  absolute  proprietary  interest,  subject,  it  is  trae,  to  every 
lawful  public  use ;  but  not  the  less  on  that  account  a  heredita- 
ment, and  the  subject  of  lawful  ownership  and  of  the  ri^ht  of 
full  and  unqualified  possession  when  that  public  use  8ha&  have 
ceased. 

In  examining  the  question  it  will  be  necessary,  first,  to  remove 
an  obstacle  which  is  encountered  at  the  very  threshold  of  the 
discussion.  It  is  contended,  and  the  circuit  judge  so  charged 
the  jury,  that  the  matter  is  already  res  adituUcatOy  and  that  the 
decision  in  Martin  and  others  t;.  Waddell  involves  the  very 
point  in  controversy.  If  this  be  so,  the  discussion,  of  course,  is 
at  an  end.  For  though  a  decision  like  that  of  Arnold  v.  Mun- 
dy,  1  Halst.  1,  in  a  State  court  is  not  conclusive,  yet  an  adjudi- 
cation by  this  court  of  the  very  subject-matter  of  the  controversy 
is ;  and  we  are  not  at  liberty  to  question  it,  or  permitted  to  look 
beyond  the  rule  and  the  decision  in  the  particular  case  for  the 
reason  upon  which  such  decision  is  founded. 

We  contend,  then,  that  the  question  presented  by  the  present 
case  was  not  necessarily  involved^  and  certainly  not  passed 
upon,  in  Martin  r.  Waadell,  nor  wbs  it  in  Arnold  v*  Mundy. 
Our  claim  is  perfectly  consistent  with  the  actual  decisions  in 
both  cases,  and  is  even  fortified  by  those  decisions.  I  shall, 
therefore,  briefly  consider  what  was  really  decided  in  Martin  I7. 
Waddell,  and  point  out  the  distinction  between  that  and  the 
present  case.     And, 

First  This  is  an  ejectment  for  lands  reclaimed  from  the  bed 
of  a  navigable  river,  and  in  the  actual  possession  of  the  defendant 
as  building  lots.  Martin  v.  Waddell  was  an  ejectment  for  lands 
still  under  water,  in  the  constructive  possession  of  the  defendant 
as  a  fishery. 

Ejectment  is  a  possessory  action,  and  the  suit  is  brought  to 
recover  the  possession,  in  the  one  case  of  the  fishery,  or  t£e  use 
of  the  land,  in  the  other  case  of  the  land  itsel£ 

Second.  In  Martin  t;.  Waddell,  the  only  possession  of  which 
the  locus  in  quo  (being  then  under  water)  was  susceptible,  was 
in  its  capacity  of  a  public  easement,  or  highway  for  navigation, 
or  for  fishery,  cmd  their  correspondent  uses.  The  only  posses- 
sion withheld  by  tlie  defendant,  and  claimed  by  the  plaintifi^ 
was  the  use  of  the  locus  in  quo  as  a  fishery.  The  decision  in 
that  case  was,  that  the  plaintiff  was  not  entitled  to  such  posses- 
sion, because  he  had  not  an  exclusive  right  to  such  use  or  pos- 
session ;  but  the  question  of  the  ultimate  fee  in  the  soil,  or  jus 
proprietatis^  was  not  involved. 
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ThiB  positioa  may  be  Ulii8tr9.ted  by  supposing  the  poBsesdon 
daimed  by  the  plaintifl^  and  withheld  by  the  ddbndant,  to  hayio 
been  the  exdnsive  use  of  the  soil  and  wat^s  for  navigatioii. 
The  defendant  being  in  possession  by  his  boats,  raits,  &c^  the 
plaintiff  seeks  to  oust  him  bv  an  ejectment;  and  must  fail,  for 
the  same  reason  that  he  failed  in  Martin  v,  Waddell,  becauso 
navigation  being  a  jus  pubKcum^  the  defendant  had  a  right,  iii 
common  with  every  other  citizen,  to  be  there.  But  no  one  wiU 
pretend  that  such  a  decision  would  carry  With  it  the  more  im« 
portant  one,  in  respect  to  the  fee  of  ihe  soil.  So  in  Martin  tr. 
Waddell,  the  franchise  of  fishery  is  elevated  into  9^  jus  publiam^ 
and  placed  upon  the  same  footing  with  navigation.  The  plains 
tiff,  by  an  ejectment,  can  no  more  be  put  in  ezdusive  possessioii 
of  it,  than  he  could  of  an  exclusive  right  of  navigation  in  a 
public  river,  because  it  is  not  susceptible  of  ownership. 

Third.  It  makes  no  difference  that  the  action  was  technically 
brought  for  the  land  under  water.  The  sole  and  only  ccm^ 
Iroversy  was  in  respect  to  the  claim  set  up  by  the  plaintiff'^ 
lessor  of  an  exclusive  right  of  fishing,  and  nothing  else  wa« 
passed  upon  in  the  case.  Ejectment  cannot  be  brought  for  a 
fishery  eo  nomine;  but.if  a  fishery  be  daimed,  the  action  must 
be  brought  for  the  land  covered  with  wata.  Thom.  Co.  Lltt; 
p.  200. 

Thus,  also,  ejectment  will  not  lie  for  a  watercourse,  bat  tho 
^und  over  which  the  water  passes,  being  deliverable  in  exeoa* 
tion,  upon  which  an  enttj  can  be  effected,  may  be  recovered  in 
this  action.  Challoner  v.  Thomas,  Yelv.  143 ;  see  also  JadEson 
V.  Bud,  9  Johns.  298 ;  Jackson  v.  May,  16  Johns.  184. 

It  was  formerly  held  that  a  firanchise  of  fishery,  being  an  in* 
corporeal  hereditament,  and  not  susceptible  of  delivery,  could 
not  be  recovered  in  ejectment,  (Cro.  Jac.  144,  Oro.  Car.  492) ; 
and  it  is  now  only  upon  the  assumption  that  a  fishery  is  a  tene* 
ment,  and  may  be  delivered  in  possession,  that  an  ejectment 
will  lie  to  recoverJt.     Saund.  PL  &  Ev.  981. 

Fourth.  These  distinctions  were  taken  and  strongly  urged  in 
Martin  v.  Waddell  by  the  counsel  who  argued  the  case  against 
the  raoprietors.    He  says : 

^'  The  plaintiff,  to  recover,  must  maintain  two  positions, — 

1.  That  he  has  a  possessory  tide  to  the  premises  in  question, 
the  soil  of  this  navigable  river.    And, 

2.  That  there  was  not  a  common  right  of  fishery  in  the  peopla 
at  large  in  the  premises  in  question." 

He  must  maintain  both  positions.  A  mere  title  to  the  soil 
would  not  enable  him  to  recover.  It  must  be  a  possessory  title^ 
and  that,  too,  to  the  exclusion  of  every  other  right  of  possession^ 
induding  the  common  right  of  the  people  at  lai^e  to  use  th^ 
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locus  m  quo  as  a  fishery.  Accordingly,  in  another  part  of  his 
argament,  the  counsel  remarks :  ^^  A  question  has  arisen  whether 
the  Eling  of  England  can  grant  the  soil  of  the  sea  and  its  arms, 
so  as  to  destroy  or  prejudice  public  rights.  Not  considering  this 
question  at  all  material  to  the  main  argument,  I  have  purposely 
left  it  out."  The  question,  therefore,  of  the  titie  to  the  soil  was 
notpresented  by  counsel,  or  passed  upon  by  the  court. 
.  Infth.  That  it  was  the  use  of  the  water  as  a  fishery,  and  not 
the  titie  to  the  land,  that  was  in  question,  is  manifest  also  from 
the  opinion  of  the  court.  '<  It  appears,"  says  the  Chief  Justice, 
^^that  the  principal  matter  in  dispute  is  the  right  to  the  oyster 
fishery  in  the  public  rivers  and  bays  of  East  New  Jersey."  Jus* 
tice  '[f  hompson,  in  his  dissenting  opinion,  attempts,  indeed,  to 
show  that  it  was  the  use  of  the  land,  and  not  of  tiie  water  as  a 
fishery,  that  was  in  controversy,  making  a  distinction  between 
fishing  for  floating  fish,  and  dredging  for  oysters,  but  this  view 
was  not  concurred  in.  '<  Should  it  he  admitted,"  he  says,  ^Hhat 
the  right  to  fish  for  floating  fish  was  included  in  this  public 
right,  it  would  not  decide  the  present  question,"  that  is,  the  pro* 
priety  in  the  soil  The  whole  argument  goes  to  show,  as  was 
statea  by  the  counsel  for  the  State,  that  the  question  presented 
was  not  as  to  the  power  of  the  king  <'to  grant  the  soil,  so  as  to 
give  an  individual  the  right  to  take  it  sdter  its  character  had 
been  changed  by  alluvion,  wharfing  out,  &c.;"  but  the  power 
of  the  king  <<to  grant  it,  so  as  to  vest  in  an  individual  the  soil, 
and  divested  of  cdl  common  use  before  the  change  takes  place." 
If,  therefore,  the  right  to  fish  for  both  shell-fish  and  floating  fish 
be  such  ^'common  use,"  as  was  held  in  that  case,  jkhe  present 
question  remains  still  untouched. 

Sixth,  The  actual  decision  in  the.  case  of  Martin  v»  Waddell, 
as  I  have  endeavored  to  show,  establishes  nothing  more  than 
this,  namely,  that  the  particular  right  or  claim  in  controversy ^» 
the  possession  of  an  oyster  fishery — could  not  be  recovered  in 
an  action  of  ejectment,  because  an  oyster  fishery,  Uke  every 
other  fishery  in  navigable  waters,  was  a  part  of  the  jure  regalia 
— a  royalty — a  necessary  attribute  of  government,  and,  as  such, 
did  not  pass  under  the  grant  as  private  property,  but  became 
disconnected  firom  the  proprietary  intered;,  and  passed  out  of 
the  crown  with  the  surrender  of  government  to  Queen  Anne. 
If  there  be  anv  thing  else  in  the  opinion  delivered  in  that  case, 
it  is  not  conclusive  or  binding  as  authority.  But  we  contend 
that  there  is  nothing  in  that  opinion  which  goes  further  than 
this ;  for  though  it  does  not,  in  express  terms,  discriminate  be- 
tween the  <<  dominion  and  propriety  in  the  navigable  waters,  and 
in  the  soils  under  them,"  but  connects  them  together,  yet  the 
whole  scope  of  the  argument  seems  to  show  that  it  was  the 
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fisndiifle  of  fishery  alone  wfaich  C9uef  Justice  Taney  hdd  had 
passed  ''as  a  part  of  the  prerogative  lights  aimexed  to  tiie  poll* 
tical  powers  conferred  on  the  doke ;"  and  that  the  qnestion  of 
the  mtimate  fee,  or  propriety  in  the  soil,  subject  to  the  poMie 
use,  was  not  considered  as  inflnencing  the  decision. 

And  lastly — When  it  is  said,  in  the  opinion  of  the  oonrt,  thai 
the  navigable  waters  and  the  soils  under  them  passed  as  a  roj* 
alty  incident  to  the  forms  of  govenunent,  ''to  be  held  in  the  same 
manner  and  fat  the  same  purposes  Ihat  the  navigable  waters  of 
England,  and  ihe  soils  under  them  are  held  by  the  erown,"  the 
whole  question  as  to  what  is  properly  the  domain  of  the  crowxiy 
which  is  alienable  as  a  private  interest  to  a  subject,  and  what  ia 
the  common  property  which  is  inalienable,  save  as  a  trust  iiecea* 
sarily  incident  to  government,  is  left  open,  excq>t  so  far  as  that 
it  is  undoubtedly  decided  by  the  case  in  question,  that  the 
waters  of  a  pnbiic  river  in  respect  to  their  use,  including'  the 
public  li^t  of  fishery  in  all  its  branches,  is  a  part  of  this  oommoii 
property  and  is  inalienable.  This  was  precisdy  the  point  taken 
ana  the  decision  made  in  Arnold  v.  Mimdy,  1  Halst.  1. 

We  maintain,  then,  that  the  soil  under  navigaUe  waters,  dia- 
connected  firom  its  public  use,  is  part  of  the  domain  of  the 
erown.   And  this  leads  at  once  to  the  main  point  in  controversy. 

The  locus  in  quoj  a  portion  of  the  bed  of  the  Hudson  rivei^ 
passed  to  the  Duke  of  York  and  his  assigns,  not  as  a  royalty 
annexed  to  the  political  powers  ccmferred  upon  the  dnke  by  the 
patent,  but  as  an  absolute  propriety  in  the  soil,  subject  to  the 
I>ublic  uses  of  navigation,  &C.,  and  also,  subject  to  the  public 
right  of  fishery,  and  every  thing  necessarily  incident  to  such  righL 
This  might,  and  perhaps  woiud  indnde  the  right  of  anchorage 
the  right  to  erect  wharves,.docka,  &c^  and  every  other  use  of 
the  soil  necessary  to  facilitate  commerce  and  render  the  navi* 
gable  water  serviceable  as  an  easement  or  public  highway ;  as 
well  as  the  right  to  make  every  proper  use  of  the  soil  for  the 
purposes  of  fishery,  not  inconsistent  with  the  regulations  of  the 
sovereign  power,  in  this  case  the  State,  in  respect  thereto.  If 
tins  proposition  can  be  successfully  maintained,  the  proprietary 
title  is  established,  and  the  right  of  the  plaintiff  to  recover  must 
be  admitted. 

This  is  the  main,  and  indeed  it  may  be  said  the  only,  quea* 
tion  jpresented  by  this  case;  and  I  inropose  to  discuss  it  with  a 
specific  reference  to  the  decision  in  Martin  v.  Waddell;  yielding 
as  I  do  to  that  decision  an  unqualified  assent. 

Let  us  set  out  with  the  undeniable  proposition  conceded  in 
the  case  of  Martin  v.  Waddell,  and  as  expressed  in  the  prevail* 
in^  opinion  of  the  court,  that  the  "  right  of  the  king  to  make 
this  grant  with  all  its  prerogatives  and  powers  of  government^ 
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cannot,  at  tins  day,  be  questioned.''  That  is,  the  entire  grant-^ 
the  proprietary  interest,  and  the  powers  of  govemmenti  together 
with  the  royalties  necessarily  incident  and  annexed  to  the 
powers  of  government.  They  all  passed  to  the  doke  and  his 
heirs  and  assigns  in  the  same  manner  as  they  were  held  by  the 
king  himself,  and  of  course  the  twenty-fonr  proprietors  so  held 
them.  Nothing,  either  of  property  or  dominion  in  New  Jersey, 
remained  in  the  king. 

The  important  question  then  arises,  and  the  question  which 
must  be  decisiye  of  this  case,  how  and  in  what  capacity,  under 
the  Constitution  and  laws  of  England,  were  lands  under  navi* 
gable  waters,  either  in  public  rivers  or  arms  of'  the  sea,  held'by 
the  king,  and  what  was  his  power  over  them  ?  Were  they  held 
as  a  proprietary  and  alienable  interest,  the  subject  of  an  exclusive 
possession  as  the  proper  domain  of  the  king  when  the  public 
servitude  had  ceased  ?  Or  were  they  held  by  the  king  in  the  ca- 
pacity of  trustee  merely  for  the  public,  and,  like  the  franchise  of 
fishery,  &c.,  inalienable  by  grant  or  otherwise  from  the  king  to 
a  subject  to  be  held  as  private  property  ? 

Chief  Justice  Taney  veiv  properly  and  trvly  remarks,  in  Mar- 
tin V.  Waddell,  that,  ^  in  cleciding  a  question  like  this,  the  laws 
and  institutions  of  England,  the  history  of  the  times,  the  ob- 
ject of  the  charter,  the  contemporanous  construction  given  to  it, 
and  the  usage  under  it,  for  the  century  and  more  which  has 
elapsed,  —  are  aU  entitled  to  consideration  and  weight." 

Pursuing  precisely  this  course,  let  us  examine  the  question  in 
the  same  way,  namely :  ' 

1st  By  the  laws  and  institutions  of  England. 

2d  By  the  history  of  the  times. 

3d.  By  the  objects  of  the  charter,  the  contemporanous  con- 
struction given  to  it  and  the  usages  under  it,  &C.,  &cc,  &c. 

The  counsel  for  defendants  in  ^rror  thus  stated  the  point 
Sixth  Point.  That  the  Supreme  Court  of  New  Jersey  «md  the 
Supreme  Court  of  the  United  States,  have  both  expressly  decid- 
ed that  the  Board  of  East  Jersey  Proprietors,  the  grantors  in  this 
case,  under  whom  Russell  claims  title,  had  no  right  or  titie  to, 
and  could  not  grant  the  soil  under  tide  waters  bounded  by  the 
shores  of  New  Jersey.  The  plaintiff's  title,  or  proprietary  titie, 
in  this  case,  is  precisely  the  same  as  in  Arnold  v.  Mundy  and  in 
Martin  v.  Waddell's  Lessee.  In  this  case  the  position  of  the 
defendants  is  stronger,  as  thev  are  riparian  owners,  and  have 
wharfed  out  from  their  own  lands,  under  the  express  authority 
of  the  act  of  the  legislature  incorporating  them.  Arnold  v.  Mundy, 
1  Halst  1 ;  Martin  et  aL  t;.  Waddell's  Lessee,  16  Peters, : 
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Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  oonrt 

This  is  an  action  of  ejectment  brought  by  the  plaintiff  in  error 
against  the  defendants  in  the  Circuit  Court  for  the  district  of 
New  Jersey,  to  recover  a  parcel  of  land  situate  in  Jersey  Oily. 
The  land  in  question  has  been  reclaimed  from  the  water,  by  tiie 
defendants,  under  the  authority  of  the  legislature ;  and  is  now 
in  their  possession,  and  occupied  by  them  as  building  lots. 

The  plaintiff  claims  the  premises  under  sundry  mesne  convey- 
ances from  tiie  Proprietors  of  East  New  Jersey,'and  the  title  of 
the  proprietors  is  the  point  in  question.  And  they  claim  that, 
by  virtue  of  the  various  grants  by  which  they  became  proprie* 
tors  of  East  New  Jersey,  the  fee  of  the  soil  under  the  navigable 
waters  of  that  part  of  the  State  was  conveyed  to  them,  as  pri* 
vate  property  subject  to  the  public  use ;  and  as  that  use  has 
ceased  in  the  premises  in  question,  they  are  entitled  to  their  ex- 
clusive possession. 

It  is  not  necessary  to  state  particularlv  the  charters  and  grants 
under  which  they  claim.  They  are  all  set  out  in  the  spedal 
verdict  in  the  case  of  Martin  t;.  Waddell,  reported  in  16  Pet 
367.  The  title  claimed  on  behalf  of  the  proprietors  in  that  case 
was  the  same  vnth  the  title  upon  which  the  plaintiff  now  relies. 
And  upon  very  full  argument  and  consideration  in  the  case 
referred  to,  the  court  were  of  opinion  that  the  soil  under  the  pub- 
lic navigable  waters  of  East  New  Jersey  belonged  to  the  State 
and  not  to  the  proprietors ;  and  upon  that  ground  gave  judgment 
for  the  defendant.     The  decision  in  that  case  must  govern  this. 

The  counsel  for  the  plaintiff,  however,  endeavor  to  distinguish 
the  case  before  us  from  the  former  one,  upon  the  ground  that 
nothing  but  the  right  of  fishery  was  decided  in  Martin  t;.  Wad- 
dell ;  and  not  the  right  to  the  soiL  But  they  would  seem  to 
have  overlooked  the  circumstance  that  it  was  an  action  of 
ejectment  for  the  land  covered  with  water.  It  was  not  an  action 
for  disturbing  the  plaintiff  in  a  right  of  fishery ;  but  an  action  to 
recover  possession  of  the  soil  itselfl  And  in  giving  judgment 
for  the  aefendant  the  court  necessarily  decided  upon  the  title  to 
thesoiL 

It  is  true,  the  defendant  claimed  nothing  more  than  the  exclu- 
sive right  of  planting  and  growing  oysters  on  the  soil  for  which 
the  ejectment  was  brought.  The  special  verdict  found  that  he 
was  in  possession  under  a  law  of  New  Jersev,  which  gave  him 
the  exclusive  privilege  of  planting  and  growmg  oysters,  on  the 
premises  in  question  upon  the  payment  of  a  certain  rent  to  the 
State.  The  principle  question  therefore  in  dispute  between  the 
parties  in  tha^  suit,  and  indeed  the  only  one  of  any  value  was 
the  oyster  fishery.  But  the  right  to  the  fisherv  depended  on  the 
right  to  the  soil  upon  which  the  oysters  were  planted  and  grown ; 
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and  if  the  plaintiff  conld  have  shown  that  the  proprietora,  under 
whom  he  claimed,  were  legally  entitled  to  it,  the  judgment  of 
the  court  must  have  been  in  his  favor. 

Nor  do  we  see  anv  thing  in  the  opinion  delivered  on  that  occa- 
sion, in  relation  to  tne  rights  of  fishery,  further  than  they  con- 
tributed to  illustrate  the  character  and  objects  of  the  charter  to 
the  Duke  of  York ;  and  to  show  that  the  soil,  under  public  and 
navigable  waters,  was  granted  to  him,  not  as  private  property, 
to  be  parcelled  out  and  sold  for  his  own  personal  emolument ; 
but  as  a  part  of  the  jtira  regoHa  with  which  he  was  clothed, 
and  as  such  was  surrendered  by  the  proprietors  to  the  English 
crown,  when  they  relinquished  the  powers  of  government,  and 
consequentlv  belonged  to  the  State  of  New  Jersey  when  it  be- 
came an  independent  sovereignty. 

There  being  nothing  in  the  title  now  claimed  for  the  proprie- 
tors, to  distinguish  this  case  from  that  of  Martin  v.  Waddell,  it 
is  not  necessary  to  examine  the  other  and  further  grounds  of 
defence  taken  by  the  defendants.  • 

The  judgment  of  the  drctdt  court  must  be  affirmed  with 
costs. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of 
New  Jersey,  and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged,  hj  this  court,  that  the 
judgment  of  the  said  Circuit  Court,  in  this  cause,  be,  and  the 
tiie  same  is  hereby,  affirmed,  with  costs. 


Arthur  Morgan  Foley,  Plaintiff  in  Error,  v.  Samuel  T. 
Harrison,  Defendant,  and  Louis  Lesassier,  Intervenor. 

Iq  1841,  Congresspamed  an  act  (5  Stat,  at  Large,  455)  declarine  that  there  shall  be 
gnuited  to  (Stch  State,  ftc.,  (Lovisiaiia  being  one,)  five  hundred  thonaand  acres  of 
uuid. 

This  act  did  not  conyej  the  fee  to  anj  landg  whatever ;  but  left  ihe  land  fjstem  of 
the  United  States  in  fall  operation  as  to  regnlation  of  titles,  so  as  to  prevent  con- 
flicting entries. 

Hence,  where  a  plaintiff  claimed  nnder  a  patent  from  the  State  of  Lonisiana,  and 
entries  only  in  the  United  States  office ;  and  the  defendant  claimed  nnder  patents 
from  the  United  States,  the  title  of  the  latter  Is  the  better  in  a  petitory  action. 

The  defendant  has  also  the  superior  equity;  because  his  entries  weie  prior  in  time  to 
those  of  the  plaintiff,  and  the  decision  of  a  board,  consisting  of  the  oecretaiy  of  the 
Treasury,  the  Attorney-General,  and  the  Commissioner  of  the  Land  Office,  to  whom 
the  matter  had  been  referred  by  an  act  of  Congress,  was  in  £eivor  of  the  defeodant 
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This  case  was  brought  np  from  the  Sapieme  Ck>urt  of  the 
State  of  Louisiana,  by  a  -writ  of  error  issued  nnder  the  25th  aeo 
tion  of  the  judiciary  act 

It  was  a  petitory  action,  commenced  by  Foley  in  the  Fifth 
District  Ck>urt  of  New  Orleans,  claiming  lots  No.  1  and  2  of 
section  No.  3,  the  west  half  of  section  No.  10,  and  the  north- 
west quarter  of  section  No.  15,  in  township  eleven,  range  Hm^ 
teen  east,  containing  in  all  855  acres  and  nine  hundredths. 

By  the  act  of  4th  September,  1841,  section  8,  (5  Statues  at 
Large,  455,)  Ck>ngress  granted  to  several  of  the  States,  of  which 
Louisiana  was  one,  five  hundred  thousand  acres  of  land  each, 
for  purposes  of  int^al  improvement;  ^'  the  selections  in  all  of 
said  States  to  be  made  within  their  limits  respectively,  in  such 
a  manner  as  the  legislatures  thereof  shall  direct ;  and  located, 
in  parcels  conformably  to  sectional  divisions  and  subdivisions 
of  not  less  than  three  hundred  and  twenty  acres  in  any  one  lo- 
cation, on  any  public  land  except  such  as  is  or  may  be  reserved 
from  sale  by  any  law  of  Con^ss  or  proclamation  of  the  Presi- 
dent of  the  United  States,  which  said  locations  may  be  made  at 
any  time  after  the  lands  of  the  United  States,  in  said  States  re- 
spectively, shall  have  been  surv^ed  according  to  existing  laws." 

In  1844,  the  Legislature  o/  Louisiana,  in  pursuance  of  the 
power  with  which  it  was  invested  by  tiie  above-cited  act  of 
Congress  of  directing  the  manner  in  which  the  selections  of  land 
thus  granted  should  be  made,  passed  an  act  establishing  an 
office  for  the  sale  of  the  unlocated  lands  granted  to  the  State, 
with  a  register,  and  the  State  treasurer  as  the  receiver  thereof 
Session  Acts  of  1844,  p.  61. 

By  the  7th  section  of  that  act,  it  was  made  the  duty  of  the 
register  and  treasurer  **  to  issue  warrants  for  the  lands  donated 
by  Congress,  and  not  as  yet  located,  provided  they  shall  not  be 
issued  for  less  than  eighty  nor  more  than  six  hunchred  and  forty 
acres,  which  warrants  shall  be  sold  in  the  same  manner  as  the 
lands  located,  provided  they  shall  not  be  sold  for  less  than  three 
dollars  per  acre ;  and  it  shall  be  the  duty  of  the  governor  to 
issue  patents  for  aU  the  lands  that  have  been  sold,  and  for  the 
lands  located  by  warrants,  when  contemplated  to  be  sold  by 
that  act,  whenever  he  shall  be  satisfied  that  the  same  have  been 
properly  located." 

Under  the  provi^ons  of  the  above-recited  act  of  Concpress, 
granting  the  land,  and  the  above  provisions  of  the  State  legis- 
lature, directing  the  manner  in  which  the  selections  should  be 
made,  Foley  purchased  two  warrants  from  the  State  officers, 
and,  on  the  7th  January,  1846,  located  them  in  the  Land  Office 
of  the  United  States,  at  New  Orleans,  upon  the  lands  now  in 
controversy. 
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The  defendants  claimed  title  nnder  five  patents,  issued  from 
the  General  Land  Office  on  the  Ist.  September,  1847.  These 
patents  purported  to  be  issued  under  an  act  of  Congress  of 
August  3, 1846,  and  were  founded  on  certain  floats,  which  were 
claimed  under  the  second  section  of  the  preemption  act  of 
1830,  (4  Stat,  at  Large,  421))  which  was  revived  for  two  years 
by  the  act  of  19th  June,  1834,  (4  Stat  at  Large,  678.) 

In  order  to  show  more  clearly  the  respective  tities  of  the 
plaintiff  and  defendants,  the  reporter  has  arranged  them  in 
chronological  order. 


Plaintiff's  TiUe. 
J^lJActBof  Ck>ngreflB. 


1888. 


CongreM  passed  an  act  (6  Stat  at 
1841.    Large,  465)  declaring  that  there  shall 
Sept  4.  be  granted  to  each  State,  &c. ,  ( Louis- 
iana being  one|)  600,000  acres  of 
land. 


Louisiana  passed  an  act  an- 
1844.        thorizing  the  State  Register  to 
March  25.    issue  warrants  for  the  above 
land. 


1845. 
Deo.  24. 


The  Commissioner  of  the  Gene- 
ral Land  Office  wrote  that  tiie 
cancelled  entries  left  the  land 
public,  and  it  could  be  entered 
oy  the  State.  Foley  accordingly 
made  his  location.  'Harrison  filed 
a  caveat  in  the  State  Land  Office. 


January  7.  Foley  made  his  loca- 
tion at  the  Register's  Office  of  the 
1848.  United  States,  upon  the  lands  now 
in  controversr. 

March  9.  Oommissioner  wrote  to 
'  the  Register  and  Receiver  at  New 

Orleans,  suspending  entries.  eiUier 
by  State  selection  or  otherwise. 

April  20.  Foley  took  out  two  pa- 
tents from  the  Governor  of  Louis- 
iana. 


Defendants  Title. 
Acts  granting  ]>reemption  rights  —  settle- 
ments included  within  the  Honmas  claim  — 
floats  issued— a  large  part  of  the  clahn 
having  been  decided  to  be  public  land  by 
Commissioner  (Graham,  in  1820,  upon  whioa 
settlements  were  made.  Barrett  and  Bell 
located  these  floats  upon  the  land  now  in  dis- 
pute. 


Commissioner  of  the  General  Land  Office 
directed  the  Register  and  Receiver  at  New 
Orleans  to  withhold  fhmi  sale  all  the  lands 
within  the  claimed  limits  of  the  ^on'^^w 
grant 

May  17.    Sale  by  Barrett  to  BeU. 


The  Houmas  clahn  conflrmed  in  its  whole 
extent  by  the  Secretary  of  the  Treasury. 
Entries  made  of  locations  flrom  floats  arising 
within  it  ordered  to  be  cancelled.  Patent! 
were  ordered  to  be  issued  for  the  whole  of 
the  Houmas  claim. 

May  8.    Sale  by  Widow  BeU  to  Harrison. 
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Feb.  A.  Foiey  bion|dit  suift  against  Har- 
riaoa  in  the  fifth  DUtrlot  Ck>uzt  of  Mew 
Orieans  (State  court) 

1847. 


January  7.    Foley  located  two 

warrants  npon  the  property  in  dis- 

1848.      pnte,  and  entered  them  at  tine  Land 

Office  of  the  United  Statea  at  New 

Orleans. 


Augusts.  Congreaa passed  aaactprovid* 
ing  for  the  adjustment  of  all  sospendbd  pee- 
emption  land  claims.  The  Commissioner  of 
the  Land  OfBce,  the  Attoraey-Genefal,  and 
Secretary  of  the  Treasury  were  to  decide. 


Jnne  28.  The  Secretary  of  the  Treasoiy 
decided  that  he  would  approve  the  loea:doDa 
made  under  the  floating  claims,  held  by  the 
actual  settlers  and  improved  oy  Uiem,  !■ 
preference  to  the  State  locations,  maide  sob 
sequently,  and  covering  these  Impfota* 
ments. 

July  9.  The  Commissioner, 

August  2.  The  Acting  Secretary  of  ijm 
Treasuiy, 

Au^t  37.  The  Attomey-General;  all 
sanctioned  this  decision. 

Sept  1.  Five  patenti  issued  from  tfaA 
United  States  to  Hanison. 


The  District  Court  decided  that  Foley  should  recover  thelot  Nob 
1)  of  section  3,  township  eleven,  range  13  east,  containing  311^^ 
acres,  and  that  the  plea  of  prescription  pleaded  by  defendant  be 
sustained  ss  to  lot  No.  2,  of  section  3,  township  eleven,  range  13 
east,  and  the  west  half  of  section  10  of  the  same  township  and 
range. 

The  Supreme  Court  of  Louisiana  reve^rsed  this  decree,  and 
ordered  judgment  for  the  defendant  for  the  land  in  controversy. 

Foley  sued  out  a  writ  of  eiror  under  the  25th  section  of  the 
judiciary  act,  and  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Lawrence^  for  the  plaintiff  in  errbr,  and 
by  Mr*  Benjamin^  for  the  defendant  in  error. 

Mr.  Lawrence.  The  1st  section  of  the  act  of  1830  gave  to 
any  settler  on  public  land,  &c.,  the  right  of  preemption  to  the 
quarter  section  settied  on.  The  2d  section  provided  that  where 
two  or  more  persons  were  settied  on  the  same  quarter  sectioxii 
the  first  two  settiers.  should  each  take  one  half  of  said  quarter 
section,  if  by  a  north  and  south  or  east  and  west  line  it  could 
be  so  divided  as  to  include  the  settiement  and  improvement  of 
each  in  a  half  quarter  section ;  and  in  such  case  the  said  settlers 
shall  be  entitied  to  a  preemption  of  eighty  acres  of  land  else- 
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where  in  the  same  district.  This  latter  privilege  was  called  a 
«  floating  right,"  or  «  float" 

Now,  without  being  so  hypercritical  as  to  contend  that  this 
section  only  intended  to  confer  a  floating  ri^ht  when  the  quar- 
ter section  could  be  divided  in  half  by  a  norm  and  south  or  east 
and  west  line,  so  as  to  include  in  separate  parts  the  improve- 
ments of  each  settler,  it  is  very  cleaily  the  intention  of  Congress 
not  to  confer  the  right  of  preemption  to  eighty  acres  ^^  elsewhere^" 
unless  the  parties  bad  under  the  same  act  the  right  of  a  preemp- 
tion to  the  quarter-section  settied  on.  If  the  latter  were  not 
public  land,  were  reserved  land,  were  not  the  subject  of  a  preemp- 
tion right,  then  no  settiement  on  such  land  could  give  a  float- 
ing privilege  elsewhere.  And  so  it  has  been  universally  held  in 
the  land  department  In  fact,  the  4th  section  of  the  act  ex- 
pressly declares,  ^  nor  shall  the  right  of  preemption  contemplated 
by  this  act  extend  to  any  land  which  is  reserved  from  sale  by 
act  of  Congress  or  by  order  of  the  President,  or  which  may  have 
been  appropriated  for  any  purpose  whatever."  19  Louis.  Bep. 
899 ;  2  Laws  Ins.  and  Op.  632. 

Now  it  is  especially  to  be  observed  that  the  settiement,  out 
of  which  these  floats  are  supposed  to  arise,  was  within  the 
claimed  limits  of  the  Houmas  grant     This  is  not  disputed. 

By  agreement  of  parties  the  report  of  the  Secretary  of  the 
Treasury  on  the  Houmas  claim  is  made  evidence  in  this  cause. 

I  do  not  intend  to  trouble  the  court  with  any  argument  as  to 
the  validity  or  invalidity  of  the  Houmas  claim  in  its  whole  ex- 
tent, or  in  any  part  of  its  extent  It  has  been  a  matter  of  con- 
troversy in  the  Treasury  Department  from  the  time  of  the  ac- 
quisition of  Louisiana  to  this  day.  All  that  is  necessary  to  be 
known  in  this  cause  is,  that  its  limits  were  claimed  to  be  from 
the  Mississippi  to  the  Amit^,  and  so  the  claim  was  filed.  See 
Beport  of  Secretary  of  Treasury,  pp.  96,  97. 

The  6th  section  of  the  act  of  3d  March,  1811,  which  author- 
izes the  sale  of  the  public  lands  in  the  territory  of  Louisiana, 
has  the  following  proviso :  "  That,  till  after  the  decision  of 
Congress  thereon,  no  tract  of  land  shall  be  ofiered  for  sale  the 
claim  to  which  has  been  in  due  time  and  according  to  law 
presented  to  the  Register  of  the  Land  Office,  and  filed  in  his  office 
for  the  purpose  of  being  investigated  by  the  commissioners  ap- 
pointed for  ascertaining  the  rights  of  persons  claiming  lands  in 
the  territory  of  Orleans."    2  Stat  665. 

If,  then,  this  claim  has  not  been  acted  on  by  the  decision 
of  Congress,  neither  a  preemption  right  to  land  settied  on  within 
it,  nor  a  floating  right  to  a  preemption  elsewhere  by  virtue  of 
any  settlement  within  it,  could  be  acquired. 

Several  difierent  views  have  been  taken  of  the  Houmas 
87  • 
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dainu  By  tome  it  has  been  supposed  to  be  a  complete  grants 
needing  no  confirmation  firom  this  goTemment.  By  othew  it 
has  been  supposed  to  have  been  confirmed  to  its  fall  extent  by 
the  decisions  of  the  commissioners  under  ihe  acts  of  2d  Mardi, 
1805,  (2  Statutes,  324,)  and  21st  April,  1806,  (2  Statutes,  391,) 
and  by  the  confirmation  certificates  issued  by  the  commission" 
ers.  JBy  others  it  has  been  held  that  the  commissioners  had  no 
power  under  those  acts  to  issue  final  certificates,  and  could  only 
submit  the  claims  presented  to  them  for  the  decision  of  Congress. 
Again,  it  has  been  supposed  that  this  claim  was  confirmed  by 
the  act  of  12th  and  18th  April,  1814,  (3  Statutes,  121-139.) 

Now,  it  is  immaterial  to  the  particular  question  involved  in 
this  case,  viz.  whether  the  lands  within  the  Houmas  daim  woe 
reserved  lands,  which  of  these  conflicting  views  is  correct,  or 
whether  any  of  them  are  correct  For  if  (ingress,  by  these  actSi 
has  not  made  its  decision  on  the  Houmas  cUum,  then  by  the  act 
of  1811  it  is  still  reserved  firom  sale.  If  it  was  a  complete  grant 
firom  the  Mississippi  to  the  Amit^,  it  was  not  within  the  openii* 
tion  of  the  preemption  act  of  1830 ;  it  was  not  public  land.  1^ 
as  Mr.  Graham  supposed,  the  validity  of  the  grant  was  affirmed 
by  the  commissioners  under  the  acts  of  1805  and  1806,  but  thai 
the  extent  of  its  limits  required  judicial  determination,  it  wat 
still  claimed  before  the  boards  of  commissioners,  and  filed  with 
the  recorder  of  land  titles,  as  a  grant  firom  the  Mississippi  to 
the  Amit^,  and,  unless  it  has  been  acted  on  by  Congress^  is 
still  reserved  firom  sale,  under  the  act  of  1811.  if  the  oommis* 
sioners,  under  the  acts  of  1805  and  1806,  had  pow«  to  decide 
this  claim  finally,  then  they  did  decide  in  favor  of  the  claim,  and 
issued  their  certificates  of  confirmation,  and  it  was  no  longer 
public  land.  If  the  effect  of  the  act  of  1814  was  to  confirm  the 
certificates  issued  by  the  commissioners  under  the  acts  of  1805 
and  1806,  as  Mr.  Secretary  Bibb  decided,  (and  under  his  de<n- 
sion  patents  have  been  issued  for  the  whole  Houmas  claim,) 
then  the  act  of  1814  was  the  decision  of  Congress  contemplated 
in  the  act  of  1811,  and  the  claim,  to  its  full  extent,  was  private 
property,  and  not  public  land.  And  if,  as  Mr.  Attorney-Genial 
Clinord  holds,  the  act  of  1814  was  only  intended  to  cover  caaes 
in  which  certificates  of  confirmation  had  been  properly  issued, 
under  the  acts  of  1805  and  1806,  and  these  certificates  bad  not 
been  properly  issued,  then  the  Houmas  claim  is  still  urklecided, 
and,  of  course,  the  land  within  it  is  stiU  reserved. 

It  is  obvious,  then,  that  under  any  of  these  conflicting  views, 
the  land  within  the  limits  of  the  Houmas  claim  was  not  subject 
to  the  operation  of  the  preemption  laws,  and  that  the  seUi^ 
ments  thereon  conferred  no  rights  either  to  the  lands  themselves 
or  to  floats.    The  entries  which  were  permitted,  therefore,  weie 
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absolutelv  void;  and  so  Attorney-Gteneral  Leffare  decided* 
Brown's  lessee  v.  Clements,  3  Howaxd,  664  -  5 ;  W  iloox  i;.  Jack* 
son,  13  Peters,  498 ;  Stoddard  v.  Chambers,  2  Howard,  318. 

The  entries,  permitted  by  the  location  of  these  floats,  were 
accordingly  cancelled  in  1844.  And  it  was  after  this  cancella- 
tion  of  those  entries  that  onr  locations  were  made  by  virtue  of 
the  State  wairants. 

The  comt  below  seemed  to  be  of  opinion  that  these  entries 
were  authorized  by  Commissioner  Graham,  in  a  letter  to  the 
surveyor-general,  of  February  17, 1829.  (2  Laws  Ins.  and  Op. 
898. 

In  this  letter  Mr.  Graham  supposes  that  the  board  of  commis* 
aioners  had  only  decided  on  the  validity  of  the  grant,  leaving 
the  extent  to  be  determined  by  the  comrts.  And  he  supposes 
that  a  survey  running  back  IJ  leases  in  depth,  would  leave 
sufficient  space  for  the  determination  of  the  courts.  But  he 
does  not,  by  a  single  word,  authorize  (if  he  could)  the  register 
and  receiver  to  permit  entries  of  any  kind.  The  letter  was  not 
addressed  to  them*  Indeed,  the  land  was  not  at  that  date  sub* 
ject  to  sale,  public  or  private*  There  was  no  preemption  law 
in  force  at  the  time.  JBut  if  there  had  been,  and  if  it  had  con* 
tained  instructions  to  permit  entries  beyond  the  league  and  a 
half,  it  would  have  been  in  direct  contravention  of  the  act  of 
181L  These  entries  were  permitted  by  the  register  and  receiver, 
not  only  without  any  instructions  from  the  General  Land  Office, 
bat  in  violation  of  the  act  of  1811,  and  were  therefore  void. 

Now  we  do  not  rely  upon  any  particular  virtue  in  the  mere 
act  of  cancellation,  except  so  far  as  it  was  an  official  declaration 
of  the  invalidity  of  the  noats.  We  do  not  mean  to  contend  that 
the  General  Land  Office  can  take  away  any  real  right  of  a  cer- 
tificate holder,  by  cancelling  the  certificate ;  and  yet  we  do  not 
doubt  that  the  commissioner  may  cancel  a  void  certificate  of 
entr^.  The  cancellation  does  not  make  the  entry  void,  but  the 
nnUity  of  the  entry  is  the  reason  for  the  cancellation.  The 
party  is  not  deprived  of  any  right  by  the  cancellation,  because, 
the  entry  being  void,  the  party  haa  acquired  no  right  by  the 
entry. 

But  whether  these  entries  were  cancelled  properly  or  impro- 
perly, or  if  they  had  not  been  cancelled  ^t  all,  it  is  enough  for 
our  purpose  that  they  were  void.  They  formed  no  obstacle  to 
the  sale  of  the  land  to  any  one  else,  or  to  a  location  of  the  land 
by  any  one  else. 

This  is  the  uniform  and  clear  doctrine  of  this  court,  as  well 
as  of  the  Supreme  Court  of  Louisiana  itseUl  Wilcox  v,  Jack- 
son, 13  Pet  498;  Ballance  v.  Forsyth,  13  Howard,  18 ;  CampbeU 
i;.  Doe,  13  Howard,  245;  19  Louk  Bep.  334, 510;  3  Bob.  293. 


44D  SUPREME  COURT. 

Foley  9.  Hftrrieon  et  ftl. 

We  have  thus  far  considered  the  right  of  the  plaintiff  in  error, 
upon  his  certificates  of  location  alone,  and  without  reference  to 
the  State  patents. 

According  to  the  cases  above  cited  from  the  Lomsiana  ReportSi 
sach  certificates  were  sufficient  ground  for  a  petitory  action. 

The  case  of  Surgett  v.  Lapice  et  aL  8  Howard,  48,  in  this 
court,  sustains  the  same  ground. 

2.  Let  us  now  inquire  whether  those  patents,  under  the  act 
of  Congress  of  1841,  do  not  pass  the  fee  in  the  lands  selected, 
without  any  further  patents  from  the  United  States. 

The  court  below  seem  to  suppose  that  nothing  but  a  patent 
can  pass  the  fee  from  the  United  States,  and  they  cite  cases  to 
sustcun  that  view.  If  that  court  had  examined  those  cases  a 
little  more  carefully,  it  would  have  been  seen  that  this  court  ex- 
pressly mentions  legislative  grants  as  cases  in  which  no  patent 
issues.     Wilcox  v.  Jackson,  13  Pet.  498. 

The  act  of  1841  enacts  that  there  shall  be  granted  to  each  of 
the  States  named  500,000  acres  of  land;  and  provides  that  the 
selection  should  be  made  in  the  manner  directed  by  the  State 
legislatures.  It  does  not  itself  provide  for  the  issuing  of  patents 
by  the  Gteneral  Land  Office.  The  Legislature  of  Louisiana  di* 
rected  the  manner  in  which  her  selections  should  be  made,  and 
also  that  the  governor  should  issue  patents.  As  soon,  then,  as 
the  locations  of  the  State  warrants  were  made  in  the  United 
States  Land  Office,*upon  public  land  which  had  been  surveyed, 
and  which  was  not  reserved,  then  by  force  of  the  act  of  Con* 
gress  of  1841,  and  the  act  of  the  State  legislature  in  pursuance 
of  it,  the  fee  in  those  particular  lands  passed  from  the  United 
States. 

It  has  been  shown,  then,  that,  at  the  time  when  Foley's  loca- 
tions were  made  on  the  lands  in  controversy,  they  were  public 
lands,  and  that  the  defendant's  location  of  floats  thereon  was 
void,  and  had  been  cancelled  by  the  land  office,  because  the 
settlements  out  of  which  those  floats  had  arisen  were  within 
the  Houmas  claim. 

Let  us  now  see  by  what  authority  the  patents  were  subse- 
quently  issued  to  the  defendant  upon  these  floats. 

They  were-issued  under  the  supposed  authority  of  the  act  of 
3d  August,  1846,  (9  ^tat.  51,)  upon  the  mistaken  idea  that  the 
State  selections  required  the  approval  of  the  Treasury  Departs 
ment  before  any  right  could  be  acquired  under  them. 

It  is  to  be  observed  that  the  State  selections  were  not  i^ 
proved  by  the  General  Land  Office  merely  because  of  a  contem- 
plated law,  (which,  as  will  be  seen  hereafter,  never  passed,)  to 
confirm  the  entries  by  floats  arising  out  of  the  Houmas  claim. 
No  other  reason  is  assigned  for  their  non-approvaL    The  very 
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letter  which  snbmitB  them  for  the  action  of  the  secretary,  states 
that  the  selections  were  made  on  land  liable  to  selection,  and 
that  the  register  and  receiver  had  been  so  instracted.  And  the 
Secretary  of  the  Treasury,  in  making  his  decision,  offers  no  ob* 
jection  to  the  propriety  of  the  State  selections.  He  merely 
^^IHToposes"  to  approve  the  locations  by  the  floats,  rather  than 
the  locations  by  the  State  wairants,  under  the  idea  that  the 
respective  rights  of  the  parties  rested  in  his  discretion  alone. 

Now  there  is  not  one  word  in  the  act  of  1841  requiring  the 
State  selections  to  be  approved  by  the  Treasury  Department. 
The  selections  were  to  be  made  in  the  manner  to  be  directed 
by  the  State  legislatures.  It  is  true  the  selections  could  only 
be  made  of  surveyed,  unreserved  public  land,  and  in  certain 
parcels.  But  that  is  just  as  true  of  all  the  preemption  laws. 
And  yet  this  court  has  uniformly  held  that  a  preemptioner  ao* 
quires  a  right  by  his  settlement  under  the  law,  although  the 
land  department  disapproves  of  the  entry.  Lytic  t;.  Aransas, 
9  Howard,  314;  Cunningham  v*  Ashley  et  aL  14  Howard,  377; 
Surgett  V.  Lapicei  8  Howard,  48. 

There  are  laws  which  expressly  require  the  approval  of  the 
Secretary  of  the  Treasury,  but  this  is  not  one  of  those.  The 
land  department  has  a  very  proper  regulation  of  its  own,  both 
in  regard  to  State  selections  and  claims  to  preemption,  under 
which  its  officeiB  examine  whether  the  particular  case  conforms 
to  the  law  under  which  the  claim  is  made.  But  it  is  not  under- 
stood there  as  adding  any  thing  to  the  right  of  the  claimant  bv 
its  approval,  or  taking  away  any  thing  from  it  by  its  disapproval. 
If  the  law  gives  the  right,  the  person  has  it,  whether  the  office 
approves  or  disapfiroves. 

^ut  if  any  approval  were  necessary  to  confirm  the  plaintiff's 
right,  such  approval  was  had,  as  to  two  of  the  tracts  in  con- 
troversy. 

3.  It  is  submitted,  on  the  part  of  the  plaintiff  in  error,  that 
the  act  of  3d  August,  1846,  was  not  applicable  to  the  case  of 
the  defendants  in  error.  That  act  applied  to  "suspended** 
entries,  not  to  void  and  cancelled  entries.  The  term  "  suspended 
entries  "  is  one  well  known  to  the  land  office,  and  is  always  used 
to  designate  entries  of  land  under  the  authority  of  law,  but 
which  are  not  patented,  because  of  some  informalities  attendinfi^ 
them.  They  are,  consequentiy,  held  in  suspense  in  the  Genercd 
Land  Office,  until  those  informalities  are  cured.  But  in  the 
case  of  void  entries  they  are  cancelled,  and  the  receiver  is 
ordered  to  refund  the  money  paid  on  them. 

It  is  true  that  a  law  was  recommended  to  Congress  confirm- 
ing entries  by  floats  arising  out  of  the  Houmas  claim.  But 
that  recommendation  was  not  carried  into  effect ;  and  the  reason 
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why  it  was  not  carried  into  effect  was,  that  almost  every  one  of 
fhem  was  foond  to  be  fraudulent.  But  even  that  law  only  pno- 
posed  to  confinn  entries  where  no  private  right  had  in  the  mean 
time  been  acquired.  And  it  also  was  intended  to  exclude  all 
cases  in  which  fraud  appeared. 

But  the  law  did  not  pass,  and  for  ^od  reasons ;  and  the  at- 
tempt is  now  made  to  bring  these  void,  cancelled,  and  probably 
fraudulent,  entries  within  a  general  law  applicable  to  all  the 
States,  providing  merely  for  the  issuing  of  patents  in  suspended 
cases. 

4.  But  even  if  the  defendant's  entries  were  within  the  mean- 
ing of  the  act  of  1846,  the  rights  of  the  plaintiff  are  expressly 
saved.  The  poviso  to  the  first  section  enacts  that  the  adjudi- 
cations "shall  only  operate  to  divest  the  United  States  of  ibe 
title  to  the  land  embraced  by  such  entriesj  without  prejudice  to 
the  rights  of  conflicting  claimants." 

Without  this  proviso  there  can  be  little  doubt  that  any  pre- 
viously-acquired right  would  be  good  against  the  confirmation 
authorized  by  this  act  But  with  the  proviso,  such  rights  cannot 
be  overlooked.  Mills  v.  Stoddard,  8  Howard,  365 ;  Stoddard  v. 
Chambers,  2  Howard,  284 ;  Ballahce  v.  Forsyth,  13  Howard,  18. 

5.  As  to  the  plea  of  prescription: 

Under  the  Constitution  of  the  United  States,  and  the  acts 
admitting  new  States  into  the  Union,  no  State  law  can  inter- 
fere with  the  primary  disposal  of  the  public  lands.  Prescription 
cannot  run  until  the  legal  title  is  out  of  the  United  States. 
Were  it  otherwise,  effect  could  be  given  to  State  laws  which 
would  invalidate  tiie  tities  emanating  from  the  United  States, 
and  deprive  the  federal  government  virtually  of  the  power  of 
disposal  which  the  Constitution  secures.  The  legal  titie  did 
not  pass  to  the  plaintiff  until  the  location  was  made  on  the 
lands  in  controversy  in  1846.    This  suit  was^commenced  in  1847. 

By  an  agreement,  found  on  page  75  of  the  record,  it  will  be 
seen  that  all  questions  as  to  improvements,  rents,  profits,  are 
reserved. 

It  is  confidentiy  submitted : 

1.  That  the  floats  of  the  defendant  were  originally  void,  be- 
cause they  arose  from  a  settlement  on  reserved  mnd. 

2.  That  the  location  of  those  void  floats  on  the  tracts  in  con- 
troversy gave  no  titie  whatsoever  to  those  tracts. 

3.  That  those  tracts  were  in  1846  (and  were  so  decided  to  be 
by  the  land  department)  public,  unreserved,  surveyed  lands,  and 
consequentiy  within  the  operation  of  the  act  of  4th  September, 
1841. 

4.  That  the  locations  of  the  plaintiff  were  made  in  the  man- 
ner directed  by  the  legislature  of  Louisiana. 
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5.  That  those  locations,  so  made,  gave  to  the  plaintiff  a  valid 
right  to  the  tracts  located,  by  force  of  the  act  of  1841,  without 
any  approval  of  the  land  department 

6.  That  if  such  approval  had  been  necessary,  it  was  had  in 
the  letter  of  the  commissioner,  on  page  14  of  the  record. 

7.  That  no  subsequent  law  of  Congress  could  defeat  such 
right 

8.  That  the  act  of  3d  August,  1846,  expressly  reserved  such 
right,  and  that  for  these  reasons  the  plaintiff  in  error  is  entitled 
to  recover, 

Mr.  Benjamin^  for  the  defendant  in  error,  made  the  following 
points. 

L  The  title  set  up  by  plaintiff  is  not,  under  the  evidence  ad- 
duced, either  a  legal  or  equitable  title  to  the  land  in  controversy. 

The  8th  section  of  the  act  of  Congress  of  the  4th  September, 
1841,  (5  Statutes  at  Large,  455,)  granting  500,000  acres  of  land 
to  the  State  of  Louisiana,  does  not  set  apart  any  particular  land, 
and  separate  it  from  the  public  domain.  It  only  authorizes  the 
State  to  make  locations  of  land  to  that  extent;  and  the  location, 
when  made  by  the  State,  does  not  ipso  facto  separate  from  the 
public  domain  the  land  so  locate.  Nothing  in  the  act  deprives 
the  officers  who  are  charged  with  the  duty  of  executing  the  land 
laws  of  their  control  over  the  locations,  in  order  to  see  that 
they  conform  to  the  law;  that  they  are  lands  which  have  been 
previously  surveyed;  that  they  are  vacant;  that  they  have  not 
been  reserved,  &c.,  &c  It  is  only  upon  the  approval  of  such 
locations  that  the  final  severance  from  the  public  domain  of  the 
lands  so  located  takes  effect 

Such  is  the  practice  and  settled  construction  of  the  law  in  the 
General  Land  Office. 

The  location  by  the  State,  of  the  land  in  controversy,  was  not 
approved. 

The  patents  issued  by  the  State  of  Louisiana  can  have  no 
effect  upon  the  title ;  they  only  operate  as  a  conveyance  of  the 
right  of  the  State.  Now,  these  patents  axe  dated  20th  April, 
1846.  But  on  the  9th  March,  1846,  the  commissioner  of  the 
Greneral  Land  Office  had  instructed  the  land  officers  in  New 
Orleans  not  to  permit  the  location  of  the  lands  in  controversy, 
and  had  reserved  action  on  locations  already  made,  until  Con- 
gress should  determine  the  course  to  be  pursued. 

It  also  appears,  from  the  testimony  of  Kobert  J.  Ker,  the  Regis- 
ter of  the  State  Land  Office,  that  the  plaintiff  was  aware  that  the 
land  which  he  sought  to  locate  under  the  State  warrant,  was 
claimed  by  others ;  that  the  warrant  for  the  entry  of  the  land  in 
controversy  was  refused  to  him,  and  only  floating  warrants  ac- 
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corded ;  and  that  under  tiiese  floating  wanrantB  he  entered  the 
▼ery  lands  which  the  State  register  had  rinsed  to  him* 

The  foregoing  recital  of  facts  shows  a  total  absence  of  anj 
title  whatever.  The  United  States  have  issued  a  patent  eertifr' 
cate  to  defendant,  and  having  refused  to  issue  a  patent  to  the 
plaintiff,  or  to  approve  of  his  location,  the  case  comes  completely 
within  the  principles  established  in  Wilcox  t;.  Jackson,  13  Peten, 
498 ;  Bragnelle  v.  Broderick,  13  Peters,  436. 

II.  The  question  of  title  between  the  parties  has  already  been 
settled  by  the  judgment  of  a  special  tribunal,  authorized  by  Con* 
gress  to  take  cognizance  of  the  controversy,  and  to  decide  it 
conclusively  between  the  parties. 

By  the  first  section  of  the  act  of  Congress  of  3d  August,  1846, 
(9  Statutes  at  Large,  51,)  the  Commissioner  of  the  General  Land 
Office  was  ^  authorized  and  empowered  to  determine,  upon  piin* 
ciples  of  equity  and  justice,  as  recognized  in  courts  of  equity 
and  in  accordance  with  general  equitable  rules  and  regulations, 
to  be  settled  by  the  Secretary  of  the  Treasury,  the  Attomey- 
Gteneral,  and  Commissioner,  conjointly,  consistently  with  Bocb 
principles,  all  cases  of  suspended  entnes  now  existing  in  said 
land  office,  and  to  adjudge  in  what  cases  patents  shall  issue 
upon  the  same."  The  second  section  of  the  laws  ^>eaks  of  <^1]ie 
power  and  jurisdiction"  given  to  the  commissioner,  and  of  his 
^^adjudications; "  and  the  fourth  section  directs  patents  tg  issue 
to  those  persons  in  whose  fav<Mr  decisions  have  been  rendered. 

By  reference  to  the  record,  page  57,  it  will  be  seen  that  the 
tribunal,  thus  authorized  by  Congress,  made  an  adjudication  in 
favor  of  the  defendant  in  errcxr,  which  was  approved  by  the  act- 
ing Secretary  of  the  Treasury,  p.  59,  and  by  the  Attomey-Gte- 
n^ral,  p.  59,  and  was  in  conformity  with  the  rules  and  regula- 
tions established  under  the  act,  and  the  principle  previously  pn>- 
posed  by  the  secretary. 

The  act  of  Congress  grants  no  appeal  from  the  decision  of  the 
commissioner,  and  the  proposition  is  too  clear  for  argument  that 
the  power  of  Congress  to  dispose  of  the  public  lands  is  ocHupIete 
and  unlimited.  If,  therefore,  ihe  case  was  within  ihe  jurisdic- 
tion conferred  by  the  act,  the  question  is  rts  judicata,  • 

The  act  confers  the  power  to  decide  <*  all  cases  of  suspended 
entries  now  existing  in  said  land  office."  Was  the  case  of  de- 
fendant a  suspended  entry?  A  conclusive  answer  to  this  in- 
quiry is  found  in  the  letter  of  the  Commissioner  of  the  General 
liand  Office,  dated  9th  of  March,  1846,  in  which  he  expressly 
says  that  these  entries,  as  well  as  the  State  selections,  are  **  sus- 
pended to  await  the  action  of  Congress." 

But  it  is  contended  that  the  original  entries,  under  which  tiie 
patents  were  issued  to  defendants,  were  utterly  void,  as  being  in 
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violation  of  the  proyiso  of  the  6th  and  10th  sections  of  the  act 
of  Congress  of  3d  March,  1811,  (2  Stat,  at  Large,  662.)  The 
answer  to  this  objection  is  found  in  the  fact  that  the  confirma^ 
tion  of  the  Hoiunas  grant  by  the  act  of  the  12th  April,  1814, 
(3  Stat  at  Laree,  121,)  satisfied  the  object  of  this  proviso. 

But,  independently  of  this  consideration,  it  is  sumcient  to  saj 
that  the  question  whether  the  entries  were  or  were  not  void,  is 
one  of  the  very  questions  which,  by  the  terms  of  the  act  of  Con* 
gress,  were  submitted  to  the  decision  of  the  special  tribunal 
created  by  that  act.  Its  language  declares  that  the  commis- 
sioner is  to  decide  ^  aU  cases  of  suspended  entries,"  and  neoes- 
ssurily  confers  on  him  the  power  to  decide  whether  the  entry  was 
void  or  voidable,  ot  valid.  This  is  the  precise  juiisdiction  ccm- 
ferred  on  him,  and  the  jurisdiction  is  without  ajqpeal  The  argu* 
ment  of  the  plaintiff  calls  on  this  court  to  reverse  the  decudon  of 
the  commissioner  who  pronounced  that  the  entry  was  not  void, 
but  was  a  sufficient  bcuds  for  a  patent,  which  is  equivalent  to 
calling  on  the  court  to  exercise  an  appellate  jurisdiction  over  his 
judgment  on  the  merits  of  the  entry.  The  ccNiimissioner  can  in 
no  sense  be  said  to  have  assumed  a  jurisdiction  over  a  subject 
not  confided  to  him  by  the  act.  There  is  no  exception  made  by 
the  lawgiver  —  all  suspended  entries  are  to  be  determined. 
The  only  legitimate  subject  of  inquiry  is,  whether  the  defend- 
ant's entiy  was  a  suspended  one ;  as  soon  as  this  is  ascertained 
in  the  affirmative,  the  jurisdiction  attaches,  and  the  allegation 
by  the  plaintiff  that  the  entry  was  vdid  is  simply  an  assertion 
that  the  commissioner  erred  in  deciding  it  not  to  be  void. 

That  the  decision  of  the  tribunal,  created  by  the  act  of  Con- 
gress to  decide  on  this  suspended  entry,  is  conclusive,  is  esta- 
blished by  the  jurisprudence  of  this  court.  Wilcox  v.  JacksoOf 
13  Peters,  498 ;  EUiott  et  aL  v.  Peirsol  et  al  1  Peters,  328. 

Mr.  Justice  McLE  AN  delivered  the  opinicHi  of  the  court. 

This  is  a  writ  of  enor  to  the  Bapreme  Court  of  the  State  of 
Louisiana. 

A  petitory  action  by  petitioB  was  commenced  in  the  fifth  Dis- 
trict Court  of  New  Orleans,  on  the  6th  of  February,  1847,  by  the 
plaintiff  in  error,.claiming  a  tract  of  land  of  which  the  defend- 
ant had  possession.  The  plaintiff  claims  under  two  patents 
from  the  State  of  Louisiana,  issued  under  the  law  of  that  State 
of  the  25th  of  March,  1844,  and  alleges  title  in  the  State,  under 
the  act  of  Congress  of  4th  September,  1841. 

On  the  dav  the  action  was  commenced,  the  defendant  filed 
his  answer  claiming  the  same  land  under  a  purchase  made  by 
Bobert  Bell  and  Thomas  Banett  from  the  United  States,  the 
16th  of  May,  1836,  and  by  mesne  conveyances  transmitted  to 
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the  defendant  He  pleads  a  prescription  of  a  peaceable  posses- 
sion of  more  than  ten  years  —  that  large  and  valuable  improTe- 
ments  have  been  made  on  the  premises,  &c 

On  the  trial  in  the  District  Court  of  New  Orleans,  the  plain- 
tiff gAve  in  evidence,  patents  from  the  State  of  Louisiana,  for 
eight  hundred  and  fifty-five  acres  and  nine  hundredths  of  an  acre, 
the  land  in  controversy,  by  virtue  of  the  act  of  Congress  of  the 
4th  of  September,  1841.  The  certificates  of  entries  of  the  land 
were  also  in  evidence. 

The  defendant  produced  in  evidence  five  patents  from  the 
United  States,  dated  1st  of  September,  1847,  and  a  sale  of  the 
premises  by  Thomas  Barrett  to  Robert  Bell  by  authentic  act  on 
I7th  May,  1836,  and  a  series  of  mesne  conveyances,  terminating 
in  a  sale  and  conveyance  by  the  widow  R.  Bell,  to  the  defend- 
ant, on  the  9th  of  May,  1844. 

A  jury  not  being  demanded  under  the  Louisiana  law,  the 
court  gave  judgment  that  the  plaintiff  recover  of  the  defendant 
lot  No.  1  of  section  3,  township  11,  range  13  east,  containing 
211  acres.  The  plea  of  prescription  was  sustained  as  to  ihe 
residue  of  the  tract  From  this  judgment  the  defendant  ap- 
pealed to  the  Supreme  Comrt  of  the  State. 

The  Supreme  Court  reversed  the  judgment  of  the  District 
Court,  and  entered  judgment  in  favor  of  the  defendant  for  the 
land  in  controversy. 

The  plaintiff,  on  the  ground  that  he  claimed  title  under  an 
act  of  Congress,  and  relied  on  the  construction  of  another  act, 
to  nullify  the  title  of  defendant,  and  as  the  decision  of  the  Su- 
preme Court  was  against  the  right  asserted  by  him,  procured 
the  allowance  of  a  writ  of  error  under  the  2Sth  section  of  Uie 
judiciary  act. 

The  8th  section  of  the  act  of  4th  Sept^nber,  1841,  declares, 
^  that  there  sHfaJl  be  granted  to  each  State  specified  in  the  first 
section  of  the  act,  of  which  Louisiana  is  one,  five  hundred 
thousand  acres  of  land  for  purposes  of  internal  improvement," 
provided  such  State  had  not  received  land  for  that  purpose. 
And  it  is  provided  that  "  the  selections  in  all  of  the  said  States, 
shall  be  made  within  their  limits  respectively,  in  such  manner 
as  the  legislature  shall  direct ;  located  in  parcels  conformably  to 
sectional  divisions  and  subdivisions,  of  not  less  than  three  hun- 
dred and  twenty  acres  in  any  one  location,  on  any  public  land 
except  such  as  is  or  may  be  reserved  from  sale,  ice ; "  no  loca- 
tions to  be  made  until  the  land  shall  be  surveyed  by  the  United 
States. 

In  1844  the  legislature  of  Louisiana  passed  an  act,  establish- 
ing an  office  for  the  sale  of  the  unlocatied  lands  granted  to  the 
State,  with  a  Register  and  State  Treasurer  as  receiver. 

The  7th  section  of  the  act  makes  it  the  duty  of  the  register 
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and  treasuier,  to  issue  wanrants  for  the  lands  donated  by  Con- 
gress and  not  as  yet  located^  provided  they  shall  not  be  issued 
for  less  than  eighty  nor  more  than  six  hundred  and  forty  acres, 
which  warrants  shall  be  sold  in  the  same  manner  as  the  lands 
located,  provided  they  shall  not  be  sold  for  less  than  three  dol- 
lars per  acre ;  and  it  shall  be  the  duty  of  the  governor  to  issue 
patents  for  all  the  lands  that  have  been  sold,  and  for  the  lands 
located  by  warrants,  when  contemplated  to  be  sold  bv  that  act, 
whenever  he  shall  be  satisfied  that  the  same  must  have  been 
propferly  located." 

Under  the  act  of  Congress  and  the  State  law,  the  plaintiff 
purchased,  it  is  alleged,  two  warrants  from  the  State  officers, 
and  on  the  7th  of  January,  1848,  entered  them  in  the  Land  Office 
of  the  United  States,  at  New  Orleans,  upon  the  lands  in  con- 
troversy. And  it  is  contended,  that  these  locations,  independ- 
ently of  the  patent  issued  by  the  State,  being  made  on  public 
land  not  reserved  from  sale  by  any  law  of  Congress  or  procla- 
mation of  the  President,  which  had  been  surveyed,  and  were 
entered  in  parcels  conformably  to  the  act  of  Congress,  gave  the 
plaintiff  a  right  to  the  lands  in  controversy  under  the  act  of 
1841,  unless  the  defendant  had,  at  that  time,  an  equitable  or 
legal  title  to  them. 

The  act  of  1841  authorized  the  State  to  enter  the  lands,  where 
surveys  had  been  executed  and  the  lands  were  open  to  entry, 
under  the  acts  of  Congress.  The  State  of  Louisiana  acted 
within  its  powers,  in  issuing  warrants,  and  establishing  land 
offices,  as  a  means  of  disposing  of  the  lands.  But  it  had  not 
the  power  to  convey  the  fee,  as  it  had  not  been  parted  with  by 
the  general  government  The  words  of  the  act  of  1841,  are 
'^  that  there  shall  be  granted  to  each  State,"  not  that  there  is 
hereby  granted.  The  words  import,  that  a  grant  shall  be  made 
in  future.    Lessieur  et  al.  v.  Price,  12  Peters,  76. 

It  could  not  have  been  the  intention  of  the  government,  to  re- 
linquish the  exercise  of  power  over  the  public  lands,  that  might 
be  located  by  the  State.  The  same  system  was  to  be  observed 
in  the  entry  of  lands  by  the  State  as  by  individucds,  except'the 
payment  of  the  money ;  and  this  was  necessary  to  give  effect  to 
the  act,  and  to  prevent  confficting  entries. 

The  defendant  claims  under  five  patents  from  the  United 
States,  dated  the  1st  of  September,  1847,  which  was  some 
months  after  this  suit  was  conunenced.  These  patents  were 
issued  under  the  act  of  3d  of  August,  1846.  That  act  provides, 
^  that  the  Commissioner  of  the  General  Land  Office  be,  and  he 
is  hereby  authorized  and  empowered,  to  determine,  upon  princi- 
ples of  equity  and  justice,  as  recognized  in  courts  of  equity,  and 
in  accordance  with  general  equitable  rules  and  regulations,  to 
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be  settled  by  tiie  Secretaiy  of  the  Treasury,  the  Attorney-Gene- 
nlj  and  Commissioner  conjointly,  consistently  with  such  princi* 
pies,  all  cases  of  suspend^  entries,  now  existing  in  said  land 
offices,  and  to  adjudge  in  what  cases  patents  shall  issue  upon 
tiie  same."  This  power  is  limited  to  two  years ;  and  the  exer- 
cise  of  it  shall  only  opemte  to  divest  the  title  of  the  United 
States,  but  shaU  not  prejudice  conflicting  claimants. 

By  tiie  above  act  the  commissioner  was  required  to  arrange 
his  oecisions  in  two  classes,  and  the  4th  section  requires  patents 
to  be  issued  in  cases  in  the  first  class. 

On  the  9th  of  July  1847,  the  commissioner  reported  to  the 
Secretary  of  the  Treasury  ^  ten  entries  by  preemption,  made  at 
the  Land  Office  of  New  Orleans,  which  were  heretofore  sus- 
pended, at  the  General  Land  Office.  He  says,  they  have  been 
adjudicated  by  me  and  placed  in  the  first  class,  under  the  act 
of  the  3d  August,  1846.  It  is  stated  that  the  first  seven,  of  the 
ten  cases  reported,  are  entries  by  floats,  arising  from  settiements 
within  the  Houmas  claim,  and  would  have  been  embraced  with 
similar  cases  in  abstract  No.  13 ;  but  tiiat  the  land  in  whole  or 
in  part,  has  been  selected  by  the  State  under  the  act  of  4th  of 
September,  1841,  since  the  floats  were  decided  to  be  illegal 
under  the  act  of  1834."  This  report  is  agreed  to  by  the  acting 
Secretary  of  the  Treasury  and  the  Attorney-GeneraLL 

As  this  decision  was  made  by  a  special  tribunal,  with  foil 
powers  to  examine  and  decide ;  and,  as  there  is  no  provision  for 
an  appeal  to  any  other  jurisdiction,  the  decision  is  final  wilMn 
the  law. 

Under  the  preemption  act  of  1830,  revived  and  continued 
for  two  years  by  the  act  of  1834,  preemption  rights  were  granted 
to  settiers  on  the  public  lands,  not  exceeding  to  each  settier  one 
hundred  and  sixty  acres.  And  where  two  settiers  are  found  on 
the  same  quarter  section,  each  being  entitied  to  a  preemption 
for  one  hundred  and  sixty  aoies,  the  quarter  which  they  occu- 
pied was  divided  between  them,  and  each  received  a  certificate 
for  eighty  acres  in  addition,  giving  a  preemption  right  elsewhere 
on  the  public  lands,  which  certificates  were  callra  floats.  A 
number  of  these  certificates  were  purchased  by  Thomas  Bar- 
rett and  Robert  Bell,  and  by  virtue  of  which  tiiey  located  the 
land  in  dispute.  The  settiements  on  which  these  certificates 
were  issued  were  made  on  the  Houmas  claim,  and  as  doubts  ex- 
isted whether  the  land  embraced  by  this  claim  would  be  properly 
called  public  lemds,  under  the  preemption  laws,  the  entnes  were 
suspended.  And  these  were  the  entries  included  in  the  above 
report  of  the  Commissioner  of  the  General  Land  Office,  and 
sanctioned  by  the  Secretary  of  the  Treasury  and  the  Attomey- 
GeneraL 
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The  patents  issued  by  the  State  to  the  plaintiff  were  dated 
the  20th  of  April,  1846.  And  it  seems  that,  on  the  9th  of  the 
preceding  month,  the  Commissioner  of  the  General  Land  Office 
wrote  to  the  Register  and  Recorder  of  New  Orleans :  ^'As  Con- 
gress has  taken  the  subject  of  the  floating  preemption  entries 
arising  firom  preemption  settlements  within  the  hmits  of  the 
Houmas  private  claim  into  consideration,  and  is  about  to  con- 
firm them  in  the  hands  of  bond  fide  assignees,  I  deem  it  pro- 
per, in  order  to  prevent  future  inconvenience,  to  direct  that  all 
the  land  eihbraced  by  such  entries,  except  as  to  those  where  the 
purchase-money  has  been  refunded  and  the  claim  abandoned, 
be  hereby  considered  as  excused  from  disposition  in  any  way, 
either  by  State  selection  or  otherwise.  The  State  selections 
already  made  will  be  suspended  to  await  the  action  of  Con- 
gress." 

^^  If  the  contemplated  law  confirms  all  entries  in  the  hands 
of  bond  fide  assignees,  it  will,  in  all  probability,  defeat  all  loca? 
tions  made  by  S^te  selections.  In  the  mecm  time,  it  is  necesr 
sary  that  all  appropriations  of  the  lands  covered  by  such  en- 
tries be  suspended.'' 

It  is  true  that,  on  the  24th  December,  1845,  the  commissioner 
wrote  to  the  same  land  office  "  that,  after  the  cancellation  of 
preemption  claims,  if  the  land  is  not  otherwise  interfered  with 
or  reserved,  it  is  considered  as  public  land  liable  .to  be  located 
by  the  State."  And  it  seems  that  the  tracts  for  which  the  plain- 
tm  obtained  patents,  were  designated  in  the  letter  of  the  com- 
missioner as  coming  within  the  category. 

This  decision  or  opinion  of  the  conunissioner  did  not  aflfect 
the  rights  of  the  defendant,  as  appears  from  subsequent  pro- 
ceedings of  the  same  office.  As  soon  as  the  defendant  was 
apprised  of  the  above  letter,  he  filed  a  caveat  in  the  State  Land 
Office,  and,  on  the  9th  of  March,  1846,  the  commissioner,  in  his 
letter,  as  above  stated,  suspended  the  plaintiff's  entries.  And, 
on  the  25th  of  June,  1847,  the  Secretary  of  the  Treasury,  on  a 
representation  made  by  the  Commissioner  of  the  Land  Office, 
"  approved  the  locations  made  under  the  floating  claims,  held  by 
the  actual  settlers  who  had  improved  the  land,  in  preference  to 
State  locations.  And  this  decision  was  sustained  in  the  pro- 
ceeding under  the  act  of  the  3d  of  August,  1846,  by  the  report 
of  the  commissioner,  sanctioned  by  the  Secretary  of  the  Trea- 
sury and  the  Attorney-General,  as  above  stated. 

The  Houmas  d^ttin,  as  filed  before  the  Commissioners  on 
Land  Titles,  extended  from  the  Mississippi  river  to  the  Amite, 
embracing  a  large  extent  of  country.  It  was  confirmed  by  the 
commissioners,  and  also  by  an  act  of  Congress  passed  in  1814. 
This  confirmation,  however,  was  construed  to  be  limited,  and 
88  • 
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not  extending  to  the  boundaries  claimed.  The  survey  smthoiw 
ised  by  tiie  Treasury  Department  extended  only  one  ana  a  half 
leagues  back  from  the  river ;  and  the  register  ajid  receiver  weie 
instmcted  to  treat  the  residue  of  the  claim  as  public  lands^ 
This  induced  a  great  many  p^sons  to  settle  on  the  claim  up 
to  the  year  183&  In  that  year,  by  order  of  the  Land  Office, 
the  register  and  receiver  were  diiected  to  withhold  firom  sale  the 
lands  within  the  claim.  This  suspension  was  continued,  and 
the  patent  certificates  which  had  be^n  issued  to  purchasers  were 
declared  to  have  been  issued  without  authority. 

Afterwards,  in  1844,  this  claim,  to  its  whole  extent,  was  re* 
cognized  as  valid  by  the  Secretaiy  of  the  Treasury;  in  ccmse* 
quence  of  which,  entries  made  within  the  grant  were  canoeUed, 
and  the  purchase-money  returned.  This  action  of  the  Land 
Office  has  been  referred  to,  for  the  purpose  of  understanding 
the  nature  of  the  preemption  lights  acquired  by  settiers  upon 
the  Houmas  daim,  and  the  floats  which  w^e  issued,  as  above 
explained,  under  the  law.  These  floats  were  issued  under  the 
authority  of  the  government,  and,  when  presented  by  bond  ^fide 
purchasers,  could  not  be  disregarded.  This  was  the  origin  of 
the  right  set  up  by  the  defendant.  It  has  been  sanctioned  by 
the  L^nd  Office,  by  the  Secretary  of  the^Treasuiy,  and  the  A^ 
torney-General,  under  the  act  of  1846,  and  a  patent  has  been 
mnted.  Under  the  claim  of  the  defendant,  possession  of  the 
bind  has  been  held  many  years,  and  the  improvementB  on  it 
have  made  it  of  great  value. 

The  plaintifl^s  title  originated  by  his  obtaining  a  float,  as  it 
was  called,  from  the  State  Land  Office,  at  three  dollars  an  acre, 
in  virtue  of  which  he  located  the  land  in  controversy,  on  7th 
January,  1846,  veith  the  Register  of  tiie  Land  Office  of  the 
United  States.  The  plaintii^  through  John  Laidlaw,  made  an 
amplication  to  have  the  land  specified  in  the  float  or  vtranan^ 
but  the  Register  of  the  State  declined  to  specify  any  lands  in 
the  warrant.  He  refused  for  some  time  to  issue  a  patent  on  the 
location,  as  he  had  "  misgivings "  as  to  whether  it  would  be 
li^ht  for  him  to  do  so ;  but  eventually  he  issued  it  on  the  order 
of  the  governor,  to  test  the  validity  of  the  titie. 

As  the  patent  from  the  State  did  not  convey  the  legal  title 
to  the  plaintiff,  he  must  rely  only  on  his  entry,  and  tiuit,  in  a 
petitory  action,  cannot  stand  against  the  patent  of  the  defend- 
ant. But,  if  the  case  were  before  us  on  the  equities  of  the  par* 
ties,  the  result  would  be  the  same.  The*  entries  of  the  land 
claimed  by  the  defendant  were  prk»r  in  time  to  those  of  the 
plaintifl*,  and  of  paramount  equity.  The  entries  of  both  daims 
were  suspended  by  the  order  of  the  government,  and  the  deci- 
sion of  tiie  Secretary,  and  especially  tiie  decision  of  the  Com- 
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miBsioner,  the  Secretary  of  the  Treasnrvy  and  the  Attorney- 
General,  nnder  the  act  of  1846,  was  final,  and  related  back  to 
tiie  original  entries  of  the  land.  The  drcumstances  nnder 
which  the  plaintiff  located  his  warrants  on  a  very  valuable  sugar 
plantation,  of  which  the  defendant  had  long  been  in  possession, 
do  not  strongly  recommend  his  equity.  We  affirm  the  judg- 
ment of  the  Supreme  Court  of  Louisiana,  with  costs. 

Order.    ' 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord firom  the  Supreme  Court  of  the  State  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged,  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  tms  cause  be,  and  the  same  is  here- 
by, affirmed,  with  costs. 


Ebastus  Corning,  John  F.  Winslow,  and  James  Hobnbb, 
Appellants,  v.  The  Troy  Iron  and  Nail  Factory. 

Wliers  the  respondent  in  a  chancery  snit  in  the  Circuit  Conrt  took  two  grounds  of 
defence,  and  the  judce,  in  giving  his  reasons  for  a  decree  dismissing  the  bill,  npon 
one  of  the  two  grounds,  expressed  his  opinion  that  the  respondent  had  not  estabUsned 
the  other  ground,  he  cannot  appeal  from  this  as  a  part  of  the  decree. 

The  decree  was  in  the  respondent's  faror,  dismissing  the  bill  with  costs,  and  no  appeal 
lies  from  an  opinion  expressed  by  the  judge  upon  the  fifusts  of  the  case,  not  affecting 
the  decree. 

Moreover,  the  decree  complained  of  has  already  been  argued  before  tiiis  court  upon 
the  appeal  of  the  other  party,  and  both  grounds  of  defence  decided  to  be  insuffi- 
dent,  and  the  decree  reversed.  There  is,  therefore,  no  such  decree  as  that  appealed 
from. 

Besides,  the  court  below  has  not  acted  upon  the  manc(ate  and  entered  a  final  decree  \ 
therefore  there  is  no  final  decree  to  appeal  from. 

This  was  an  appeal  from  the  Circuit  Cotirt  of  the  United 
States  for  the  Northern  District  of  New  York,  sitting  as  a  court 
of  equity. 
.  It  was  a  branch  of  the  case  of  Troy  Iron  and  Nail  Factory  v. 
Coming  et  al.  reported  in  14  How.  193.  The  decree  of  the  Cir- 
cuit Court,  now  appealed  from,  is  given  at  pctge  194.  The  bill 
was  originally  filed  by  the  Troy  Iron  and  Nail  Factory  against 
Corning  et  al.  and  the  Circuit  Court  dismissed  the  bill,  but  this 
court  reversed  that  decree.  By  reference  to  page  194, 14  How- 
ard, it  will  be  seen,  that  the  Circuit  Court,  in  its  decree,  used  the 
following  language,  viz.  ^And  it  appearing  to  the  said  court 
that  the  said  Henry  Burden  was  the  first  and  original  inventor 
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of  the  improvement  on  the  spike  machine  in  the  bill  of  com- 
plaint  mentioned,  and  for  which  a  patent  was  issued,"  &c^  dec 

Coming  et  aL  being  defendants  in  that  suit,  and  succeeding 
in  having  the  bill  dismissed,  did  not  appeal  from  the  decree; 
but  when  the  appeal  was  decided  against  them  by  this  couit| 
as  reported  in  14  Howard,  they  entered  an  appeal  from  that 
part  of  the  decree,  which  was  as  follows : 

^And  that  so  much  or  such  parts  of  said  decree  as  dedaies, 
orders,  adjudges,  and  decrees,  as  follows,  to  wit:  —  'And  it  ajH 
pearing  to  the  said  court,  that  the  said  Henry  Burden  was  the 
first  and  original  inventor  of  the  improvement  on  the  spike  ma- 
chine in  the  bill  of  complaint  mentioned,  and  for  which  a  patent 
was  issued  to  the  said  Henry  Burden,  bearing  date  the  2d  Sep- 
tember, 1840,  as  in  said  bijl  of  complaint  set  forth ;  and  that 
said  complainants  have  full  and  perfect  title  to  the  said  patent 
for  said  improvements,  by  assignment  firom  the  said  Henry 
Burden,  as  is  stated  and  set  forth  in  the  said  bill  of  complaint,' 
—  may  be  reversed,  and  that  the  appellants  may  be  restored  to 
all  things  which  they  have  lost  by  reason  thereofl 

This  was  the  appeal  now  pending,  which  J2r.  Sievens  moved 
to  dismiss,  filing  the  following  motion : 

Supreme  Court  of  the  United  States.  —  The  Droy  Iron  ^  NiM 
Factory^  AppeUeeij  v.  Erastus  Comingj  John  F.  Winslow^  and 
James  Hbmerj  Appellants. 

In  Equity. 

State  of  New  York^  Northern  District^  City  and  County  of 

Albany^  ss. 

Samuel  Stevens,  of  Albany,  being  duly  sworn,  says  that  he  ia 
of  counsel  and  solicitor  for  the  Troy  Iron  &  NaU  Factory,  appel* 
lees  in  this  court,  and  one  of  the  solicitors  and  counsel  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
New  York  for  the  complainant 

That  upon  the  hearing  of  the  said  cause  in  the  Circuit  Court 
of  the  United  States  fot  the  Northern  District  of  New  York, 
upon  pleadings  and  proofs,  a  decree  therein  was  pronounced  by 
the  said  court,  which  was  duly  entered  by  the  clerk  of  the  said 
court  on  the  fourth  (4th)  day  of  September,  1850,  which  is  in  the 
words  and  figures  following : 

At  a  special  term  of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York,  in  equity,  held  at  the 
city  of  Utica  iii  said  District  on  the  fourth  day  of  September, 
one  thousand  eight  hundred  and  fifty. 

Present,  the  Honorable  Samuel  Nelson,  Justice. 
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The  Triyy  iron  omd  Nail  Factory^  v.  Erastus  Carfdngj  John.  jR 
WinslaWf  and  James  Homeu 

In  Equity. 

This  cause  having  been  heretofore  brought  to  a  hearing  upon 
the  pleadings  and  proofs,  and  counsel  for  tiie  respective  parties, 
having  been  heard  and  due  deliberation  thereupon  had,  and  it 
appearing  to  the  said  court  that  the  said  Henry  Burden  was  the 
first  and  original  inventor  of  the  improvement  on  the  spike  ma- 
chine in  the  bill  of  complaint  mentioned,  and  for  which  a  patent 
was  issued  to  the  said  Henry  Burden,  bearing  date  the  2d  Sep- 
tember, 1840,  as  in  said  bill  of  complaint  set  forth,  and  that  the 
said  complainants  have  a  full  and  perfect  title  to  the  said  par 
tents  for  said  improvements  by  assignment  from  the  said  Henry 
Burden,  as  is  stated  and  set  forth  in  the  said  bill  of  complaint. 

But  it  also  further  appearing  to  the  court,  on  the  pleadings  and 
proofe,  that  the  instrument  in  writing  bearing  date  the  14th  Octo- 
ber, 1845,  stated  and  set  forth  in  the  said  bill  of  complaint,  and 
also  in  the  answer  of  the  said  defendants  thereto,  entered  into 
t^on  a  settlement  and  compromise  of  certain  conflicting  claims 
between  the  said  parties,  ana  among  others  of  mutual  conflicting 
claims  to  the  improvements  in  the  spike  machine,  in  said  bifi 
mentioned,  and  when  said  instrument  was  executed  by  the  said 
Henry  Burden  of  the  one  part,  and  the  said  defendants  of  the 
other,  the  said  Henry  Buiden  at  the  time  being  the  patentee 
and  leral  owner  of  the  said  improvements,  and  fully  authorized 
to  settie  and  adjust  the  said  conflicting  claims,  did,  in  legal 
effect  and  by  just  construction,  impart  and  authorize  and  con- 
vey a  right  to  the  defendants  to  use  the  said  improvements  in 
the  manufecture  of  the  hook-headed  spike,  without  limitation  as 
to  the  number  of  machines  so  by  them  to  be  used,  or  as  to  the 
place  or  district  in  which  to  be  used. 

Therefore  it  is  ordered,  adjudged,  and  decreed,  that  the  said 
bill  of  complaint  be,  and  *the  same  is  hereby,  dismissed,  with 
costs  to  be  t£Lxed,  and  that  the  defendants  have  execution  therefor. 

That  on  the  twenty-second  day  of  October,  1850,  the  said 
complainant  appealed  from  the  said  decree  to  this  court,  which 
appeal  was  duly  allowed  by  Mr.  Justice  Nelson,  one  of  the  jus- 
tices of  said  court,  and  that  afterwards,  to  wit,  in  the  December 
term  6f  this  court,  1852,  the  said  cause  upon  the  said  appeal 
and  upon  the  record  returned  to  this  court  by  the  said  clerk  of 
the  said  Circuit  Court  of  the  United  States  for  said  Northern 
District,  came  on  to  be  heard  and  was  argued,  whereupon  this 
court  pronounced  a  decree  in  the  words  and  figures  following, 
to  wit: 
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VhUed  States  of  America^  bs. 

The  President  of  the  United  States  of  America  to  the  Honor- 
able the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York ; 

Greeting :  Whereas  lately  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York,  before  you  or 
some  of  you,  in  a  cause  between  the  Troy  Iron  and  Nail  Fao 
tory,  complainants,  and  Erastus  Coming,  John  F.  Winslow, 
and  James  Homer,  defendants,  in  chancery,  the  decree  of  the 
said  Circuit  Court  was  in  the  following  woids,  to  wit: 

Therefore,  iWis  ordered,  adjudged,  and  decreed,  that  the  said 
bill  of  complaint  be,  and  the  same  is  hereby,  dismissed,  with  costs 
to  be  taxed,  and  that  the  defendants  have  execution  therefor,  as  by 
the  inspection  of  the  transcript  of  the  record  of  the%aid  Circuit 
Court,  which  was  brought  into  the  Supreme  Court  of  the  United 
States  by  virtue  of  an  appeal,  agreeaUy  to  tiie  act  of  Congress, 
in  such  case  made  and  provided,  folly  and  at  large  appear. 

And  whereas  in  the  present  term  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-two,  the  said 
cause  came  on  to  be  heard  before  the  said  Supreme  Court  on 
the  said  transcript  of  the  record,  and  was  argued  by  counsel,  on 
consideration  whereof  it  is  now  here  ordered,  adjudged,  and  d^ 
creed  by  this  court,  that  the  decree  of  the  said  Circuit  Conrt  in 
the  cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  the  said  complainants  recover  against  the  said  defendants, 
three  hundred  and  sixty  dollars  and  forty-two  cents  for  their 
costs  herein  expended  and  have  execution  therefor. 

And  it  is  further  ordered  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court  with  instructions  to 
enjoin  the  defendants  perpetually  firom  using  the  improved  ma^ 
chinery  with  the  bending  lever  for  making  hook  and  brad-headed 
spike,  patented  to  Heniy  Burden,  the  2d  September,  1840,  and 
assigned  to  the  complainants,  as  set  forth  in  complainants'  bill, 
and  to  enter  a  decree  in  favor  of  the  complainants  for  the  use 
and  profits  thereof,  upon  an  account  to  be  stated  by  a  master 
under  the  direction  of  the  said  Circuit  Court,  as  is  prayed  for  by 
the  complainants,  and  for  such  further  proceedings  to  be  had 
therein,  in  conformity  to  the  opinion  of  this  court,  as  to  law  and 
justice  may  appertain.    January  18. 

You  therefore  are  hereby  commanded  that  such  execution 
and  further  proceedings  be  had  in  said  cause,  in  conformity  to 
the  opinion  and  decree  of  this  court,  as  according  to  right  and 
justice  and  the  laws  of  the  United  States  ought  to  be  had|  the 
said  appeal  notwithstanding. 

Witness,  the  Honorable  Booeb  B.  Taney,  Chief  Justice  of 
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said  Supreme  Court,  the  first  Monday  of  December  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two.    [l.  s.] 

And  deponent  further  says  that  afterwards  and  on  the  28th 
day  of  June,  1853,  the  said  decree  of  this  court  was,  by  the  said 
Circuit  Court  for  said  Northern  District  of  New  York,  made 
the  decree  of  said  Circuit  Court,  which  last-mentioned  decree 
is  in  the  words  and  figures  following,  to  wit : 

At  a  term  of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  held  at  the  court-house  in  the 
village  of  Canandaigua,  on  the  28th  day  of  June,  1853. 

Present :  The  Honorable  Samuel  Nelson,  Nathan  K.  Hall, 
Judges. 

The  Troy  Iron  and  Nail  Factory  v.  Erastus  Comings  James 
Horner^  and  John  EL  Winslow. 

In  Equity. 

The  above  named,  the  Troy  Iron  and  Nail  Factory,  the  com- 
plainants in  the  above  entitled  suit,  having  duly  appealed  to  the 
oupreme  Court  of  the  United  States  firom  that  part  of  the  de- 
cree made  in  this  suit,  which  dismissed  the  bill  of  complaint 
herein  with  cost  to  be  taxed,  and  the  said  Supreme  Court  of 
the  United  States  having  duly  heard  the  said  appeal  at  the 
December  term,  1852,  upon  the  transcript  of  the  record,  and 
having  reversed  the  said  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York,  with  costs, 
and  having  ordered,  adjudged,  and  decreed  that  the  said  com- 
plainants recover  against  the  said  defendants  three  hundred  and 
sixty  .dollars  and  forty-two  cents  for  their  cost  in  said  Supreme 
Court  and  that  they  have  execution  therefor :  the  said  Supreme 
Court  having  remanded  the  said  cause  to  the  said  Circuit  Court 
with  instructions  to  enjoin  the  defendants  perpetually  bom  us- 
ing the  improved  machinery  with  the  bending  lever  for  making 
hook  or  brad-headed  spikes,  patented  to  Henry  Burden  the  2a 
September,  1840,  and  assigned  or  transferred  to  the  complam- 
ants,  as  set  forth  in  complainants'  biU,  and  to  enter  a  decree  in 
favor  of  the  complainants  for  the  use  and  profits  thereof,  upon 
an  account  to  be  stated  by  a  master  under  the  direction  of  the 
said  Circuit  Court,  as  is  prayed  for  by  the  said  complainants  in 
their  bill  of  complaint,  and  for  such  further  proceedings  to  be 
had  thereon,  in  conformity  to  the  opinion  and  decree  of  the  said 
Supreme  Court  as  to  law  and  justice  may  appertain,  which 
order,  decree,  and  instructions  appear  to  this  court  by  the  man- 
date of  the  said  Supreme  Court : 

Nossv,  therefore,  on  filing  the  said  mandate,  and  in  pursuance 
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thereof,  and  after  hearing  Mr.  Stevens j  for  the  said  oomplainantB, 
and  Messrs.  Seymour  and  Seward^  for  the  defendants,  it  is 
ordered,  adjudged,  and  decreed,  and  this  conrt,  by  Tirtae  of  the 
power  and  authority  therein  vested,  and  in  obedienee  to  ihe 
said  mandate,  doth  order,  adjudge,  and  decree,  that  the  in* 
strument  in  writing,  bearing  date  the  14th  day  of  Octoberi 
1845,  stated  and  set  forth  in  the  pleadings  in  this  cause,  exe- 
cuted by  the  said  Henry  Burden  and  the  said  defendants,  did 
not,  in  legal  effect  or  otherwise,  or  by  just  construction,  license, 
impart,  authorize,  or  convey  a  right  to  the  said  defendants  to 
use  the  said  improvements  in  uie  manufactmre  of  the  hook* 
headed  spikes,  ^y  the  madbinerv  mentioned  in  the  said  bill  of 
complaint,  or  any  rights  secured  to  the  said  Henrv  Burden  by 
the  said  letters-patent,  and  assigned  or  transferred  to  the  said 
complainants,  as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  that  the  said  defend- 
ants  have  infringed  and  violated  the  said  patent,  so  granted  to 
the  said  Henrv  burden,  as  aforesaid,  by  making  and  vending 
the  said  hook*headed  spikes  by  the  said  machinery  patented  to 
the  said  Burden  on  2d  September,  as  aforeseud. 

And  it  is  further  adjudged  and  decreed,  that  the  said  defend'* 
ants  do  account  to  the  said  complainants  for  the  damages  ot 
use  and  profits,  in  consequence  of  the  said  infringements  by  the 
said  defendants. 

And  it  is  farther  adjudged  and  decreed,  that  an  account  of  the 
damages,  or  use  and  profits,  be  taken  and  stated  by  Marcus  T« 
Reynolds,  Esq.,  counsellor  at  law,  as  master  of  this  court,  pro 
hoc  vicey  and  tiiat  the  defendants  attend  before  the  said  master^ 
from  time  to  time,  und^r  the  direction  of  the  said  master,  and 
that  the  said  complainants  may  examine  the  said  defendants 
tmder  oath  as  to  the  several  matters  pending  on  the  said  refer- 
ence, and  that  the  said  defendants  produce  bef<»e  the  said 
master,  upon  oath,  all  such  deeds,  books,  papers,  and  writings, 
as  the  said  master  shall  direct,  in  their  custody  or  under  their 
control,  relating  to  said  matters,  which  shall  be  pending  befexe 
said  master. 

And  it  is  further  ord^ed  and  decreed,  that  a  perpetual  injunc- 
tion issue  out  of  and  under  the  seal  of  this  court,  against  tibe 
said  defendants,  commanding  them,  their  attorneys,  agents,  and 
workmen,  to  desist  and  refraia  from  making,  using,  or  vending 
any  machine  containing  the  new  and  useful  improvement  for 
which  letters-patent  were  granted  to  the  said  Henry  Burden  an 
the  second  da^  of  September,  1840,  and  from  in  any  mann» 
infringing  or  violating  any  of  the  rights  or  privileges  granted  or 
secured  by  said  patent 

And  it  is  further  ordered,  that  the  said  complainants  recover 


DECEMBER   TEBM,    1858.  457 

Corning  et  ftl.  v.  The  Troj  Iron  and  Nail  Factorj. 

of  the  said  defendants  the  damages  or  nse  and  profits  which 
shall  be  reported  by  the  said  mast^,  and  that  npon  the  confirm- 
ation of  his  report  or  decree,  be  entered  against  the  defendants 
therefor,  and  also  for  the  costs  of  the  complainants  in  this  suit 
in  this  court,  and  that  the  said  complainants  have  execution 
therefor  and  for  the  costs  in  the  s€dd  Supreme  Court 

And  it  is  further  ordered  and  decreed,  that  such  other  pro* 
ceedings  be  had  herein,  in  conformity  to  the  opinion  of  the  said 
Supreme  Court,  as  to  law  and  justice  may  appertain,  and  that 
the  parties  and  master  may  apply,  upon  due  notice,  to  this 
court,  upon  the  foot  of  this  decree,  for  such  other  and  further 
orders,  instructions,  and  directions,  as  may  be  ntoessaiy. 

(A  copy.)  A.  A.  BoTCB,  Clerk. 

And  deponent  further  says,  that  on  the  fifth  day  of  October, 
1853,  th?  solicitor  for  the  defendants  served  upon  Henry  Bur- 
den, the  president  of  the  said  complainants,  a  petition  of  appeal 
and  a  citation  thereon,  in  the  words  and  figures  following : 

2b  the  Supreme  (hurt  of  the  United  States  of  America: 

The  petition  of  Erastus  Coming,  John  F*  Winslow,  and 
James  Homer,  respectfully  represents,  that  a  decree  was  lately 
made  in  the  Circmt  Court  of  the  United  States  for  the  North- 
em  District  of  New  York,  in  equity,  bearing  date  the  fourth 
day  of  September,  1850,  in  a  certain  cause  pending  in  said 
court,  wherein  The  Troy  Iron  and  Nail  Factory  were  complain* 
ants,  and  your  petitioners  were  defendants,  certain  paits  of 
which  decree,  as  hereinafter  specified,  are,  as  your  petitioners 
are  advised,  erroneous,  and  ought  to  be  reversed. 

And  your  petitioners  further  show,  that  the  matters  in  dis- 
pute in  said  cause,  exclusive  of  costs,  exceed  the  sum  of  two 
thousand  dollars.  Whereupon  your  petitioners  pray  that  the 
said  decree,  together  with  the  pleadings,  depositions,  and  all 
other  proceedings  in  said  cause,  may  l^  sent  to  the  said  Su- 
preme Court  of  the  United  States  and  filed  therein  on  the  first 
Monday  of  December  next,  and  that  so  much  or  such  parts  of 
said  decree  as  declares,  orders,  adjud^,  and  decrees  as  follows, 
to  wit :  <<  And  it  appearing  to  the  said  court  that  the  said  Henry 
Burden  was  the  first  and  original  inventor  of  the  improvemtot 
on  the  spike  machine  in  the  bill  of  complaint  mentioned,  and 
for  which  a  patent  was  issued  to  the  saia  Henr^  Burden,  bear- 
ing date  the  2d  September,  1840,  as  in  said  bill  of  complaint 
set  forth,  and  that  the  said  complainants  have  a  full  and  perfect 
titie  to  the  said  patent  for  said  improvements,  by  assignment 
fiom  the  said  Henry  Burden,  as  is  stated  and  set  forth  in  the 
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said  bill  of  complaint,  msj  be  reversed,  and  that  the  appellant* 
may  be  restoied  to  all  thugs  which  the^^  have  lost  by  reason 
thereof.  Danibl  L.  Seymour,  Sohcitorfor  AppeUcmU. 

Dated  Troy,  Sept  8, 1853- 

By  the  Honorable  Samuel  Nelson^  one  of  the  Judges  of  ike  (XreuU 
Court  of  the  United  States  for  ike  Northern  District  of  New 
York. 

Whereas,  Erastos  Coming,  John  F.  Winslow,  and  James 
Homer,  lately  filed  in  the  Cucoit  Conrt  of  the  United  States 
for  the  Northern  District  of  New  York,  a  petition  of  appeal 
directed  to  the  Supreme  Court  of  the  United  States  of  Ameriea, 
stating  that  a  decree  was  lately  made  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  New  York  in 
Equity,  bearing  date  the  4th  day  of  September,  1850,  in  a  era* 
tain  cause  therein  pending,  wherein  the  Troy  Iron  and  Nail 
Factory  were  oompkdnants,  and  Erastus  Coming,  John  F. 
Winslow,  and  James  Homer,  were  defendants,  certain  parts  of 
which  said  decree  are  alleged  to  be  erroneous  and  ought  to  be 
reversed,  and  farther,  stating  that  the  matters  in  dispute  in  said 
cause,  exdusive  of  costs,  exoseded  in  value  the  sum  of  two  thou- 
sand dollars ; 

And  whereas  the  said  Erastus  Coming,  John  F.  Winalow, 
and  James  Homer,  by  their  said  petition  prayed  that  the  said 
decree,  toflether  with  the  pleadings,  depositions,  and  aU  other  pro- 
ceedings m  said  cause  may  be  sent  to  the  said  Supreme  Court 
of  the  United  States,  and  filed  therein  on  the  first  Monday  of 
December  next,  and  that  the  said  parts  of  said  decree  may  be 
reversed,  and  the  said  appellants  restored  to  all  things  which 
th^  have  lost  by  reason  thereof; 

You  are  therefore  hereby  cited  to  appear  before  the  said  Su- 
preme Court  of  the  United  States  at  the  City  of  Washington, 
on  the  first  Monday  of  December  next,  to  do  and  receive  what 
mav  appertain  to  justice  to  be  done  in  the  premises. 

Uiven  under  my  hand,  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York,  the  23d  day  of 
September,  1853.  S.  Nelson. 

And  deponent  further  says,  that  he  has  been  informed  and 
believes  that  the  record  and  proceedings  in  said  appeal  have 
been  duly  filed  with  the  derk  of  tMs  court 

Samitbl  Stevens. 

Swom  before  me  this  16th  day  of  November,  1853. 

Lbonabd  Kip, 

Master  and  ikaminer  in  ike  Circuit  Court  of  the 

Northern  District  of  New  York. 
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Supreme  Qmrt  of  ike  Umted  States. 

The  Drojf  iron  and  Nail  Factory  v.  Erastm  Coming  et  oL 

In  Equxtt. 

Sir, — Be  pleased  to  take  notice  that  npon  the  pleadings,  pa- 
pers, and  proceedings  in  this  canse  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York,  and  upon 
the  record,  and  proceedings  returned  to  this  court  by  the  clerk 
of  said  Circuit  Court  on  me  appeal  by  the  complainant  to  this 
court,  and  upon  the  affidavit  hereto  annexed,  and  copy  of  which 
is  herewith  served  iipon  you, — this  honorable  court  will  be 
moved  at  the  next  term  thereof  to  be  held  at  the  Capitol,  at  the 
City  of  Washington,  District  of  Columbia,  on  the  first  Monday 
of  l)ecember  next,  at  the  opening  of  the  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard  for  a  rule  or  order 
dismissing  the  appeal  of  the  defendants  to  this  court  of  or  such 
other  and  ftirther  rule  or  order  as  may  be  agreeable  to  equity. 

Albani/j  November  9tft,  1863. 

Samuel  Stevens,  Solicitor  for  Complainants. 

To  D.  L.  Seymour,  Defendant  Attorney. 

Upon  this  motion  to  dismiss  the  appeal,  the  cause  was  taken 
up. 

It  was  argued  by  JIfr.  £!^eii5  and  iUr.  Johnson^  fat  the  motion, 
and  Mr.  Seymour  and  Mr.  Seward  against  it 

ilfr.  StevenSj  in  support  of  the  motion  to  dismiss,  made  the  fol* 
lowing  points : 

The  only  ordering  part  of  the  decree — the  only  judgment 
pronounced  by  the  court  below — was  a  decree  dismissing  the 
complainants'  bill,  with  costs ;  from  that  decree  the  complain- 
ants duly  appealed  to  this  comrt,  which  decree  was  reversed,  and 
a  decree  ordered  according  to  the  prayer  of  the  bill,  which  was 
duly  entered  in  the  Circmt  Court,  before  the  defendants  made 
the  present  appeaL 

l4eceding  the  ordering  part  of  the  decree,  certain  recitals 
were  made  by  the  Ciicmt  Court,  showing  the  reasons  or 
grounds  upon  which  that  court  pronounced  the  ordering  part 
of  the  decree. 

It  is  from  the  recitals  preceding  the  decree  in  this  cause,  ftnd 
not  from  the  decree,  that  this  appeal  has  been  made. 

The  complainants,  the  respondents  to  this  appeal,  now  move 
to  quash  or  dismiss  it  upon  the  following  grounds : 
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FifgL  This  court  has  appellate  jorisdiction  only  npon  appeals 
from  final  judgments  or  decrees  of  the  Circuit  Court  1  United 
States  Statutes  at  Large,  p.  84,  §  23. 

The  ordering  part  of  a  decree  is  the  only  final  decree  or  judg* 
ment  of  the  court 

The  preliminary  recitals  preceding  the  ordering  part  of  the 
decree,  is  no  part  of  the  decree  or  judgment  of  the  court. 
.  Such  recitals  are  simply  the  reasons  or  grounds  of  the  decree. 

Those  reasons  or  grounds  of  the  decree  cannot  be  appealed 
from.  A  party  might  as  well  claim  to  appeal  from  the  opinion 
of  the  court,  as  from  a  synopsis  of  the  opmion  which  constitates 
the  recitals  upon  which  the  ordering  part  of  the  decree  is  based 

The  only  decree  in  this  case  was  a  decree  dismissing  the 
complainants'  bill,  with  costs.  Seaton's  Forms  of  Decrees, 
pp.  8j  9. 

From  the  whole  of  that  decree  the  complainant  appealed,  the 
whole  of  which  decree  was  reversed  by  this  court  at  its  last  term, 
and  the  Circuit  Court  was  ordered  by  the  mandate  of  this  court 
to  enter  a  decree  in  said  cause,  according  to  the  prayer  of  com- 
plainant's bill,  and  such  decree  was  entered  by  me  said  Circuit 
Court,  at  the  June  term  thereof,  1853,  in  compliance  with  said 
mandate  of  this  court 

The  defendants  cannot  have  that  decree  of  this  court  reviewed 
or  altered  by  an  attempt  to  appeal  from  the  reasons  upon  which 
the  Circuit  Court  pronounced  its  decree. 

Second.  But  if  the  recitals  preceding  the  ordering  part  of  the 
decree  of  the  Circuit  Court  could  be  appealed  from,  the  defend- 
ants  should  have  brought  a  cross  appeal,  which  would  be  heard 
by  this  court  with,  and  at  the  same  time  of,  the  original  appeal, 
and  one  decree  only  would  be  pronounced  by  l£e  apellate 
court  1  Barbour's  Ch.  Prac.  397 ;  Uguart's  Prac  in  House  of 
Lords  on  Appeals  and  Writs  of  Error,  pp.  37-40;  Palmer's 
Prac  in  House  of  Lords  on  Appeals  and  Writs  of  Error,  p  33; 
Hawley  t?.  James,  16  Wend.  85-274 ;  Mapes  t?.  Coffin,  5  Paige's 
Rep.  296. 

A  party  cannot  have  a  decree  of  the  Circuit  Court  reviewed 
by  this  court  two,  three,  or  more  times,  by  appealing  fit>m  dif- 
ferent parts  of  the  decree  at  different  times.  Every  ground 
which  he  might  have  urged  on  the  hearing  of  the  first  appeal^ 
will  be  deemed  to  have  been  made  by  him,  or  if  not  made, 
to  have  been  abandoned  The  Santa  Maria,  10  Wheat  Bep. 
443-4;  Ex  parte  Sibbald,  12  Peters's  Rep.  488. 

This  attempt  at  an  appeal  by  the  defendants  from  the  reasons 
of  the  decree,  is  analogous  to  an  application  to  this  court  for  a 
rehearing  upon  the  original  appeal,  which  is  never  granted  after 
the  cause  has  been  remitted  to  the  Circuit  Court  McArthor 
V.  Browder,  4  Wheat  Rep.  48a 
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II 

ThircL  The  decree  of  the  Cixoriit  Court  entered  in  this  canse 
on  the  4th  September,  1850,  was  reversed  by  this  court  at  its 
December  term,  18S2,  and  the  proceedings  were  remitted  to  the 
Circiiit  Court,  and  that  court,  at  its  June  term,  1853,  entered  a 
new  decree,  in  pursuance  of,  and  in  compliance  with,  the  man- 
date of  this  court  Therefore,  on  the  5th  of  October,  1853,  the 
date  of  defendants'  present  appeal,  there  w^s  no  such  decree  of 
the  Circuit  Court  as  that  entered  by  said  court,  of  the  4th  of 
September,  1850,  firom  parts  of  which  the  defendants  claim  to 
appeaL 

Fourth*  The  only  decree  existing  in  the  Circuit  Court  in  this 
cause,  since  its  June  term,  1853,  is  an  interlocutory,  and  not  a 
.  final  decree,  and  cannot  be  appealed  from.  Kane  v,  Whittick, 
8  Wend-  Rep.  219 ;  9  Peters's  Bep.  1 ;  16  Id.  287. 

Appeals  firom  the  Circuit  Court  to  this  court  can  only  be  from 
final  decrees  or  judgments.  1  United  States  Statutes  at  Large, 
p.84,§22. 

Mr.  Seymour  and  Mr.  Seward  opposed  the  motion  to  dismiss 
the  appeal,  upon  the  following  grounds : — 

I.  The  decree  of  tiie  Circuit  Court,  made  on  4th  September, 
1850,  disposed  of  the  whole  cause  on  the  merits,  and  was,  there- 
fore, a  final  aecree,  and  an  appeal  may  be  taken  from  it.  See 
act  of  Congress,  March  3, 1803.  By  uiis  act,  an  appeal  to  the 
Supreme  Court  is  given  ''from  all  final  judgments  or  decrees 
rendered,  or  to  be  rendered,  in  any  Circuit  Court**  See  also 
act  24th  February,  1789;  the  San  Pedro,  2  Wheaton,  132;  see 
act  of  1819,  (3  United  States  Statutes  at  Large,  p.  481,  chap.  19) ; 
see  Patent  act  of  1836,  §  17,  (5  United  States  Statutes  at  Large, 
p.  124) ;  Laws  United  States  Courts,  117, 118, 119.  This  last 
act  enlarges  the  right  of  appeal  in  patent  cases.  It  gives  the 
court  a  discretion  to  allow  the  Bppeal  in  cases  other  than  those 
already  provided  for  by  law.  •  The  appeals  authorized  by  this 
law  ere  only  allowed  from  a  final  decree  in  United  States  courts. 
Patterson  v.  Gaines  and  others,  6  Howard,  585. 

A  decree  dismissing  a  bill  is  a  final  decree.  2  Daniel's 
Chancery  Pleading  and  Practice,  Perkins's  ed.  pp.  1199, 1200; 
McCollum  V.  Eager,  2  Howard,  64. 

The  decree,  therefore,  of  the  Circuit  Court,  in  this  cause,  may 
be  appealed  from,  under  the  acts  of  Congress  aforesaid. 

IL  This  decree  consists  of  three  parts :  the  introductory  part ; 
the  part  declaring  the  rights  of  the  parties,  as  this  does  of  the 
eomplainants ;  and  another  part  ordering  or  directing  a  thing  or 
things  to  be  done.  See  ft  Daniel's  Chancery  Pleading  and 
I^actice,  Perkins's  ed.  pp.  1210  to  1214,  as  to  the  forms  of  de* 
crees.  The  rules  of  this  court  do  not  allow  of  recital  See  rule 
89* 
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85;  80,  too,  Stat  3  and  4  William  IV.,  cited  in  2  Daniel's  Fk*. 
1212;  Seaton's  Decrees,  159.  It  declaies  the  right  of  com- 
plainants to  the  patent-right,  and  the  right  of  the  defendants  to 
nse  the  patentea  machinery,  under  the  agreement  of  October 
14, 1845. 

This  decree  proceeds  and  adjudges  and  determines  two  inn 
portant  matters  of  defence  which  had  been  distinctly  set  up  in 
the  pleadings,  and  upon  which  much  testimony  had  been  given, 
to  wit: 

First.  ^  That  the  said  Henry  Burden  was  the  first  and  original 
inventor  of  the  improvement  on  the  spike  machine  in  the  bill  of 
complaint,  mentioned,  and  for  which  a  patent  was  issued  to  the 
said  Henry  Burden,  bearing  date  the  2d  day  of  September,  1840, 
as  is  in  said  bill  of  complamt  set  forth." 

Second.  ^^  That  the  said  complainants  have  a  full  and  p^ect 
title  to  the  said  patents  for  said  improvements,  by  asaignm^it 
firom  the  said  Heniy  Burden,  as  is  stated  and  set  forth  in  the 
said  bill*  of  complaint." 

These  portions  of  the  decree  are  final  decisions  on  the  merits 
of  the  case,  giving  to  the  complainants  the  full  and  complete 
title  to  the  machmery ;  a  vital  point,  which,  if  decided  for  the 
defendants,  decides  the  whole  case  for  them ;  no  matter  what 
mav  be  the  decision  as  to  the  agreement  of  OctolSer  14, 1845. 

An  appeal  will  lie  firom  the  decision  of  the  Court,  upon  either 
or  both  of  these  contested  points.    3  Daniel's  Ch.  IV.  1606. 

UL  Even  if  the  adjudication  contained  in  the  decree  of  the 
originality  of  the  invention  in  question,  and  of  the  complain- 
ants' title  to  the  patent,  need  not  have  been  inserted  in  the 
decree,  yet  they  were  inserted  by  the  Circuit  Court,  upon  the 
special  motion  of  the  complainants,  and  against  the  opposition 
of  the  defendants,  who  should  therefore  not  be  prejudiced  by  it. 
See  affidavits  read  on  this  motion  by  the  defendants. 

IV.  The  appeal  by  the  complainants  brought  up  only  the 
questions  decided  to  their  prejudice.  Buckingham  v.  McLean, 
13  Howard,  150, 151. 

The  equity  practice  of  the  Supreme  Court  of  the  United 
States  is  regulated  by  the  laws  of  the  United  States,  the  rules 
of  the  court,  and  in  the  absence  of  any  provision  in  them  appli- 
cable to  a  given  case,  by  the  practice  of  the  English  High  Court 
of  Chancery.  Rule  90,  Supreme  Court  The  State  of  Rhode 
Island  V.  The  State  of  Massachudetts,  14  Peters,  210 ;  Bein  t;. 
Heath,  12  Howard,  168 ;  Dorsey  v.  Packwood,  12  Howard,  12& 

Bv  the  practice,  both  of  the  American  and  the  English  Courts 
of  Chancery,  this  is  a  proper  case  for  a  oross  appeal  to  be  brought 
by  defendants.  1  Turner  and  Venable's  Chancery  Practice, 
733,  edit  1835 ;  2  Smith's  Chancery  Practice,  p.  31,  edit  1837 ; 


DECEMBEB   TEBM,  1853.  468 

Corning  et  al.  o.  The  Troj  Iron  and  Nail  Factorj. 

3  Daniers  Ch-  Practice,  1686, 1688, 1606;  Blackburn  v.  Jepsoir, 
•  2  Vesey  &  B.  359;  Hawley  v.  James,  16  Wendell's  R.  61,  85; 
Mapes  V.  Coffin,  5  Paige,  296 ;  Clowes  v.  Dickinson,  8  Cow. 
830. 

V.  The  present  is  the  proper  time  to  bring  it. 

1.  The  decree  of  the  Circuit  Court  being  final,  the  laws  of 
March  3, 1803,  and  of  1819  and  1836,  give  an  unrestricted  and 
unqualified  right  of  appeal  to  either  party  for  five  years. 

2.  Because  an  appeal  now  taken  firom  the  latter  decree  would 
bring  up  for  review  only  the  proceedings  subsequent  to  the 
mandate.  The  Santa  Maria,  10  Wheat.  31 ;  Ex  parte  Sibbald, 
12  Pet  488. 

There  is  no  rule  of  the  Supreme  Court  adopting  the  rules  of 
the  House  of  Lords. 

VL  The  decision  of  this  court,  on  the  appeal  of  the  com- 
plainants, affects  only  the  part  of  the  decree  complained  of  by 
them,  to  wit,  the  construction  of  the  agreement  of  October  14, 
1845;  and,  while  the  declaratory  parts  of  the  decree  of  the 
Circuit  Court,  in  favor  of  the  complainants,  remain  unreversed, 
the  right  to  sustain  their  bill  for  a  perpetual  injunction,  and  to 
recover  damages,  followed  as  a  consequence,  firom  the  construc- 
tion given  by  this  court  to  the  agreement  of  October  14, 1845. 

VII.  The  defendants  are  entitled  to  an  appeal  at  some  time 
within  five  years  from  the  decision  of  the  Circuit  Court  against 
them,  on  the  validity  of  the  patent  in  question.  Now,  if  the 
complainants'  position  is  true,  that  nothing  is  appealed  from 
but  the  order  directing  the  bill  to  be  dismissed,  these  defendants 
have  not  now,  and  never  have  had,  an  opportunity  to  appeal  at 
all ;  because  that  decree  was  in  their  favor,  and  a  party  cannot 
appeal  from  a  decree  in  his  own  favor. 

It  is  a  mere  subtlety  to  say  that  because  the  decree,  deciding 
the  validity  of  the  patent  and  the  title  of  the  complainants  in 
their  favor,  ordered  no  relief;  but,  on  the  contrary,  for  a  differ- 
ent reason,  directed  their  bill  to  be  dismissed,  that,  therefore, 
the  decision  of  the  validity  of  the  patent  and  the  title  of  the 
complainants  is  mere  reci^,^  and  not  a  substantial  part  of  the 
decree,  and  proper  subject  of  an  appeaL  The  test  is  this :  Are 
the  validity  of  the  patent  and  the  title  of  the  complainants 
now  open  to  dispute  by  the  defendants  in  the  Circuit  Court? 
Certainly  they  are  not.  But,  according  to  the  complainants, 
those  points  are  not  open  to  appeal ;  so  that  a  decision  on  a 
vital  point  against  the  defendants  is  not  the  subject  of  appeal 
at  all. 

Again.  If  what  the  complainants  allege  is  correct,  that  there 
is  no  decree  now  remaining  in  the  court  below  but  the  decree 
which  is  entered  on  the  mandate ;  and,  also,  that,  on  appeal 
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from  that  decree  so  entered  on  the  mandate,  the  party  aggrieved 
can  review  only  the  proceedings  subsequent  to  that  decree,  ihea 
it  results  that  tne  defendants  can  have  no  appeal  at  all  from  a 
decree  in  which  the  material  issue  ijpon  the  invention  is  found 
against  them  by  the  court  below. 

Again.  In  answer  to  this,  it  is  said  that,  on  the  appeal 
brought  b^  the  complainants  upon  the  issue  as  to  a  license 
found  agamst  them,  the  defendants  were  at  liberty  to  fall  back, 
and  contest  the  issue  of  the  invention  found  against  them ;  but, 
in  reply,  we  say  that,  by  the  rules  of  courts  of  equity,  as  well 
as  by  statute,  it  is  optional  to  the  defendants  whetiier  ihej  will 
so  fall  back,  and  contest  the  issue  found  against  them  on  the 
hearing  of  the  appeal  of  the  complainants,  or  whether  they  will 
bring  uieir  own  distinct  appeal. 

VIIL  The  respondents'  motion  should  be  denied. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 

The  Troy  Iron  and  Nail  Factory  filed  their  bill  in  the  court 
below,  claiming  to  be  assignees  of  a  patent  ^[ranted  to  Henry 
Burden,  for  a  "  new  and  useful  improvement  m  the  machineiy 
for  manufacturing  wrought  nails  or  spikes.''  The  bill  charges, 
that  the  appellants.  Corning  &  Company,  have  infiringed  their 
patent,  and  pmys  for  an  injunction  and  an  account  of  profits, 
&c.  The  answer  of  the  respondents  below  took  defence  on  two 
grounds — first,  that  Burden  was  not  the  first  and  original  in- 
ventor of  the  machine  patented ;  and,  secondly,  that  the  respond* 
ents  used  their  machine  under  a  license  firom  the  patentee.  The 
court  below  sustained  the  defence  on  the  latter  ground,  and  en* 
tered  the  following  decree :  "  Therefore,  it  is  ordered,  adjudged^ 
and  decreed,  that  the  said  bill  of  complaint  is  hereby  dismissed, 
with  costs  to  be  taxed,  and  that  the  defendant  have  execution 
therefor." 

The  case  is  now  before  us  on  a  motion  to  dismiss  the  appeal 
Looking  at  the  case  as  exhibited  to  us  by  the  record,  it  appears 
to  be  an  appeal  by  respondents  firom  a  decree  dismissing  the 
complainant's  bill  with  costs.  It  often  happens  that  a  court 
may  decree  in  favor  of  a  complainant,  but  not  to  the  extent 
prayed  for  in  his  bill,  and  he  may  have  just  cause  of  appeal  on 
that  account.  But  the  pmyer  of  the  respondent's  answer  is, 
that  "he  be  hence  dismissed,  with  his  reasonable  costs  and 
charges,  on  this  behalf  most  wrongfully  sustained."  And,  hav- 
ing such  a  decree  on  the  present  case,  he  cannot  have  a  more 
favorable  one. 

It  is  true  that  the  petition  for  the  appeal  in  this  case  prays 
only,  "  that  so  much  of  such  parts  of  said  decree,  as  decuizes, 
orders,  adjudges,  and  decrees  as  follows,  to  wit,  *«  And  it  appear* 
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ing  to  the  said  court  that  the  said  Henry  Burden  was  the  jQrst 
inventor  of  the  improvement,  &c,  may  be  reversed,  and  that  the 
appellants  may  be  restored  to  all  things  which  they  have  lost  by 
reason  thereof" 

But  the  matter  complained  of  forms  no  part  of  the  decree  of 
the  court  below. 

It  shows  only,  that  the  judge,  in  reciting  the  inducement  or 
reasons  for  entering  a  decree  in  favor  of  the  respondents  below, 
was  of  opinion  that  they  were  entitled  to  such  decree,  because 
they  had  succeeded  in  establishing  one  only  of  the  two  defences 
alleged  in  their  answer.  It  is  the  opinion  of  the  court,  on  a 
question  of  fact  involved  in  the  case,  but  not  affecting  the  de- 
cree. If  the  decree  be  correct,  the  party  in  whose  favor  it  is 
given,  has  no  right  to  complain ;  yet  his  appeal  prays  that  it 
^may  be  reversed,  and  the  appellants  restored  to  all  things 
which  they  have  lost  by  reason  thereof;"  and  the  record  shows 
they  have  lost  nothing. 

K  the  decree  be  reversed,  according  to  the  prayer  of  the  ap- 
pellants, the  court  must  necessarily  enter  a  decree  for  the  com- 
plainants below.  This  would,  probably,  not  meet  the  views  of 
the  appellants.  They  have  put  themselves  in  the  anomalous 
position  either  of  askmg  for  the  afEbrmance  of  the  decree  from 
which  they  have  appealed,  or  of  requesting  this  court  to  reverse 
a  decree  in  their  favor,  and  send  back  the  record  to  the  court 
below,  with  directions  to  enter  the  very  same  decree,  but  to 
assign  other  reasons  for  it.  The  court  were  not  bound  to  give 
any  reasons  for  their  decree.  The  law  jG;ives  the  party  ag- 
grieved an  appeal  from  a  final  decree  of  an  inferior  couirt;. 
But  it  does  not  give  the  party  who  is  not  aggrieved  an  appeal 
from  a  decree  in  his  favor  because  the  judge  has  given  no  rea- 
sons, or  recited  insufficient  ones  for  a  judgment  admitted  by 
the  appellant  to  be  correct. 

There  is  a  part  of  the  history  of  this  case  which  does  not 
appear  on  the  record ;  but,  being  known  to  the  court,  and  as- 
sumed by  counsel  on  both  sides  to  make  part  of  the  case,  it 
will  be  necessary  to  notice  the  case  under  that  aspect. 

The  decree  in  favor  of  the  appellants,  which  is  now  appealed 
from,  has  already  been  before  this  court  on  an  appeal  by  the 
complainant  below.  The  parties  were  then  fully  heard,  the  de- 
cree of  the  Circuit  Court  reversed,  and  the  case  remanded  for 
further  proceedings.  It  is  reported  in  14  Howard,  194.  It  appears, 
therefore,  that  there  is  no  such  decree  as  that  which  is  now 
complained  of.  The  decree  of  the  Circuit  Court  has  been  en- 
tirely annulled,  reversed,  and  set  -aside  by  this  court.  Before 
that  was  done,  the  appellants  had  a  full  hearing  on  every  point 
of  defence  set  .up  in  their  answer.     The  court  below  had  de- 
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cided  that  the  defendant  had  a  good  defence  under  his  plea  of 
license^  but  not  under  the  plea  that  Burden  was  not  the  first  iii« 
ventor  of  the  patented  machine.  This  court  has  decided,  thst 
the  appellant's  defence  was  insufficient  on  both  pleas.  The 
language  of  the  court  is,  (14  How.  208,)  ^  That  the  defendants 
have  failed  to  prove  that  Burden. was  not  such  first  inventor; 
and,  in  our  opinion,  the  evidence  given  by  them  on  that  paint 
rather  serves  to  establish  the  originality  of  the  invention  than 
to  impair  it  The  appellants  stand  upon  the  patent,  as  the  firat 
which  was  granted  for  the  bending  lever ;  and  the j  may  -well 
do  so,  until  other  evidence  than  that  in  this  record  shall  be  givea 
to  disprove  its  originality." 

It  is  plain,  therefore,  that,  under  the  guise  of  an  appeal  firom 
the  decree  of  the  Circuit  Court,  this  is  an  appeal,  in  iactf  from 
the  decision  of  this  court  For  there  is  no  other  decree  <»Tigtipg 
in  the  case  except  the  decree  of  this  court  There  must  be  an 
end  of  litigation  some  time.  To  allow  a  second  appeal  to  a 
court  of  last  resort,  on  the  same  questions  which  were  open 
to  dispute  on  the  first,  would  lead  to  endless  litigation.  It  is 
said  by  this  court,  in  Martin  v.  Hunter,  (1  Wheat  355,)  ^A 
final  judgment  of  the  court  is  conclusive  upon  the  rights  which 
it  decides,  and  no  statute  has  provided  any  process  by -which 
this  court  can  revise  its  judgment"  See,  also,  Sibbald  tk 
United  States,  12  Pet  488.  It  follows,  therefore,  thal^  when  a 
complainant  has  a  decree  in  his  fiavor,  but  not  to  the  extent 
prated  for  in  his  bill,  and  the  respondent  appeals ;  if  the  com.* 
plamant  desires  a  more  favorable  decree,  he  must  enter  a  cross 
appeal,  that,  when  the  decree  comes  before  the  appellate  court| 
he  may  be  heard.  For,  when  the  decree  is  either  affirmed  or 
reversed  by  the  appellate  court,  it  becomes  the  decree  of  that 
court,  and  cannot  be  the  subject  of  another  appeaL  But,  in 
this  case,  where  the  decree  of  the  court  below  dismissed  the 
bill,  no  appeal  by  the  respondent  was  necessary.  He  had  a 
fall  opportunity  to  urge  every  defence  set  up  in  his  answer. 
The  prmted  arguments  show  that  'the  defence,  for  want  of  oii« 
ginality  in  the  patent,  was  relied  upon  as  a  ground  for  affirming 
the  decree  of  the  court  below,  and,  as  we  have  already  shown, 
was  distinctly  passed  upon  and  overruled  by  this  court 

A  second  appeal  lies  only  when  the  court  below,  in  carrying 
out  the  mandate  of  this  court,  is  alleged  to  have  committed  an 
error.  But,  on  an  appeal  firom  the  mandate,  it  is  well  settledi 
that  nothing  is  before  the  court  but  the  proceedings  subsequent 
to  the  manaate.  Whatever  was  formerly  before  the  court,  and 
was  disposed  of  by  its  decree,  is  considered  as  finally  disposed 
o£  See  Himely  v.  Rose,  5  Cranch,  813 ;  Canter  v.  The  Ocean 
Insurance  Company,  1  Peters,  511;  The  Santa  Maria,  10 
Wheat  431 ;  Bice  v.  Wheatly,  9  Dana,  272. 
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Moreover,  as  it  is  admitted  that  the  cotirt  below  have  not  yet 
acted  upon  the  mandate  of  this  comi,  and  entered  a  final  de- 
cree in  pursuance  thereof^  there  is  no  final  decree,  from  which 
only  an  appeal  can  be  taken.  See  the  Palmyra,  10  Wheat 
502 ;  Chace  v.  Vasquez,  11  Id.  429. 

There  are,  therefore,  three  conclusive  reasons  for  dismissing 
the  present  appeal : 

1.  The  appellants  have  already  been  heard  in  this  court  on  a 
former  s(|)peu. 

2.  There  is  no  such  decree  as  that  from  which  the  appeal  pur- 
ports to  be  taken. 

3.  There  is  no  final  decree  in  the  case,  from  which  an  appeal 
can  be  taken. 

The  appeal  is  therefore  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  ^ew  York,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  this  cause  be,  and  the  same  is  here- 
by, dismissed,  with  costs. 


The  United  States,  Plaintiffs,  v.  Jabies  L.  Dawson,  and 
John  R.  Baylor. 

In  Jane,  1844,  Congrefls  passed  an  act,  by  Tirtae  of  whidi  the  Circoit  Court  of  llie 
United  States  for  the  District  of  Arkansaa,  was  vested  with  power  to  try  offences 
committed  within  the  Indian  conntry. 

In  July,  1844,  it  was  alleged  that  a  murder  was  committed  in  that  conntry. 

In  A^ril,  1845,  an  indictment  was  found  by  a  grand  jury,  in  the  Circuit  Coort  of  the 
United  States  for  the  District  of  Axkansas,  against  a  person  charged  with  com- 
mitting  the  murder. 

In  Mar(£,  1851,  Congress  passed  an  act  erecting  nine  of  tiie  Western  counties  and 
the  Indian  conntrjr  into  a  new  judicial  district,  directm^  the  judp  to  hold  two 
terms  there,  and  giving  him  jurisdiction  of  all  causes,  civil  or  criimnal,  except  ap- 
peals and  writs  of  error,  which  are  cognizable  before  a  Circuit  Court  of  the  United 
States. 

The  residue  of  the  State  remained  ii  judicial  district  to  be  styled  the  Eastern  District 
of  Arkansas. 

This  act  of  Coneress  did  not  take  away  the  ^wer  and  jurisdiction  of  the  drcnit 
Court  of  the  United  States  for  the  Eastern  District  to  try  the  indictment  pending. 

This  case  came  np  from  the  Circnit  Court  of  the  United 
States  for  the  Eastern  Bistnct  of  Arkansas,  upon  a  certificate 
of  division  in  opinion  between  the  judges  thereo£ 
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The  two  following  questions  were  certified,  viz. 

Ist.  Did  the  act  of  Congress,  entitled  ^^  An  act  to  divide  tiie  dis* 
frict  of  Arkansas  into  two  judicial  districts,"  approved  the  Vtdrd 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-one,  wherehv  the  Western  District  of  Arkansas 
was  created  and  defined,  take  awav  the  power  and  jniiBdiction 
of  the  Circuit  Court  of  the  United  States  for  the  Eastern  Di»> 
trict  of  Arkansas,  so  that  it  cannot  proceed  to  hear,  try,  and  de- 
termine a  prosecution  for  murder,  pending  against  tJie^risoner, 
James  L.  Dawson,  a  white  man  and  not  an  Indian,  upon  an  in- 
dictment found,  presented,  and  returned  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  Arkansas,  by  the  grand 
jury  impanelled  for  that  district,  upon  the  16th  day  of  AprU,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  foity-five, 
affamst  said  James  L.  Dawson,  a  white  man,  for  the  felonious 
killing  of  Seaborn  Hill,  another  white  man  and  not  an  Indian, 
on  the  eighth  day^  of  July,  A.  D.  1844,  in  that  country  belonging 
to  the  Cinsek  nation  of  Indians,  west  of  Arkansas,  and  whira 
formed  a  part  of  the  Indian  country  annexed  to  the  judicial  did* 
trict  of  Arkansas  by  the  act  of  Congress  approved  the  seven- 
teenth day  of  June,  A.  D.  1844,  entitkd  <^  An  act  supplementary 
to  the  act  entitled  'An  act  to  regulate  trade  and  intercourse  with 
the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers,  passed 
thirtieth  June,  one  thousand  eight  hundred  and  thirtv-fbar/" 
in  which  cause,  so  pending,  no  tnal  has  as  yet  been  had. 

2d.  Can  the  District  Court  of  the  United  States  for  ihe  West- 
em  District  of  Arkansas  take  jurisdiction  of  the  case  aforesaid, 
upon  the  indictment  aforesaid,  so  found  in  the  year  1845,  in  said 
Circuit  Court  for  the  District  of  Arkansas  ? 

Although  the  name  of  Dawson  only  wbb  mentioned  in  the 

Suestion  certified,  yet  the  record  showed  that  Baylor  was  in« 
icted  at  the  same  as  aiding  and  abetting  in  the  murder. 
A  motion  was  made  in  the  Circuit  Court  to  quash  the  indict* 
ment  upon  the  ground  that  this  honorable  court  has  no  jurisdic- 
tion or  power  to  hear,  try,  or  determine  this  case  and  prosecu- 
tion, and  that  all  its  jurisoiction  and  power  in  that  behalf  ceased 
and  was  extinguished  on  the  third  day  of  March,  1851,  when 
that  part  of  the  Indian  country,  in  which  the  offence  is  charged 
to  have  been  committed,  was  severed  from  this  district,  and 
made  part  of  a  new  district,  under  the  jurisdiction  of  the  District 
Court  of  the  United  States,  for  the  Western  District  of  Arkansas.'' 
It  was  upon  this  motion  that  the  judges  differed  in  opinion 
and  certified  the  two  questions,  above  stated,  to  this  court 

The  motion  to  dismiss  the  case  was  wtgaed  by  Mr,  Lawrena 
and  Mr.  JYfte,  for  Dawson,  and  by  Mr.  Vushinff,  (Attomey-Ge» 
neral,)  for  the  United  States. 
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Mr.  Pike^  in  hia  brief,  made  the  following  argnmentatiye 
statement  of  preexisting  laws  upon  the  subject. 

This  is  an  indictment  againt  James  L.  Dawson  for  a  murder 
alleged  to  have  been  committed  at  the  Creek  agency,  i|i  the 
Creek  country,  west  of  Arkansas,  on  the  8th  day  of  July,  A.  D. 
1844.  The  bill  was  found  by  the  grand  juiy  for  the  Arkansas 
district,  at  the  April  term,  l846,  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkansas. 

At  th«  April  term,  1853,  present  Mr.  Justice  Daniel,  and  the 
honorable  Daniel  Eingo,  district  jud^,  a  motion  was  made  to 
quash  the  indictment  for  want  of  jurisdiction,  on  which  motion 
the  judges  dividing  in  opinion,  iiie  prisoner  was  admitted  to 
bail  in  an  amount  which  he  has  been  wholly  xmable  to  give ; 
and  upon  a  certificate  of  division  of  opinion  the  case  has  come 
into  this  court 

By  the  act  of  March  Sd,  1817,  (3  Stat  at  Large,  383,)  jurisdic- 
tion and  power  of  trial,  in  cases  where  offences  were  committed 
in  any  town,  district,  or  territory  belonging  to  any  nation  or  tribe 
of  Indians,  were  given  to  the  courts  of  the  United  States  ^in 
each  territory  and  district  of  the  United  States  in  which  any 
offender  agamst  this  act  shall  be  first  apprehended  or  brougl^ 
for  trial" 

The  Constitution,  art  III,  sect  2,  Na  3,  had  provided  that 
^  the  trial  of  all  crimes,  except;  in  cases  of  impeachment,  shall  be 
by  jury;  and  such  trial  shall  be  held  in  the  State  where  the  said 
crime  shall  have  been  conunitted;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed." 

The  States  and  people  not  thinking  this  a  sufficient  guaranty 
for  a  fair  and  impsurtial  trial,  art  VL  of  the  amendments  to  the 
Constitution  provides  that  ^  in  all  criminal  nroeecutions,  the  ao« 
cused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jur^  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law." 

The  Intercourse  Act  of  30th  June,  1834,  (4  Stat  at  Lai^ 
733,)  by  the  24th  section,  after  making  divers  provisions,  demi* 
ing  the  limits  of  the  '^  Indian  country,"  and  imposing  penalties 
for  sundry  offences,  provides  ^^that,  for  tiie  sole  purpose  of 
carrying  this  act  into  effect,"  certain  Indian  counts^,  bounded 
east  by  Arkansas  and  Missouri,  west  by  Mexico,  n(Mrth  by  the 
Osage  country,  and  south  by  Red  Biver,  <^  shall  be,  and  hereby 
is  annexed  to  the  territory  of  Arkansas ; "  and  by  section  25  it 
was  provided  <<  that  so  much  of  the  laws  of  the  United  States 
as  provides  for  the  punishment  of  crimes  conunitted  within  any 
place  within  the  sole  and  exclosive  jurisdiction  of  the  United 
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States  shall  be  in  force  in  the  Indian  country;  provided  the 
same  shall  not  extend  to  crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian,''  Power  to 
apiNT^hend  offenders  in  the  Indian  country,  and  take  them  into 
^  the  judicial  district  having  jurisdiction,"  was  given  by  sec  26. 

Under  this  act  the  Superior  Court  of  the  Arkansas  Territory 
took  and  exercised  jurisdiction  as  to  offences  committed  in  the 
Indian  territory  so  annexed  to  Arkansas. 

But,  by  act  of  June  15th,  1836,  (5  Stat  at  Large,  50,  51,) 
Arkansas  was  admitted  as  a  State ;  and  sec.  4  provided  ^  that 
the  said  State  shall  be  one  judicial  district,  and  be  called  the 
Arkansas  District,  and  a  District  Court  shall  be  held  therein,  to 
consist  of  one  jud^,  who  shall  reside  in  the  said  district,  and 
be  called  a  district  judge."  It  was  provided  that  he  should  hold 
semiannual  sessions  at  Little  Bock,  and  that  he  should  ^'  in  aQ 
things  have  and  exercise  the  same  jurisdiction  and  powders 
which  were  by  law  given  to  the  judge  of  the  Kentucky  district, 
under  an  act  entitled  An  act  to  establish  the  judidal  courts  of 
the  United  States." 

That  was  the  act  of  September  24th,  1789,  (1  Stat,  at  I^iarge, 
73.)  That  act  gave  to  the  District  Court  of  Kentucky  the  juris- 
diction of  a  circuit  court,  except  on  appeals  and  writs  of  error, 
in  addition  to  the  ordinary  district-court  jurisdiction.  Sec  10, 
and  sec.  29,  provided  that  in  cases  punishable  with  death,  the 
trial  should  be  had  in  the  county  where  the  offence  was  com- 
mitted ;  or,  where  that  could  not  be  done  without  great  incon- 
venience, twelve  petit  jurors  at  least  should  be  sununoned  firom 
thence. 

There  was,  in  the  act  of  1836,  no  express  repeal  of  so  much 
of  the  act  of  1834  as  applied  to  Arkansas ;  but  the  legislature, 
b^  expressly  limiting  and  defining  the  bounds  of  the  Arkansas 
district,  and  making  it  to  be  composed  of  the  State,  cut  away 
the  Indian  country,  and  severed  its  connection  with  Arkansas. 
It  was  therefore  held  by  the  District  Court  of  Arkansas  that  it 
formed  no  pait  of  the  (iistrict,  and  that  the  court  had  no  juris- 
diction to  try  and  determine  cases  upon  indictments  found  in 
the  Superior  Territorial  Court,  for  offences  committed  in  the  In- 
dian country  prior  to  the  15th  June,  1836 ;  and  all  prisoners  so 
indicted  were  discharged. 

To  remedy  this,  by  act  of  March  1, 1837,  (5  Stat,  at  liarge, 
147,)  it  was  provided,  that  the  District  Court  of  Arkansas  shoi^d 
have  ^*  the  same  jurisdiction  and  power  in  all  respects  whatever 
that  was  given  to  the  several  district  courts,"  by  the  intercourse 
act  of  March  30, 1802,  "  or  by  any  subsequent  acts  of  Congress^ 
concerning  crimes,  offences,  or  misdemeanors,  which  may  be  com- 
mitted against  the  laws  of  the  United  States  in  any  town,  set* 
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tlement,  or  territory,  belonging  to  any  Indian  tribe  in  amity  with 
the  United  States,  of  which  any  other  district  court  of  the  Uni- 
ted States  may  have  jurisdiction." 

Section  15  of  this  act  of  1802,  like  the  act  of  1834,  gave  the 
jurisdiction  of  offences  committed  against  its  provisions  to  the 
territorial,  circuit,  and  other  courts  of  the  United  States,  in  each 
district  in  which  the  offenders  should  be  apprehended,  or  into 
which,  agreeably  to  the  provisions  of  the  act,  they  should  be 
brought  for  triaL  By  sec  19,  persons  apprehended  in  the  Indian 
country  were  to  be  taken  into  one  of  the  three  adjoining  States 
or  districts  for  trial  If  apprehended  in  any  district,  they  were, 
by  sec.  17,  to  be  tried  there. 

By  act  of  March  3, 1837,  (5  Stat,  at  Large,  176,)  the  districts 
of  Alabama,  Mississippi,  and  Arkansas,  and  the  Eastern  District 
of  Lfouisiana,  were  erected  into  the  ninth  circuit;  and  provision 
being  made  for  holding  a  circuit  court  at  Little  Bock,  it  was 
further,  by  the  third  section,  provided,  that  so  much  of  any  act 
or  acts  of  Congress  as  vested  in  sundry  district  courts,  including 
that  of  Arkansas,  ^'  the  power  and  jurisdiction  of  circuit  courts," 
should  be,  and  was  thereby  repealed,  and  like  jurisdiction  was 
given  to  the  Circuit  Coiurt  of  Arkansas  as  to  other  circuit 
courts,  and  to  the  District  Court  of  Arkansas  as  to  other  dis- 
trict courts. 

Under  these  acts  it  was  held  by  the  Circuit  Court  for  the 
District  of  Arkansas,  in  1842,  I  think,  present  Mr.  Justice  Da- 
niel and  the  honorable  Benjamin  Johnson,  district  judge — that 
the  court  had  no  jurisdiction  a^to  offences  committed  in  the 
Indian  country. 

By  act  of  Aurast  23, 1842,  (5  Stat,  at  Large,  517,)  concurrent 
jurisdiction  wim  the  Circuit  Court  was  given  to  the  district 
courts  in  prosecutions  for  offences  not  capital 

And  by  act  of  June  17, 1844,  (a  few  days  before  the  day  on 
which  the  offence  in  this  case  is  charged  in  the  indictment  to 
have  been  committed,)  5  Stat  at  Large,  680,  the  courts  of  the 
United  States  in  and  for  the  district  of  Arkansas  were  vested 
with  the  same  power  and  jurisdiction,  to  hear,  try,  determine, 
and  punish,  all  crimes  committed  within  the  Indian  country 
designated  in  the  24th  section  of  the  intercourse  act  of  June 
30, 1834,  and  therein  and  thereby  annexed  to  the  territory  pf  Ar- 
kansas, as  were  vested  in  tiie  courts  of  the  United  States  for 
that  territory  before  it  became  a  State ;  and  the  act  went  on  to 
declare :  "  That  for  the  sole  purpose  of  carrying  this  act  into 
effect,  all  that  Indian  territory  heretofore  annexed  by  the  said 
24th  section  of  the  act  aforesaid  to  the  territory  of  Arkansas, 
be,  and  the  same  hereby  is  annexed  to  the  State  of  Arkansas." 

Under  this  act,  the  Circuit  Court  assumed  jurisdiction  of 
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offences  committed  in  the  Indian  country ;  and,  among  other 
indictments,  this  was  foond 

But  on  the  3d  of  March,  1851,  a  new  act  passed,  (9  Stat,  at 
Large,  594,)  by  which  it  was  enacted —  Sec  1.  That  from  and 
after  the  passage  of  this  act,  the  counties  of  Benton,  Washing- 
ton, Crawford,  Scott,  Polk,  Franklin,  Johnson,  Madison,  and 
Carroll,  and  all  that  part  of  the  Indian  country  lying  within  the 
present  judicial  district  of  Arkansas,  shall  constitute  a  new  judi- 
cial district,  to  be  styled  '  The  Western  District  of  Arkansas;' 
and  the  residue  of  said  State  shall  be  and  remain  a  judicial 
district,  to  be  styled  *  The  Eastern  District  of  Arkansas.' " 

By  sec  2  of  this  singularly  worded  act, "  the  judge  of  the  Dis- 
trict Court  of  Arkansas  ^  is  directed  to  hold  two  terms  **  of  said 
court''  in  each  year,  at  Van  Buren,  in  Crawford  county,  and 
special  and  adjourned  sessions  when  needed. 

By  sec  3  it  is  provided,  that  *'the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas,  hereby  established,*^ 
shall  have,  besides  district-court  jurisdiction,  ^within  the  limits 
of  its  respective  district,''  circuit-court  jurisdiction,  except  in 
cases  of  appeals  ,and  writs  of  error,  and  proceed  like  a  circoit 
court,  with  right  of  appeal  to  the  Supreme  Court 

By  sec  4  a  marshal  and  district-attorney  '^  for  said  Western 
District  of  Arkansas,"  were  provided  for,  and  the  district  judge 
was  empowered  to  appoint  a  clerk  ^  of  said  court  hereby  esta- 
blished.* 

Since  the  passage  of  this  act,  and  the  establishment  of  the 
District  Court  for  the  Westenf  District  of  Arkansas,  that  court 
has  taken  jurisdiction  of  indictments  found  there  for  capi^ 
offences  committed  in  the  Indian  country  prior  to  the  passage 
of  the  act,  and  has  tried,  convicted,  and  sentenced  the  parties, 
and  had  them  executed. 

And  at  the  same  time  a  Circuit  Court  for  the  Eastern  District 
of  Arkansas  has  been  opened  and  held,  succeeding  to  the  busi- 
ness of  the  Circuit  Court  for  the  District  of  Arkansas,  and  the 
cases  pending  there  when  the  act  passed  had  been  proceeded  in 
as  still  in  the  same  court  Persons  have  been  tried  for  offences 
committed  in  the  Indian  country,  and  upon  indictments  found 
in  the  Circuit  Court  for  the  District  of  Arkansas,  prior  to  the 
passage  of  the  act  of  1851 ;  and  one,  convicted  of  manslaughter, 
IS  still  imprisoned  under  the  sentence.  But  in  the  caae  of  Daw- 
son, the  question  of  jurisdiction  was  formally  raised,  and  comes 
up  here  for  consideration. 

At  common  law,  in  criminal  cases,  the  venue  was  local,  and 
matter  of  substance  affecting  the  jurisdiction  and  power  of  the 
grand  jury,  who  were  to  find  the  indictment  or  make  the  pre- 
sentment, as  well  as  of  the  court  who  were  to  try  the  cause 
and  carry  into  effect  the  law.    1  Chitty,  Cr.  Law,  177, 190. 
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(After  examining  the  English  authorities  upon  this  point,  the 
counsel  proceeded  to  the  American.) 

One  of  the  grounds  of  complaint,  set  forth  in  the  Declaration 
of  Independence  against  the  English  king,  was  <^  for  transporfc- 
ing  us  beyond  seas  to  be  tried  for  pretended  offences." 

After  the  Constitution  was  framed,  it  did  not  seem  to  the 
States  and  people  that  the  rights  of  the  citizen  were  sufficientiy 
guarded  by  the  provision  which  gave  Congress,  where  an  offence 
was  not  committed  within  any  State,  the  power  to  direct,  as 
well  after  as  before  the  offence  was  committed,  at  what  place 
the  trial  should  be  had*  The  objections  to  this  were  obvious. 
In  every  case  where  an  offence  was  committed  beyond  the  limits 
of  a  State,  as  on  the  high  seas  or  in  a  territory.  Congress  mi£;ht 
virtually  decide  the  case  against  the  accused  by  directing  that 
he  should  be  tried  in  a  remote  or  unfiiendly  district.  If  the 
offence  were  a  political  one,  especially,  this  was  a  power  dan- 
gerous and  odious  in  the  extreme.  The  sixth  article  of  the 
amendments  wisely  took  away  this  whole  power,  and  provided 
that  the  trial  of  all  criminal  prosecutions  should  be  by  an  im- 

Eartial  jury  of  the  State  and  district  wherein  the  crime  should 
ave  been  committed,  and  required  that  such  district  should 
have  been  previously  ascertained  by  law.  It  is  obvious  that  the 
phrase  means,  previously  to  the  commission  of  the  offence,  be* 
c&use,  if  Congress  could  create  or  ascertain  the  district  after  its 
commission,  that  was  continuing  their  power  to  direct  the  trial 
to  be  had  at  whatever  place  they  might  think  most  apt  and  fit 
for  the  particular  case. 

It  will  occur  to  every  one,  that  it  would  be  intolerable  if  a 
power  existed  by  which,  if  a  man  committed  an  offence  in 
Oregon  or  Florida,  Congress  might,  in  order  to  strike  him  down 
with  perfect  certainty,  attach  the  particular  place  where  he  com- 
mitted the  offence  to  the  District  of  Maine,  so  as  to  carry  him 
to  Portiand  for  trial ;  retaining,  of  course,  the  power  to  sever 
again  from  the  district  the  country  so  attached,  so  soon  as  the 
political  or  other  offender  should  be  immolated,  and  the  ends  of 
public  or  party  vengeance  attained. 

And  it  will  also  occur,  that  it  would  be  equally  dangerous  to 
concede  to  Congress  a  power,  when  an  offence  has  been  com- 
mitted, to  sever  the  particular  place  at  which  it  was  committed 
from  the  district  of  which  it  then  formed  a  part,  and  so,  disen- 
abling the  court  to  send  beyond  its  district  for  jurors,  utterly 
deprive  the  accused  of  the  right  to  a  jury  of  the  vicinage. 

It  was  not  intended  by  the  amendment  to  leave  the  rights  of 
the  accused  to  be  settled  by  the  caprice  or  hostility  of  Congress, 
and  by  laws  enacted  on  the  spur  of  the  moment,  to  suit  the 

40* 
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{Nurticular  occasion,  leach  the  particular  case,  and  strike  the 
particular  individual. 

The  amendment  is,  thereforei  peremptory.  No  man  can  be 
tried,  under  any  circumstances,  ekewhere  than  in  the  State  or 
district  where  ne  committed  the  offence.  Nor  can  new  district 
be  created,  ad  Kbiiumj  after  the  ofience  is  committed,  to  caarj 
the  trial  to  whatever  remote  point  Congress  may  please,  for 
reasons  of  prejudice,  ill  will,  or  favoritism,  in  order  to  acquit  or 
convict,  as  inward  feeling  or  outward  pressure  may  dictate^ 
ffiving  to  the  particular  party,  at  the  option  of  Congress,  Mend* 
if  or  unMendly  juries  and  judges,  and  allowing  or  taking  frcna 
mm  a  jury  of  his  vicinage.  Such  a  power,  in  a  free  countzy, 
would  be  mtolerable.  Congress  could  acquit  or  condemn  at  its 
pleasure.  The  district  within  which  the  crime  was  conunitted 
must  have  been  previously  ascertaine4  by  law.  Thus,  and  thus 
only,  vnll  a  possibility  of  special  legislation  for  the  particalar 
case  be  avoided,  and  this  power  of  attainder  in  disguise  takea 
awav* 

There  have  never  been  but  two  districts  in  which  it  could  be 
said  that  the  offence  in  this  case  was  committed  The  £astem 
District  of  Arkansas  is  limited  to  certain  specified  counties  of 
the  State ;  and  it  is  not  the  district  within  which  the  ofience 
was  committed.  It  was  committed  in  the  former  District  of 
Arkansas,  and  in  what  now  forms  a  part  of  the  Western  I>ia- 
trict  of  Arkansas.  If  Dawson  is  now  tried  in  the  Eastern 
District,  certainly  he  is  not  tried  in  the  district  within  which  he 
committed  the  offence. 

The  notion  upon  which  the  claim  to  jurisdiction  appears  to 
rest  is,  that  the  Circuit  Court  for  the  Eastern  District  is  eitiier 
the  same  court  as  the  former  Circuit  Court  for  Arkansas,  or  its 
successor.  But  so  is  the  District  Court  for  the  Western  Dia* 
trict  its  successor;  for  the  judge  of  the  District  Court  of 
Arkansas  is  to  hold  two  terms  of  said  court  at  Van  Buien. 

This  idea  does  not  even  sound  the  question,  to  see  how  deep 
it  is.  To  create  a  circuit  or  district  court,  and  confer  upon  it 
all  power  to  punish  crimes  within  the  power  of  Congress  to 
bestow,  would  be  wholly  unavailing,  until  the  territory  was  de- 
fined within  whose  limits  its  jurisdiction  should  operate.  No 
jurisdiction  whatever  could  be  exercised  until  a  district  was 
established  and  defined.  The  continued  existence  of  the  court 
avails  nothing,  if  its  jurisdiction  is  compressed  into  narrowex 
territorial  limits.  Its  power  shrinks  witiim  these  limits  at  once. 
If  the  particular  place  in  which  the  offence  was  conunitted  is, 
after  the  commission  of  the  offence,  severed  firom  the  district,  or 
left  outside  of  the  jurisdiction  by  the  process  of  compression, 
and  the  ofience  is  still  tried  in  the  court  whose  jurisdiction  is  so 
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naiTOwed,  the  offence;  we  may  admit,  would  be  tried  in  the 
iame  court  as  if  it  had  been  tried  there  before  the  excision  of 
territory ;  but  the  fact  still  remains,  that  it  will  not  be  tried  in 
the  district,  previously  ascertained  by  law,  in  which  the  offence 
was  committed. 

It  is  said  that  it  is  the  district  in  which  the  offence  was  com-* 
mitted.  That  is  not  so,  because  it  is  a  new  and  different 
district  altogether;  the  district  in  which  the  offence  was  com- 
mitted no  longer  exists,  but  two  new  districts  exist  in  lieu  of  it. 
It  might  as  well  be  said  that,  if  you  sever  a  man  in  the  middle, 
he  still  exists.  Suppose,  however,  that  the  act  had  merely  taken 
off  from  the  Arkansas  District  the  Indian  country,  and  left  the 
former  district  to  stand  with  its  old  name,  still  the  Arkansas 
District,  as  it  was  before — totus  teres  atque  rotundas — still,  al- 
though the  Arkansas  District,  it  would  not  be  the  district  in 
which  the  offence  was  committed.  K  you  cut  off  a  man's  hand, 
the  man  remains,  identical  and  one,  as  before;  because  the 
man,  the  individual,  the  me,  is  something  different  and  distinct 
from  each  of  his  members.  You  may  even  imagine  that  a  par* 
ticular  faculty  or  part  of  the  soul  could  be  cut  away,  and  yet  the 
residue  would  continue  the  identical  individual  which  existed 
before. 

But  if  you  cut  a  tract  of  land  or  country  in  two,  you  may  call 
one  half  by  the  name  previously  borne  by  the  whole,  and  for 
some  purposes  it  may  be  the  same  tract  or  country;  but  for 
others  it  is  not  so.  Take  from  Arkansas  a  county,  or  half  a 
dozen  counties,  and  in  many  senses  the  residue  would  be  the 
same  Arkansas  that  existed  before.  Suits  in  her  favor  would 
not  abate,  nor  her  contracts  be  annulled,  because  the  sovereignty 
or  municipal  corporation  which  constitutes  the  State  does  not 
lose  its  individuality  by  parting  with  a  portion  of  its  territory* 

But  the  word  district  does  not  mean  a  corporation,  or  a  beinfi^, 
but  a  mere  tract  and  extent  of  country ;  and,  when  it  is  divided, 
one  half  of  it  is  no  more  the  same  district  that  existed  before 
than  the  other  is.  A  half  is  not  the  whole ;  nor  can  two  halves 
continue  to  be  each  the  previous  whole. 

This  may  be  made  more  plain,  and  the  fallacy  of  the  notion 
more  striking,  by  reflecting  that  it  operates  both  ways ;  and,  if 
the  district  remains  the  same  when  part  of  its  territory  is  cut 
away,  so  it  would  if  a  vast  extent  of  new  territory  was  added. 
Suppose  Congress  had  chosen  to  annex  the  Indian  countiy  to 
the  District  of  Columbia,  the  argument  would  be  thus :  The 
crime  was  committed  at  the  Creek  agency ;  that  is  now  made 
part  of  the  District  of  Columbia  by  annexation.  The  District 
of  Columbia  is  a  corporation,  one  and  identical,  the  same  now 
as  before ;  consequently,  it  is  the  District  of  Columbia  in  which 
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the  offence  was  committed.  On  the  other  hand,  it  conld  be 
said  the  offence  was  committed  in  the  District  of  Arkansas ;  H^ 
place  where  it  was  committed  no  longer  forms  part  of  that  dis- 
trict; bat  the  fact  still  remains,  that  the  crime  was  committed 
in  the  District  of  Arkansas. 

All  the  reason  of  the  thing  wonld  be  in  favor  of  the  District 
of  Colmnbia;  because  the  locus  of  the  offence  now  forming 
part  of  that  district,  the  accused  might  have  a  jury  of  ths 
vicinage ;  while,  if  tried  in  the  maimed  District  of  Arkansas, 
he  comd  not 

The  trath  is,  that  the  continued  existence  and  identity  of  the 
metaphysical  ens,  called  district,  territory,  state,  or  of  that  othef 
called  the  court,  has  nothing  to  do  with  the  question.  If  it  has, 
the  right  guaranteed  amounts  to  nothing.  The  trial  is  to  be  in 
the  district  where  the  offence  was  committed,  in  order  that  the 
party  may  have,  if  not  the  reality,  at  least  the  possibility  or 
fiction  of  a  right  to  a  jury  of  the  vicinage.  A  constitutional 
provision,  without  a  reason  for  it,  would  be  a  monster.  The 
right  is  one  that  continues  to  the  ^al ;  it  is,  indeed,  a  right  of 
the  trial.  The  right  is,  that  the  identical  place,  and  fixed  solid 
ground,  or  unstable  water,  where  the  offence  was  committed^ 
shedl  then  be  within  the  district  in  which  the  party  is  to  be  tried. 
If  there  is  any  district  in  which  this  person  could  now  be  tried, 
it  is  the  Western  District  of  Arkansas.  The  only  wa^  to  avoid 
the  difficulty  would  have  been,  as  the  cases  we  have  cited  sfaM^, 
for  Congress  to  have  declared  the  old  district  to  continue,  with 
its  original  territorial  extent,  for  all  the  purposes  of  this  and 
similar  cases. 

The  courts  of  the  United  States  have  no  jurisdiction,  as  to 
crimes,  except  such  as  is  expressly  conferred  by  statute.  Li 
such  cases,  they  have  no  implied  powers,  nor  any  derived  finom 
the  common  law.  Hudson  v*  Goodwin,  7  Cranch,  82;  United 
States  V.  Worrall,  2  Dallas,  384;  United  States  v.  Coolidge,  1 
Wheat  416;  1  Kent,  337-8-9;  United  States  t;.  Bevans,  3 
Wheat  336. 

And  it  is  equally  indispensable  that  the  law  should  put  the 
place  where  the  crime  occurs  within  the  jurisdiction  of  the  court 
which  is  to  try  the  case.  United  States  v.  McGill,  4  DaU.  426 ; 
United  States  v.  Bevans,  3  Wheat  336 ;  Ex  parte  Bollman  and 
Swartwout,  4  Cranch,  75, 131 ;  United  States  v.  Wiltberger,  5 
Wheat  76. 

It  is  a  well-settled  principle,  that  where  a  statute  creating  aa 
offence  is  repealed,  and  no  provision  is  made  for  carrying  for^ 
ward  prosecutions  commenced  under  it,  all  such  prosecutions 
are  absolutely  ended  with  the  repeal  of  the  law. 

Such  was  decided  to  be  the  effect  of  the  act  repealing  the 
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bankrapt  act  of  1803,  in  United  States  t;.  Passmore,  4  DalL 
372. 

And  the  same  decision  was  made  in  Miller's  case,  1  W.  Bla* 
451.  No  proceedings  are  pnrsuable  under  a  repealed  statate, 
which  commenced  \moTe  the  repeaL 

These  dedsions,  and  others  to  which  we  shall  refer,  do  not 
proceed  upon  any  peculiar  principle  especially  applying  to  pe* 
nalties  imposed  by  repealed  acts,  or  to  the  destruction  of  the 
criminal  character  of  acts  done  before  the  repeal,  but  upon  a 
broad  general  principle  of  universal  application. 

And  that  principle  is  simply  that  stated  by  Lord  Tenterden, 
in  Surtees  tr.  Ellison,  9  Bam.  &  Cresw.  752,  where  he  said ; 
<'  It  has  been  long  established  that,*  when  an  act  of  parliament 
is  repealed,  it  must  be  considered,  except  as  to  transactions 
passed  and  closed,  as  if  it  had  never  existed.  That  is  the  gene* 
ral  rule ;  and  we  must  not  destroy  that  by  indulging  in  conjee* 
tures  as  to  the  intention  of  the  legislature.  We  are  therefore 
to  look  at  the  statute,  6  Geo.  4,  ch.  16,  as  if  it  were  the  first  that 
had  ever  been  passed  on  the  subject  of  bankruptcy."  His  lord- 
ship felt  the  pressure  of  the  consequences  of  the  decision,  but 
the  law  was  tod  well  settled  to  be  disregarded ;  and  he  added : 
«*  It  is  certainly  very  unfortunate,  that  a  statute  of  so  much  im* 
portance  should  have  been  framed  with  so  little  attention  to  the 
consequences  of  some  of  its  provisions.  It  is  said  that  the  last 
witt  of  a  party  is  to  be  favorably  construed,  because  the  testator 
is  inops  consUii.  That  we  cannot  say  of  the  legislature ;  but 
we  may  say  that  it  is  ^  magnas  inter  opes  inops!  "  See  abo 
Dwarris  on  Statutes,  673,  676. 

The  counsel  then  proceeded  to  examine  other  analogous  prin* 
dples,  which  there  is  not  room  to  insert 

Mr.  Gushing^  (Attomey*Greneral,)  insisted  that  the  act  of  3d 
March,  1851,  nas  not  taken  away  the  jurisdiction  of  the  Circuit 
Court  to  hear  and  determine  the  said  indictment  then  found 
and  pending. 

The  said  act  of  3d  March,  1851,  did  not  create  a  new  Circuit 
Court  It  created  a  new  District  Court,  having  the  ordinary 
powers  of  the  District  Court  of  the  United  States  within  the 
territory  assigned  to  it,  with  an  anomalous  increase  of  jurisdic- 
tion ;  but  it  left  the  then  existing  Circuit  Court  unrepealed,  in 
being  and  activity. 

The  general  powers  of  the  then  existing  Circuit  Court,  re- 
mained unimpaired  as  to  cases  begun  and  pending ;  its  future 
jurisdiction  was  limited  to  cases  originatiAg  within  a  smaller 
territorial  district  The  territory  within  which  the  Circuit 
Court  then  existing  should  exercise  its  powers  over  new  suits 
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and  prosecutions  thereafter  to  be  institated,  was  lessened ;  but 
the  powers  which  belonged  to  it  as  a  circuit  court,  and  as  com* 
mon  to  all  the  other  Circuit  Courts  of  the  United  States,  wexe 
not  diminished* 

The  general  rule  is,  that  where  the  jurisdiction  of  a  oourt  over 
the  subject-matter  has  once  vested,  it  is  not  divested  by  a  sub- 
sequent change  of  circumstance.  United  States  t;.  Myers,  2 
Brock.  516;  Morgan  v.  Morgan,  2  Wheat  290;  MoUan  v.  Top- 
ranee,  9  Wheat  537 ;  Clarke  v.  Matthewson,  12  Peters,  165. 

Thus,  where  the  complainants,  being  citizens  of  a  State  other 
than  Kentucky,  sued  citizens  of  the  State  of  Kentucky  in  the 
Circuit  Court  of  the  United  States  for  the  Kentucky  District 
and  pending  the  suit  one  *of  the  complainants  voluntarily  r^ 
moved  to,  and  became  a  citizen  of,  the  State  of  Kentucky,  the 
Supreme  Court  of  the  United  States  decided  unanimously  ^  that 
the  jurisdiction  of  the  court  having  once  vested,  was  not  cuvested 
by  the  change  of  residence  of  ei^er  of  the  parties."  Morgan's 
heirs  v.  Morgan,  2  Wheat  293,  297. 

There  are  no  words  in  the  act  of  1851  to  give  it  a  retrospect 
ive  effect,  to  make  it  retroact  upon  pending  suits  and  prosecu* 
tions,  rightfully  commenced  in  the  preexisting  and  continning 
Circuit  Court  To  ^e,  by  implication,  a  retrospective  eflGsct 
to  the  newly-created  District  Court,  whereby  to  divest  a  preex* 
isting  and  continuing  superior  Circuit  Court  of  its  cognizance 
over  suits,  actions,  and  prosecutions  rightfully  begnn  therein, 
and  undetermined,  would  violate  the  rules  of  just  construction 
and  right  reasoning. 

Heretofore  when  a  circuit  court  has  been  established  witbin 
a  district  wherein  only  a  district  court  had  been  established 
with  the  powers  of  a  district  court  and  of  a  circuit  court,  in 
order  to  divest  the  District  Court,  of  its  cognizance  of  cases  pend* 
ing,  which  belonged  to  the  proper  cognizance  and  jurisdiction 
of  0,  circuit  couri;,  and  transfer  them  into  the  newly-created 
Circuit  Court,  or  when  new  courts  have  been  established, 
whether  circuit  courts  or  district  courts,  and  it  was  intended  by 
the  Congress  of  the  United  States  to  transfer  cases  pending  in 
the  old  or  preexisting  courts  into  the  newly-created  courts,  t£ere 
tOf  be  heard,  tried,  and  determined,  it  has  been  deemed  necessary 
and  proper  to  employ  express  and  positive  enactments  to  eflfect 
such  purposes,  and  they  have  been  used  invariably  to  that  end. 

Thus  in  the  act  of  Congress  of  13th  February,  1801,  (2  StoL 
at  Large,  89,)  two  sections  viz.  sec.  20  and  24,  were  introduced 
as  specially  applicable.  This  act  was  repealed  by  8th  Marchy 
1802,  (2  Stat  at  Large,  132,)  and  the  preceding  judicial  system 
reinstated,  and  sections  4  and  5  introduced  to  provide  for  the 
case. 
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The  act  of  24th  Febraary,  1807,  (2  Stat  at  Large,  420,)  esta- 
blished Circuit  Courts  and  abridged  the  jurisdiction  of  the  Dis- 
trict Courts  in  the  District  of  Kentucky,  Tennessee,  and  Ohio, 
and  sec.  3  provided  for  the  transfer  of  cases. 

The  act  of  April  20th,  1818,  (3  Stat,  at  Large,  462,)  divided 
Pennsylvania  into  two  districts,  and  sections  4  and  6,  provided 
for  the  transfer  of  cases. 

The  act  of  March  10th,  1824,  (4  Stat,  at  Large,  9,)  divided 
Alabama  into  two  districts,  and  sec.  5  made  the  necessary  pro- 
visions. 

The  act  of  3d  March,  1837,  (5  Stat,  at  Large,  176,)  erected 
twelve  new  Circuit  Courts.  The  third  and  fourth  sections  pro- 
vided for  this  case. 

In  these  six  statutes,  last  quoted,  we  have  examples  of  two 
classes,  relative  to  the  divisions  of  districts  and  the  establish- 
ment of  courts  therein:  one  class  containing  enactments  for 
transferring  cases,  begun  and  pending  in  one  District  Court,  to 
another  District  Court,  estabhshed  in  a  part  of  the  territory 
formerly  composing  one  district ;  the  second  class  containing 
express  provisions  to  take  away  the  jurisdiction  of  district 
courts,  acting  as  circuit  courts,  over  cases,  civil  and  criminal, 
begun  and  penduig  in  such  inferior  district  courts,  and  to 
trsmsfer  the  cognizance  thereof  to  the  superior  circuit  courts 
newly  established  in  the  same  districts. 

If  positive  enactments  were  necessary  and  proper  to  divest  the 
jurisdiction  of  inferior  district  courts  over  causes,  actions,  and 
pleas  rightfully  begun  and  pending  therein,  and  to  transfer  the' 
cognizance  thereof  to  superior  circuit  courts  newly  established 
in  the  same  districts,  d  fortiori^  express  and  positive  enactment 
would  be  necessary  to  divest  the  jurisdiction  of  a  superior  court 
over  cases  rightfully  begun  and  pending  therein,  and  to  transfer 
the  cognizance  thereof,  from  such  existing  continuing  superior 
court,  to  an  inferior  district  court  newly  established  within  the 
same  territory  which  composed  the  district  when  the  proceed- 
ing was  instituted  in  the  Circuit  Court. 

^  We  have  examples  of  legislation  by  Congress  by  which  new 
judicial  districts  have  been  formed  out  of  the  old,  with  total 
silence  as  to  the  cognizance  of  actions  or  prosecutions  pending 
in  the  old,  viz. 

The  act  of  April  9th,  1814,  (3  Stat  at  Large,  120,)  and  the 
act  of  February  21st,  1823,  (3  Stat  at  Large,  726.)  In  these 
acts,  cases  were  left  to  be  heard,  tried,  and  determined  under 
the  general  rule  that  when  once  the  jurisdiction  of  a  court  has 
rightfully  attached  by  action,  writ,  or  prosecution,  instituted,  it 
is  not  divested  by  change  of  circumstances,  by  mere  implication, 
or  otherwise  than  by  express  enactment 
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The  two  acts  of  May  26th,  1834,  (4  Stat  at  Large,  50,)  and 
May  26th,  1824,  (4  Stat^at  liurge,  48,)  took  away  certain  coon* 
ties  and  attached  them  to  another  distzict,  and  no  special  pro* 
vision  was  thought  necessary  respecting  cases  then  pending. 

Furthermore,  we  have  examples  of  the  legislation  of  the  Con- 
gress  of  the  United  States  in  dividing  one  judicial  district,  in 
the  States  of  North  Carolina,  into  three  judicial  districts ;  there* 
after,  in  consolidating  the  IJiree  into  one,  and  afterwards  in 
dividing  that  one  into  three  judicial  districts,  viz. 

The  act  of  9th  June,  1794,  (1  Stat  at  Large,  396) ;  the  act  of 
8d  March,  i'797,  (1  Stat  at  Large,  518) ;  the  act  of  29th  April, 
1802,  (2  Stat  at  Large,  156.)  In  these  acts  there  are  provisions 
that  there  shall  be  no  failure  of  justice  by  abatement  or  diseon* 
tinuance  of  the  process  or  lapse  of  jurisdiction. 

The  act  of  3d  April,  1794,  (1  Stat  at  Large,  352,)  transfm 
jurisdiction  ficom  one  court  to  another  and  provides  mr  the  trial 
of  cases. 

The  various  acts  of  Congress  for  dividing  judicial  districtsi 
and  for  taking  off  territories  or  counties  from  one  judicial  dis* 
trict  and  addmg  them  to  another,  and  for  consolidation  of  judi- 
cial districts  into  one,  and  again  for  dividing  that  one  into 
several,  and  for  creating  new  ooujrts  b^  abolishing  some  preex- 
isting, and  substituting  others  in  their  stead,  when  compared 
each  with  the  others,  evince,  beyond  doubt,  that  the  legislature, 
in  firaming  those  statutes,  understood  and  acted  upon  the  follow- 
ing principles  and  roles  of  law,  viz. 

Ist  That  to  abolish  the  jurisdiction  of  one  existing  and  con- 
tinuing court  over  any  of  the  subjects  originally  comnutted  to 
its  cognizaiice,  and  to  transfer  such  jurisdiction  to  another  court, 
it  was  necessary  and  proper  to  use  virords  aptiy  and  cleariy  ex- 
pressive of  such  intent 

2d.  That  when  the  jurisdiction  of  a  court  had  once  rightfully 
vested  over  a  cause  begun  and  pending,  it  was  not  divested  br 
change  of  circumstance,  but  continued  with  the  court,  until 
plaimy  taken  away  by  the  legislature,  or  until  the  court  itself 
was  abolished* 

By  these  rules  the  acts  of  the  legislature  are  to  be  construed. 
Otherwise  the  most  unexpected,  inconvenient,  nay,  cafaunitous 
consequences  would  result,  with  miserable  confusum  of  all  jus- 
tice. 

If  taking  <^  territory  firom  one  judicial  district  and  adding  to 
another  ipso  facto  abrogates  the  jurisdiction  of  the  courts  (dis- 
trict and  circuit)  holden  for  such  diminished  district  over  ca<es 
then  pending  and  originated  in  such  taritoiy  so  taken  firom  one 
judicial  district  and  added  to  another,  then  the  people  of  Vix«» 
ginia,  of  New  York,  and  of  Pennsylvania,  womd  have  beeai 
thrown  into  a  strange  predicament 
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The  statues  before  cited  for  dividing  the  judicial  districts  in 
Virginia,  New  York,  and  Pennsylvania,  respectively,  and  after- 
wards for  diminishing  the  one  and  enlarging  the  other  in  each 
State,  made  no  sjpecial  provision  for,  but  were  silent  as  to,  cases 
tiien  pending.  The  courts  wherein  they  were  pending,  suppos- 
ing their  jurisdiction  to  have  continued,  went  on  to  hear  and 
determine  them.  But  if  the  doctrine  now  contended  for  b^  the 
counsel  for  Dawson  is  to  prevail,  the  said  courts  had  no  jurisdic- 
tion ;  their  decisions  are  absolutely  void,  confer  no  right,  bar  no 
right,  and  all  concerned  in  executmg  them  were  trespassers;  for 
such  are  the  consequences  of  dedsions  and  sentences  of  courts 
not  having  jurisdiction.  Elliot  v.  Piersol,  1  Peters,  340 ;  Wise 
t;.  Withers,  3  Cranch,  337 ;  Bose  v.  Himely,  4  Cranch,  269. 

A  question  arose  upon  ihe  before-mentioned  act  of  1834,  May 
26,  taking  away  certaia  counties  firom  the  Eastern  district  of 
Pennsylvania  and  adding  them  to  the  western  district,  in  an 
action  of  ejectment  pending  in  the  Circuit  Court  for  the  district 
of  Pennsylvania,  for  land  lying  in  Union  county,  one  of  the 
counties  so  taken  firom  the  eastern  and  added  to  the  western  dis- 
trict The  question  was  made  at  the  first  sitting  of  the  Circuit 
Court  for  the  district  of  Pennsylvania  after  the  passage  of  the 
act  of  1824,  whether  the  said  ejectment  so  instituted  and  pend- 
ing at  the  passage  of  that  act  should  be  retained  in  the  Circuit 
Court,  or  be  sent  to  the  western  district  court,  acting  as  a  Cir^ 
cuit  Court  Upon  argument,  Mr.  Associate  Justice  Washing- 
ton and  Judge  Peters  decided  that  the  case  should  be  retainea ; 
that  the  said  act  had  not  transferred  it  to  the  western  district 
Lessee  of  Bhodes  and  Snyder  v*  SeUn,  4  Wash.  C.  C.  Bep.  725. 

To  combat  this  decision,  the  counsel  for  the  accused  dtes  the 
cases  of  Picquet  v.  Swan,  5  Mason,  35,  and  Toland  v.  Sprague, 
12  Peters,  300.  The  case  of  Piquet  v*  Swan  is  dted  to  prove 
^<that  title  to  real  estate,  by  the  general  principles  of  law,  can 
be  litigated  only  in  the  Btate  where  the  land  lies,  and  where  the 
process  may  go  to  find  and  reach  the  land  and  enforce  the  title 
of  the  parfy."  This  extract,  quoted  by  the  ceunsel  for  the  ac- 
cused, is  connected  with  the  next  preceding  and  the  next  suc- 
ceeding sentence,  to  actions,  in  their  native,  ^  purely  local ; " 
and  immediately  afterwards  Judse  Story  explains  himself  fur- 
ther, by  saying  '^  collateral  suits  K>r  other  purposes,  binding  the 
conscience,  or  controlling  the  acts  of  the  party  personally,  may 
be  brought  and  decided  elsewhere."  5  Mason,  42.  The  case 
did  not  involve  the  question  of  a  rightful  jurisdiction  vested,  and 
sought  to  be  divested  by  matter  subsequent  It  was  a  case 
brought  in  the  federal  court,  and  district  of  Massachusetts,  by 
an  ahen,  against  a  citizen  of  the  United  States,  then  out  of  the 
United  States,  but  late  of  the  city  of  Boston,  by  color  of  the 
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State  law  and  a  process  called  the  trustee  process,  or  foreign 
attachment,  and  retnmed  by  the  marshal  that  he  had  attached 
the  real  estate  of  the  defendant  in  the  district  of  Massachusetts, 
summoned  the  supposed  trustees  and  agent  of  the  defendant, 
Swan,  but  that  ^  the  said  Swan  has  not  been  an  inhabitant  or 
resident  of  this  district  (Massachusetts)  far  three  years  last 
pasf  Such  a  suit,  Judge  Story  decided,  could  not  be  so  com- 
menced in  the  federal  court  contrary  to  the  federal  law,  although 
allowed  by  the  law  of  the  State  of  Massachusetts. 

In  Penn  v.  Lord  Baltimore,  in  the  High  Court  of  Chancery 
of  England,  respecting  the  title  to  land  in  Maryland,  Liord 
Hardwick  decided  that  it  was  no  objection  to  the  decree  for 
settling  the  right  between  the  parties,  that  the  land  was  in 
Maryland,  and  not  itself  to  be  reached  by  the  process  of  that 
court    Penn  v.  Lord  Baltimore,  1  Ves.  sen.  454,  455. 

By  the  6th  section  of  the  act  of  3d  March,  1797,  (1  Statutes  at 
Large,  by  L.  &  B.,  p.  515,  chap.  20,)  writs  of  execution,  upon 
any  judgment  obtained  for  the  use  of  the  United  States  in  one 
State,  may  run  and  be  executed  in  any  other  State,  or  in  any 
of  the  territories  of  the  United  States.  Subpoenas  for  witnesses 
may  run  from  one  district  to  any  other,  by  act  of  March  2, 
1793,  (1  Statutes  at  Lar^e,  by  L.  &  B.,  p.  335,  chap.  22,  sec.  6.) 
And  executions  ^^  upon  judgments  or  decrees  obtained  in  any 
of  the  district  or  cnciiit  courts  of  the  United  States,  in  any 
one  State,  which  shall  have  been,  or  may  hereafter  be,  divided 
into  two  judicial  districts,  may  run  and  be  executed  in  any  part 
of  such  State ; "  act  of  20th  May,  1826,  (4  Statutes  at  Large, 
b^  L.  &  B.,  p.  184,  chap.  123.)  So  that  the  question  of  juris* 
diction  was  not  involved  in  the  case  of  Picquet  v.  Swan ;  but 
only  the  sufficiency  of  the  process  by  foreign  attachment  against 
the  absentee,  not  served  personally  with  tiie  process,  to  entitle 
theplaintiff  to  judgment  by  default 

The  case  of  Toland  v.  Sprague,  12  Peters,  300,  cited  by  the 
counsel  of  the  accused,  was  not  a  case  of  jurisdiction  once 
rightfully  vested  and  sought  to  be  divested  by  matter  subse- 
quent ;  but  a  question  whether,  according  to  the  acts  of  Con- 
gress, a  citizen  of  Pennsvlvania  could  commence  a  suit  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  by  process  of  attachment  of  property  within  the 
State,  (as  authorized  by  a  law  of  the  State,)  belonging  to  the 
absentee,  who  was  a  citizen  of  the  State  of  MsuBsachusetts. 
The  defendant  appeared  and  pleaded  to  issue,  having  moved  to 
quash  the  process.  The  court  below  rendered  judgment  in 
chief  for  the  plaintiff  for  his  demand.  This  court  decided  that 
the  process  of  attachment  had  issued  improperly ;  but  as  the 
defendant  had  appeared  and  pleaded  to  issue,  this  court  said : 
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"  Now  if  the  case  were  one  of  a  want  of  jurisdiction  in  the 
court,  it  would  not,  according  to  the  well-established  principles, 
be  competent  for  the  parties  by  any  act  of  theirs  to  give  it. 
But  that  is  not  the  case.  The  court  had  jurisdiction  over  the 
parties,  and  the  matter  in  dispute ;  the  objection  was,  that  the 
party  defendant  not  being  an  inhabitant  of  Pennsylvania,  nor 
found  therein,  personal  process  could  reach  him ;  and  that  the 
process  of  attachment  could  only  be  issued  properly  against  a 
party  under  circumstances  which  subjected  him  to  process  in 
personam.  Now  this  was  a  personal  privilege  or  exemption 
which  it  was  competent  for  the  party  to  waive,  .  •  .  and  that 
appearing  and  pleading  will  proauce  that  waiver.''  12  Petersy 
330,  331.     And  thereupon  the  judgment  was  affirmed. 

These  cases  do  not  shake  tne  opinion  in  the  case  of  Rhodes 
V.  Selin,  4  Wash.  C.  C.  Rep.  725.  The  principle  on  which  it 
stands,  that  a  jurisdiction  once  rightfully  vested,  is  not  divested 
by  after  circumstances,  but  only  by  express  transfer  to  some 
other  tribunal,  or  by  express  repeal,  is  sustained  by  the  case  of 
Morgan's  heirs  v.  Morgan,  2  Wheat  297 ;  Tyrell  v.  Roundtee, 
7  Peters,  467,  468. 

The  conclusion  in  the  case  of  Rhodes  v.  Selin,  and  which  is 
here  maintained,  is  not  a  novelty  or  anomaly,  as  seems  to  be 
assumed  in  behalf  of  the  defendant ;  it  is  but  a  single  instance 
of  a  general  doctrine  of  statute  construction,  which  is  this : 

If  part  of  a  defined  territory,  having  functions  or  duties  poli- 
tical, judicial,  municipal,  or  other,  be  separated  from  it,  either  by 
annexion  to  another,  or  by  being  converted  into  a  new  political, 
judicial,  municipal,  or  other  entity,  then  the  remaining  part  of 
the  territory,  or  the  former  public  body,  retains  all  its  property, 
powers,  rights,  and  privileges,  and  remains  subject  to  all  its 
obligations  and  duties,  unless  some  express  provisions  to  the 
contrary  be  made  by  the  act  authorizing  the  separation. 

The  counsel  for  the  accused  relies  upon  the  Constitution  of 
the  United  States  as  amended,  for  an  argument  against  the 
jurisdiction  of  the  Circuit  Court  of  Arkansas. 

The  Constitution,  in  art.  3,  sec  2,  provides :  "  The  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  jury ;  and 
such  trial  shall  be  held  in  the  State,  where  the  said  crimes  shall 
have  been  committed;  but  when  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  have  directed." 

This  provision  authorized  the  act  of  Congress,  which  prescrib- 
ed that  the  trial  of  the  crime  charged  in  the  indictment  as  com- 
mitted in  the  Indian  country,  out  of  the  limits  of  any  State^ 
should  be  had  in  the  Circuit  Court  of  Arkansas. 

The  6th  article  of  the  amendments  to  the  Constitution,  that 
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^  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  juiy  of  the  State  and  district  wherein  the  crime 
snail  have  been  conunitted,  which  district  shall  have  been  pre* 
Tionsly  ascertained  by  law,"  does  not  conflict  with  the  law  for 
defining  the  place  and  district  for  the  trial  of  Dawson.  He  com- 
mitted  the  crime  in  no  State.  He  was  indicted  within  a  district 
defined  and  ascertained  by  law  before  the  crime  itself  was  com- 
mitted ;  therefore  within  the  letter  and  within  the  spirit  and 
meaning  of  the  Constitation,  howsoever  the  words  —  "  which 
district  shall  have  been  previoosljr  ascertained  by  law  "  —  may 
be  consimed  to  mean  before  the  crime  was  committed,  or  before 
the  triaL  The  Constitation  does  not  intend  that  crimes  com- 
mitted bv  citizens  of  the  United  States  on  board  of  our  vessels 
on  the  high  seas,  or  out  of  any  State,  or  in  the  Indian  nations 
and  tril]K&s  within  the  United  States,  shonld  go  onpmiished. 

This  amendment  of  the  Ck>nstitation  appues  only  where  the 
ofience  has  been  committed  in  a  State.  Then  the  trial  must  be 
in  that  State,  and  the  district  ^  previously  ascertained  by  law  " 
must  be  within  that  State.  But  where  the  crime  is  not  com- 
mitted in  any  State  of  this  Union,  the  trial  may  be  wherever 
within  the  jurisdiction  of  the  United  States  the  Congress  shall 
by  law  direct 

Finally,  it  is  insisted  for  the  United  States  that  tiie  jurisdio* 
tion  vested  rightfully  in  the  Circuit  Court  of  Arkansas,  by  the 
indictment  therein  found ;  and  as  that  court  ia  in  being,  unie* 
pealed,  and  continuing  in  fiill  power  and  activity  as  a  Circuit 
Court  of  the  United  States,  that  jurisdiction  and  cognizance  to 
try  the  crime  charged  in  the  indictment  continues;  that  it  is 
neither  abrogated  nor  transferred  to  any  other  tribunal  by  the 
said  subsequent  act  of  1851.  If  the  legislature  had  intended  to 
transfer  the  cognizance  of  pending  cases,  civil  or  criminal,  theT 
would  have  used  the  express  worcte  and  enactments  to  that  endy 
which  they  had  employed  in  so  many  previous  like  cases. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

The  defendant  was  indicted,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas,  for  the  alleged  murder  of 
one  Seaborn  Hill,  in  the  Indian  country  west  of  the  State  of 
Arkansas. 

The  defendant  is  a  white  man,  and  so  was  Hill,  the  deceased. 

At  a  Circuit  Court  held  at  the  city  of  Little  Bock,  on  the 
28th  of  April,  1853,  the  indictment  came  on  for  trial  before  the 
judges  of  that  court ;  whereupon  a  motion  was  made,  on  behalf 
of  uie  defendant,  to  quash  the  indictment,  for  want  of  jurisdio- 
tion  of  the  court  to  try  the  same. 

And,  upon  the  argument,  the  judges  being  divided  in  opinion. 
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{he  following  question  was  certified  to  this  court  for  its  ded* 
sion. 

1.  Did  the  act  of  (Congress  entitled  <' An  act  to  divide  the  Dis- 
trict of  Arkansas  into  two  judicial  districts/'  approved  the  3d 
of  March,  1861,  by  which  the  Western  Dbtrict  of  Arkansas 
was  created,  take  away  the  power  and  jurisdiction  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  to  try  the 
indictment  pending  against  the  prisoner,  James  L.  Dawson,  a 
white  man,  found  in  the  Circuit  Court  of  ihe  United  States  for 
the  District  of  Arkansas,  by  a  grand  jury  impanelled  on  the 
16th  April,  1845,  for  feloniously  killing  Seaborn  HiU,  a  white 
man,  on  the  8th  of  July,  1844,  in  the  country  belonging  to  the 
Creek  nation  of  Indians  west  of  Arkansas,  and  which  formed 
a  part  of  the  Indian  country  annexed  to  the  judicial  district  Of 
Arkansas,  by  the  act  of  Congress  appxpved  on  the  17th  of  June, 
1844,  <<An  act  supplementa]^  to  the  act  entitled  'An  act  to  re- 
gulate trade  and  mteicourse  with  Indian  tribes,  and  to  preserve 
peace  on  the  frontiers,' "  passed  30th  of  June,  1834. 

To  state  the  question  presented  for  our  decision  in  a  more 
simple  form,  it  is  this :  At  the  time  the  State  of  Arkansas  com- 
posed but  one  judicial  district,  in  which  the  federal  courts  were 
held,  the  Indian  country  lying  west  of  the  State  was  annexed 
to  it  for  the  trial  of  crimes  committed  therein  b^  persons  other 
than  Indiaiis.  In  this  condition  of  tiie  jurisdiction  of  these 
courts,  the  crime  in  question  was  committed  in  the  Indian 
countiy,  and  the  indictment  found  in  the  Circuit  Court,  at  the 
April  term,  1845,  while  sitting  at  the  city  of  Little  Bock,  the 
place  of  holding  tiie 'court 

Subsequent  to  this,  the  State  was  divided  into  two  judicial 
districts,  the  one  called  the  Eastern,  the  other  the  Western  Dis- 
trict of  Arkansas.  The  Indian  country  was  attached  to  and 
has  since  belonged  to  the  western  district  The  question  pre- 
sented for  our  decision  is,  whether  or  not  the  Circuit  Court  for 
the  Eastern  District  is  competent  to  try  this  indictment,  since 
change  in  the  arran^ments  of  the  districts. 

By  the  24th  section  of  act  of  Congress,  June  30th,  1834,  (4 
Stat  at  Large,  733,)  it  was  provided,  that  all  that  part  of  the 
Indian  country  west  of  the  IMQssissippi  river,  bounded  north  by 
the  northern  botmdary  of  lands  assigned  to  the  Osage  tribe  of 
Indians,  west  by  tiie  Mexican  possessions,  south  by  Red  river, 
and  east  b^  the  west  line  of  the  Territory  of  Arkansas,  and 
State  of  Missouri,  should  be  annexed  to  the  territorial  govern- 
ment of  Aricansas,  for  the  sole  purpose  of  carrying  the  several 
provisions  of  the  act  into  effect  And  the  25th  section  enacted, 
that  so  much  of  the  laws  of  the  United  States  as  provides  for 
the  punishment  of  dimes  committed  within  any  place  within 

41» 
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the  sole  and  exclusive  jnrisdictioii  of  the  United  States,  shall  be 
in  force  in  the  Indian  country,  provided  the  same  shall  not  ex* 
tend  to  crimes  committed  by  one  Indian  against  the  person  or 
property  of  another  Indian. 

The  act  of  (Congress,  June  7th,  1844,  (5  Stat  at  Large,  680,) 
which  was  enaoted  after  the  Territory  of  Arkansas  became  a 
State,  provided,  that  the  courts  of  the  United  States  for  the 
District  of  the  State  of  Arkansas,  should  be  vested  with  the 
same  power  and  jurisdiction  to  punish  crimes  committed  within 
the  Indian  count^  designated  in  the  34th  section  of  the  act  of 
1834,  and  therein  annexed  to  the  Territory  of  Arkansas,  as  were 
vested  in  the  courts  of  the  United  States  for  said  territory  before 
the  same  became  a  State ;  and  that,  for  the  sole  purpose  of  cai^ 
rying  the  act  into  effect,  all  that  Indian  oountiY  theretofore  an- 
nexed by  said  34th  section  to  the  said  territory,  should  be  annexed 
to  the  State  of  Arkansas. 

As  we  have  already  stated,  the  crime  in  question  was  com* 
mitted  in  this  Indian  country  after  it  wus  annexed,  for  the 
purposes  stated,  to  the  State  of  Arkansas;  and  the  indictment 
was  found  in  liie  Circuit  Court  of  the  United  States  for  the 
District  of  Arkansas,  which,  we  have  seen,  was  coextensive  with 
the  State.  And,  if  no  change  had  taken  place  in  the  arrange- 
ment of  the  distnct,  before  the  trial,  there  could,  of  course,  have 
been  no  question  as  to  the  jmisdiction  of  the  court. 

But  by  the  act  of  Congress,  3d  March,  1851,  it  was  provided, 
that  the  counties  of  Benton  and  eight  others  enumerated,  and 
all  that  part  of  the  Indian  country  annexed  to  the  State  of  Ar- 
kansas for  the  purposes  stated,  should  constitute  a  new  judicial 
district,  to  be  styled  ^^  The  Western  District  of  Arkansas,"  and 
the  residue  of  said  State  should  be  and  remain  a  judicial  dis- 
trict, to  be  styled  '^  The  Eastern  District  of  Arkansas." 

The  3d  section  provides,  that  the  judge  of  the  District  Court 
should  hold  two  terms  of  his  court  in  this  western  district  in 
each  year  at  Van  Buren,  the  county  seat  in  Crawford  county. 
And  the  third  confers  upon  him,  in  addition  to  the  ordinary 
powers  of  a  district  court,  jurisdiction  within  the  district,  of  aU 
causes,  civil  or  criminal,  except  appeals  and  writs  of  error, 
which  are  cognizable  before  a  circuit  court  of  the  United  States. 
The  fourth  provides  for  the  appointment  of  a  district-attorney 
and  marshal  for  the  district,  and  also  for  a  derk  of  the  court 

It  will  be  seen,  on  a  careful  perusal  of  this  act,  that  it  simply 
erects  a  new  judicial  district  out  of  nine  of  the  western  counties 
in  the  State,  together  with  the  Indian  country,  and  confers  on 
the  district  judge,  besides  the  jurisdiction  already  possessed^ 
circuit  court  powers  within  the  district,  subject  to  the  limitation 
as  to  appeals  and  writs  of  error ;  leaving  the  powers  and  juris- 
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diction  of  the  circuit  and  district  courts  as  they  existed  in  the 
remaining  portion  of  the  State,  untouched.  These  remain  and 
continue  within  the  district  after  the  change,  the  same  as  before; 
the  only  effect  bein^  to  restrict  the  territory  over  which  the  juris* 
diction  extends.  Hence  no  provision  is  made  as  to  the  time  or 
place  of  holding  the  circuit  or  district  courts  in  the  district,  or  in 
respect  to  the  officers  of  the  courts,  such  'as  district-attorney, 
marshal,  or  clerk,  or  for  organizing  the  courts  for  the  despatch 
of  their  business.  These  are  all  provided  for  under  the  old  or- 
ganization.    5  Stat  at  Large,  50,  51, 176, 177, 178. 

We  do  not,  therefore,  perceive  any  objection  to  the  jurisdic- 
tion of  these  courts  over  cases  pending  at  the  time  the  change 
took  place,  civil  and  criminal,  masmuch  as  the  erection  of  the 
new  district  was  not  intended  to  affect  it  in  respect  to  such 
cases,  nor  has  it,  in  our  judgment,  necessarily  operated  to  de* 
prive  them  of  it. 

It  has  been  supposed  that  a  provision  in  the  sixth  amendment 
of  the  Constitution  of  the  United  States  has  a  bearing  upon  this 
question,  which  provides,  that  '<  In  aU  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law."  The  argument  is,  that,  since  the  erection  of 
the  new  district  out  of  the  nine  western  counties  in  the  State, 
together  with  the  Indian  country,  it  is  not  competent  for  the 
Circuit  Court,  in  view  of  this  amendment,  to  try  the  prisoners 
within  the  remaining  portion  of  the  old  district,  inasmuch  as 
that  amendment  requires  the  district  within  which  the  offence  is 
committed,  and  the  trial  is  to  be  had,  must  be  ascertained  and 
fixed  previous  to  the  commission  of  the  offence. 

But  it  will  be  seen  from  the  words  of  this  amendment,  that  it 
applies  only  to  the  case  of  offences  committed  within  the  limits 
of  a  State ;  and,  whatever  might  be  our  conclusion  if  this  of- 
fence had  been  committed  within  the  State  of  Arkansas,  it  is 
sufficient  here  to  say,  so  far  as  it  respects  the  objection,  that  the 
offence  was  committed  out  of  its  limit,  and  within  the  Indian 
country. 

The  language  of  the  amendment  is  too  particular  and  specific 
to  leave  any  doubt  about  it :  '<  The  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  be  committed,  which  district 
shall  have  been  previously  ascertained  by  law." 

The  only  regulation  in  the  Constitution,  as  it  respects  crimes 
committed  out  of  the  limits  of  a  State,  is  to  be  found  in  the  3d 
art,  sec.  2,  of  the  Constitution,  as  follows :  ^  The  trial  of  crimes, 
except  in  cases  of  impeachment,  shall  be  by  jury,  and  such  trial 
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shall  be  held  in  the  State  where  the  said  crimes  shall  have  been 
committed ;  but  when  not  committed  within  any  State,  the  trial 
shall  be  at  such  place  or  places  as  the  (Congress  may,  by  law, 
have  directed." 

Accordingly,  in  the  first  crimes  act,  passed  April  30, 1790,  §  8, 
(1  Statutes  at  Large,  p.  114,)  it  was  provided,  that  ^ihe  trial 
of  crimes  committed  on  the  high  seas,  or  in  any  place  out  of 
the  jurisdiction  of  any  particular  State,  shall  be  in  the  district 
where  the  offender  is  apprehended,  or  into  which  he  may  first 
be  brought." 

A  crime,  therefore,  committed  against  the  laws  of  the  United 
States,  out  of  the  limits  of  a  State,  is  not  local,  but  may  be  tried 
at  such  place  as  Congress  shall  designate  by  law. 

This  furnishes  an  answer  to  the  argument  against  the  juris- 
diction of  the  court,  as  it  respects  venue,  trial  in  the  county, 
and  jury  fix>m  the  vicinage,  as  well  as  in  respect  to  the  nece&* 
sityof  particular  or  fixed  districts  before  the  offence. 

These  considerations  have  no  application  (»r  bearing  upon  the 
question. 

In  this  case,  by  the  annexation  of  the  Indian  country  to  the 
State  of  Arkansas,  in  pursuance  of  the  act  of  1844,  for  the 
punishment  of  crimes  committed  in  that  country,  the  place  of 
indictment  and  trial  was  in  the  Circuit  Court  of  the  United 
States  for  that  State,  in  which  the  indictment  has  been  found, 
and  was  pending  in  1861,  when  the  Western  District  was  set 
off;  and  as  that  change  did  not  affect  the  jurisdiction  of  the 
court,  as  it  respected  pending  cases,  but  remained  the  same 
after  the  alteration  of  the  district  as  before,  it  follows  that 
the  trial  of  the  indictment  in  this  court  will  be  at  the  place 
and  in  the  courts  as  prescribed  by  law,  which  is  all  that  is  re* 
quiredln  the  case  of  an  offence  committed  out  of  the  limits  of  a 
State. 

We  shall  direct,  therefore,  an  answer  in  the  negative,  to  be 
certified  to  the  court  below,  to  the  first  question  sent  up  for  our 
decision,  as  we  are  of  opinion  the  court  possesses  jurismction  to 
hear  and  give  judgment  on  the  indictment 

The  second  question  "sent  up  in  the  division  of  opinion  is  as 
follows : 

Can  the  District  Court  of  the  United  States,  for  the  Western 
District  of  Arkansas,  take  jurisdiction  of  the  case  aforesaid,  upon 
tiie  indictment  aforesaid,  so  found,  in  the  year  1845,  in  said 
Circuit  Court,  for  the  District  of  Arkansas  ? 

As  our  conclusion  upon  the  first  question  supersedes  the  ne- 
cessity of  passing  upon  the  second,  it  will  be  unnecessary  to 
examine  it,  and  shall,  therefore,  confine  our  answer  and  certi* 
ficate  to  the  court  below  to  the  first. 
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Mr.  Justioe  McLEAN  dissented 

Mr.  Justice  McLEAN, 

The  fax^ts  and  law  of  this  case,  as  I  understand  them,  have 
led  me  to  a  different  conclusion  from  that  of  a  majority  of  the 
court  The  twenty-fourth  section  of  the  act  of  the  30th  June, 
1834,  after  making  various  provisions,  defining  the  limits  of  the 
Indian  country,  and  imposing  penalties  for  several  offences  by 
white  persons,  provides,  'Hhat  for  the  sole  purpose  of  carrying 
this  act  into  effect,  the  Indian  country,  bounded  east  by  Arkan* 
sas  and  Missouri,  west  by  Mexico,  north  by  the  Osage  country, 
and  south  by  Bed  Biver,  shall  be,  and  hereby  is,  annexed  to  the 
Territory  of  Arkansas." 

On  the  8th  of  July,  1844,  a  murder  was  conmiitted  at  the 
Creek  agency,  in  the  Creek  country,  west  of  Arkansas,  for  which 
the  grand  jury  found  a  bill  of  indictaient  in  the  Circuit  Court  of 
Arkansas,  at  April  term,  1845. 

By  an  act  of  March  3, 1851,  it  is  provided,  <Hhat  from  and 
after  the  passage  of  this  act,  the  counties  of  Benton,  Washing- 
ton,  Crawford,  Scott,  Polk,  Franklin,  Johnson,  Madison,  and 
Carroll,  and  all  that  part  of  the  Indian  country  lying  within  the 
present  judicial  district  of  Arkansas,  shall  constitute  a  new  judi- 
cial dislaict,  to  be  styled,  the  Western  DisMct  of  Arkansas ;  and 
the  residue  of  said  State  shall  be  and  remain  a  judicial  district, 
to  be  styled,  the  Eastern  District  of  Arkansas." 

After  the  division  of  the  district,  Dawson,  the  defendant,  was 
arrested  for  the  alleged  murder ;  and  the  question,  whether  the 
Circuit  Court  of  the  United  States,  sitting  within  the  Eastern 
District,  has  jurisdiction  to  try  the  case,  has  been  referred  to  this 
court 

When  the  offence  was  committed,  and  the  indictment  was 
found,  the  District  of  Arkansas  included  the  State  and  the  In- 
dian country  described;  but  when  the  defendant  was  arrested, 
and  the  case  was  called  for  trial,  the  district  had  been  divided; 
and  the  question  is  raised  in  the  Eastern  District,  the  murder 
having  been  committed  in  the  Western. 

In  the  act  dividing  the  district.  Congress  had  power  to  pro- 
vide that  all  offences,  committed  in  the  district  before  the 
division,  should  be  tried  in  the  Eastern  District  But  no  such 
provision  being  made,  the  question  is,  whether  the  jurisdiction 
may  be  exercised  in  that  district  without  it 

Since  the  division  of  the  district  capital  punishments  have 
been  inflicted  in  the  Western  District  for  offences  committed 
before  the  division.  This  deprived  the  accused  of  no  rights 
which  they  could  claim  under  the  Constitution  of  the  United 
States,  or  the  laws  of  the  Union.    The  sixth  article  of  the 
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amendment  to  the  Constitation  declares  that,  ^  in  all  criminal 
prosecations,  the  accosed  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jory  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law." 

As  the  State  and  district  ate  connected  by  Hbe  copulativd 
conjmiction,  in  this  provision,  tiie  case  before  ns  is  not  techni* 
callv  within  it.  The  crime  is  alleged  to  have  been  committed 
within  the  Indian  coontry,  which  the  district  includes,  but  it  is 
not'within  the  State.  But  the  case  appears  to  me  to  be  within 
the  policy  of  the  provision.  Nine  counties  of  tiie  State  of  Ai^ 
kansas  are  within  the  district,  and  firom  which  the  jury  to  try 
the  defendant  might  be  summoned.  This  brings  the  case  sul^ 
stantially  within  the  above  provision.  Had  the  place  of  the 
murder  been  within  one  of  the  above  counties,  the  constitutional 
provisions  must  have  governed  the  case.  All  the  rights  guaran« 
teed  by  the  Constitution  would  have  been  secured  to  the  crimi* 
nal  by  a  trial  in  the  Western  District;  but  those  rights  are  not 
realized  by  him  on  a  trial  in  the  Eastern  District  And  that  is 
made  the  place  of  trial  because  the  alleged  murder  was  not 
committed  within  the  State. 

In  the  2d  section  of  the  3d  article  of  the  Constitution,  it  is 
declared  that  ^  the  trials  of  aU  crimes,  except  in  cases  of  im« 
peachment,  shall  be  by  jury;  and  such  trial  shall  be  held  in  the 
State  where  the  said  crimes  shall  have  been  committed;  bat, 
when  not  committed  vdthin  any  State,  the  trial  shall  be  at  such 
l^ace  or  places  as  the  Congress  may  by  law  have  directed.'' 
The  latter  clause  of  this  provision  covers  the  case  now  before 
us.  The  crime  charged  vtras  not  committed  within  any  State; 
but  it  was  committed  within  a  district,  within  which  such 
offisnces  are  to  be  tried,  as  "  directed  by  Congress."  And  there 
seems  to  me  to  be  no  authority  to  lary  such  an  offender  in  any 
other  district,  or  at  any  other  place.  The  act  of  1834  provides 
that  an  offender,  under  the  act,  when  arrested,  should  be  sent  for 
trial  to  the  district  where  jurisdiction  may  be  exercised. 

The  punishments  inflicted  in  the  Western  District  of  Arkan« 
sas,  for  crimes  committed  before  the  division  of  the  district, 
were  in  accordance  with  the  above  provision  of  the  Constita- 
tion and  the  principles  of  the  common  law,  both  of  which  are 
miposed  to  a  trial  of  the  same  offences  in  the  Eastern  District. 
The  tribunal  is  the  same  in  both  districts,  except  the  circuit 
judge  may  not  be  bound  to  attend  the  Western  District;  but  the 
Western  ^District  includes  the  place  of  the  crime,  which,  by  the 
laws  of  England  and  of  this  country,  is  the  criterion  of  juris* 
diction  in  criminal  cases.  This  is  never  departed  from,  where 
the  limite  of  tiie  jurisdiction  are  prescribed. 
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On  what  flround  can  joiisdiction  be  exercised  in  the  Eastern 
J)istrict  ?  Not,  I  presume,  on  the  ground  that  the  crime  was 
committed  before  the  district  was  divided.  If  this  be  assumed 
and  sustained,  the  capital  punishments  which  have  been  in- 
flicted in  the  Western  Disliict,  for  similar  offences,  have  been 
without  authority.  The  offenders  have  been  tried,  and  they 
have  had,  substantially,  the  benefits  secured  by  the  Constitu- 
tion. They  have  had  a  jury  from  the  district,  and  as  near  the 
vicinage  as  practicable.  These  privileges  they  would  not  have 
realized  had  they  been  tried  in  the  Eastern  District  If  tried  in 
the  Eastern  District,  the  jury  must  have  been  summoned  from 
that  district,  and  not  from  the  district  in  which  the  offence  was 
committed.  The  considerations  in  favor  of  the  Western  Dis- 
trict, as  the  legal  place  of  trial,  greatly  outweigh,  it  seems  to 
me,  any  that  can  arise  in  favor  of  the  Eastern  District 

There  is,  however,  a  fact  which  may  be  supposed  of  great 
weight  in  deciding  the  question;  and  that  is,  the  indictment 
was  found  before  the  division*  of  the  district  I  will  examine 
this.  It  is  admitted  the  jurisdiction  was  in  the  Circuit  Court 
for  the  entire  district,  when  the  indictment  was  found.  This 
gave  jurisdiction ;  but  every  step  taken  in  the  cause,  subsequent 
to  the  finding  of  the  hill,  is  as  much  the  exercise  of  jurisdiction 
as  the  finding  of  the  bilL 

The  estabUshment  of  the  Western  District,  in  effect,  repealed 
the  jurisdiction  of  the  Eastern  District,  as  to  causes  of  action 
arising  in  the  Western  District,  as  fiilly  as  if  the  law  had  de- 
clared, '^no  jurisdiction  shall  hereafter  be  taken  in  any  case, 
civil  or  criminal,  which  is  of  a  local  character,  and  arises  in  the 
Western  District.  Offences  committed  in  that  district  are  made 
local  by  the  acts  of  Congress.  This  is  not  a  case  where,  if 
jurisdiction  once  attaches,  the  court  may  finally  determine  the 
matter.  There  seems  to  me  to  be  no  reason  for  such  a  rule  in 
a  criminal  case,  especially  when  it  is  opposed  to  the  policy  of 
the  Constitution  and  to.  the  principles  of  common  law. 

A  case  lately  decided  in  this  court  may  have  some  bearing 
on  this  question.  Under  the  fugitive  slave  law  of  1793,  certain 
penalties  were  inflicted  for  aidmg  a  fugitive  from  labor  to  es- 
cape. A  number  of  actions  were  brought  in  several  of  the 
States  —  in  Ohio,  Indiana,  and  Michigan — for  the  recovery  of 
this  penalty ;  but  it  was  set  up  in  defence,  that  this  penalty  was 
repealed  by  repugnant  provisions  in  the  law  of  1850,  on  the  same 
subject,  and  this  court  so  held.  The  actions  which  had  been 
pending  for  years  were  stricken  from  the  docket  But  it  may 
be  said  the  repeal,  in  the  case  stated,  operated  on  the  ri^ht  of 
action.  This  is  admitted.  And  so,  it  may  be  said,  the  West- 
tern  District  was  repugnant  to  the  Easterni  so  frir  as  causes  of 
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local  actions  arise  in  the  Western  District;  and  is  not  this  re* 
pngnancy  as  fatal  to  the  trial,  as  the  repeal  of  the  penalty  in 
the  act  of  1793  ? 

AU  this  difficulty  arises  from  an  omisuon  of  Congress  to 
make,  in  the  law  dividing  the  district,  the  necessary  proviBion  ; 
and  it  appears  to  me  that  we  have  no  power,  by  cons^ction  or 
otherwise,  to  supply  the  omission.  This  could  not  be  done  in 
an  action  of  ejectment  A  writ  of  possession,  in  such  a  case, 
could  not  be  issued  to  the  Western  District  on  a  judgment  en- 
tered  in  the  Eastern.  And  if  such  a  jurisdiction  could  not  be 
sustained  in  a  civil  action,  much  less  could  it  be  sustained  in  a 
criminal  case. 

K  a  person  guilty  of  a  crime  in  the  Indian  country,  before 
the  division,  could  not  be  indicted  and  tried  in  the  Eastern  Dis- 
trict, it  follows,  that  the  fact  of  the  crime  having  been  conmiit* 
ted  in  the  Indian  country,  can  afford  no  ground  of  iurisdiction 
in  the  present  case.  It  must  rest  alone,  then,  it  would  seem,  for 
jurisdiction,  on  the  ground  that,  the  indictment  having  been 
found  in  the  Eastern  District,  tiie  same  jurisdiction  may  try  the 
defendants,  and,  if  found  guilty,  sentence  them  to  be  executed. 
This  view  must  overcome  the  locality  of  the  crime,  and  the 
right  which  the  defendants  may  daim,  to  have  a  jury  as  near 
the  vicinage  as  practicable,  at  least  a  jury  from  the  district 
where  the  crime  was  committed.  These  appear  to  me  to  be 
objections  entitied  to  great  consideration.  A  jurisdiction  in  so 
important  a  case  should  not  be  maintained  under  reasonable 
doubts  of  its  legality. 

The  cases  referred  to  in  the  argument  to  retain  the  jurisdic- 
tion, do  not,  as  it  appears  to  me,  overcome  the  objections.  Nume- 
rous instances  are  cited  where  the  territory  of  a  judicial  district 
has  been  changed,  provision  being  made  in  the  act,  that  the 
jurisdiction  should  be  continued  where  suits  had  been  com* 
menced.  This  shows  the  necessity  of  such  a  provision,  and  is 
an  argument  against  the  exercise  of  the  jurisdiction,  where  no 
provision  has  been  made.  And  in  those  cases,  like  the  present, 
where  a  district  has  been  changed,  without  any  provision,  as  to 
jurisdiction,  there  is  no  exercise  of  it  shown,  in  a  criminal  case, 
especially  where  the  punishment  is  death. 

Where  jurisdiction  attaches  from  the  citizenship  of  the  par- 
ties, a  change  of  residence  does  not  affect  the  jurisdiction.  The 
case  of  Tyrell  v.  Roundtree,  7  Peters,  464,  seems  to  have  no 
bearing  upon  this  question.  That  action  was  commenced  by 
an  attachment,  which  was  laid  upon  the  land  before  the  division 
of  the  county ;  and  this  court  said,  the  land  remained  in  the 
custody  of  the  officer  subject  to  the  judgment  of  the  court  An 
interest  was  vested  in  him  for  the  purposes  of  that  judgment 
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The  judgment  was  not  a  general  lien  on  it,  but  was  a  specific 
appropriation  of  the  property  itsel£  And  they  say  the  division 
of  the  county  could  not  divest  this  vested  interest,  or  deprive  the 
officer  of  the  power  to  finish  a  process,  which  was  rightly 
begun. 

There  may  be  cases  where  counties  have  been  divided  after 
jurisdiction  was  taken  in  a  local  action,  and  the  suit  has  been 
carried  into  judgment,  but  such  cases  afford  no  authority  in  the 
present  case. 

The  case  relied  upon  as  in  point  in  4  Washington  C.  C.  Rep. 
725,  the  court  said,  <<  at  the  first  or  second  session  of  this  court, 
which  succeeded  the  passage  of  the  act  of  1824,  which  added 
this  and  other  counties  to  the  western  judicial  district,  we  were 
called  upon  to  decide,  whether  the  present  action,  together  with 
some  others,  then  on  our  docket  for  trial,  together  with  the  par 
pers  belonmig  to  them,  should  be  sent  to  the  Western  District 
or  retained  here.  After  hearing  counsel  on  the  question,  the 
opinion  of  the  court  was,  that  those  cases  were  not  embraced 
either  by  the  word  or  by  the  obvious  intention  and  policy  of 
the  act" 

This  does  not  appear  to  be  a  well-considered  case.  The 
counties  were  annexed  to  another  jurisdiction,  and  yet  the  court 
speak  of  "  the  obvious  intention  and  policy  of  the  act,"  and  on 
that  ground  entertain  jurisdiction  over  cases  pending  in  the 
former  district  This  was  right  in  regard  to  transitory  actions, 
but  not  where  the  actions  were  of  a  k>cal  character. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re* 
cord  from  the  Circuit  Court  of  the  United  States,  for  the  East- 
em  Dktrict  of  Arkansas,  and  on  the  points  or  questions,  on 
whiclr  the  judges  of  the  said  Circuit  Court  were  opposed  in 
opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  Congress,  in  such  case  made  and  provid- 
ed, and  was  argued  by  counseL  On  consideration  whereof,  it 
is  the  opinion  of  this  court,  that  the  act  of  Congress  entitled 
<<  An  act  to  divide  the  District  of  Arkansas  into  two  judicial  dis- 
tricts," approved  the  third  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-one,  whereby  the  Western 
District  of  Arkansas  was  created  and  defined,  did  not  take  away 
the  power  and  jurisdiction  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas,  so  that  it  can  pro- 
ceed to  hear,  try,  and  determine  a  prosecution  for  murder,  pend- 
ing against  the  prisoner,  James  L.  Dawson,  a  white  man  and 
not  an  Indian,  upon  an  indictment,  found,  presented,  and  re- 
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tamed  into  the  Ciicnit  Court  of  the  United  States,  for  the  dis- 
trict of  Axkansaa,  by  the  grand  jnry  impaneUed  for  that  district, 
npon  the  16th  day  of  Apni,  in  the  year  of  onr  Lord  one  thou- 
sand eight  hundred  and  forW-fiTe,  against  said  James  Li.  Daw- 
son, a  white  man,  for  the  felonious  killing  of  Seaborn  Hill,  an- 
other white  man  and  not  an  Indian,  on  me  eighth  day  of  July, 
A.  D.  1844,  in  that  county,  belonging  tb  the  Greek  nation  of  In- 
dians, west  of  Arkansas,  and  which  formed  a  part  of  the  Indian 
country  annexed  to  the  judicial  district  of  Arkansas  by  the  act 
of  Congress,  approved  the  seventeenth  day  of  June,  A.  D.  1844, . 
entitted  <<  An  act  supplemekitary  to  the  act  entitled  *An  act  to 
regulate  trade  and  intercourse  with  the  Indian  tribes,  and  to 
preserve  peace  on  the  frontiefs,  passed  thirtieth  June,  one  thou- 
sand eight  hundred  and  thirty-^our,' "  in  which  cause,  so  pend- 
ing, no  trial  has  yet  been  had  And  that  this  answer  to  the 
first  question  supersedes  the  necessity  of  any  answer  to  tiie 
second  question. 

Whereupon  it  is  now  here  ordered  and  adjudged  by  ttis 
court,  that  it  be  so  certified  to  the  said  Circuit  Court 


Thomas  Kearney,  TnoMi^  Jordan,  and  Catherine  hib  wifb, 
Anastasia  K.  Thomas,  Anne  E.  K.  Cheeseborotjgh,  and 
Horatio  N.  Kearney,  Appellants,  v.  John  L  Taylor  and 
others. 

Where  land  was  sold  in  New  Jersey  hj  order  of  the  Orphans  Court  of  one  of  the 
counties,  the  conreyanoe  was  made  not  to  the  actoal  hidders,  hat  to  a  person  whom 
they  appointed  to  represent  them.  ^ 

Afterwards,  the  Supreme  Court  of  the  State  having  decided  that  such  a  prflace  mm 
irregular,  the  legislature  passed  a  law  enacting  that,  upon  proof  of  the  absenoe  of 
fraud,  such  deecb  might  be  given  in  evidence.    This  cured  the  defect  in  Ae  title. 

The  purchasers  were  a  company  organized  for  the  purpose  of  improring  the  land»  aii4 
in  their  purchase  there  was  neither  actual  or  constructive  fraud. 

The  law  examined  with  respect  to  the  bidding  of  associations  at  sales  by  public  ano- 
tion. 

Li  this  instance  the  prioe  obtained  was  greater  than  any  previous  estimate  of  the  value 
of  the  property. 

There  was  no  constructive  fnud  because,  according  to  the  evidence,  &e  guardian  of 
the  minor  children  and  the  commissioneiB  who  decided  that  the  property  omAt 
to  be  sold,  did  not  become  interested  in  the  oompanv  until  some  time  after  the  sue. 

The  circumstance  that  these  persons  became  interested  in  the  company  before  the  first 
half  of  the  purchase-money  was  due,  is  not  a  sufficient  reason  for  setting  aside  the 
sale. 

According  to  the  preponderance  of  the  evidence,  the  grave  diaige  tliai  the  auctioneer 

^  who  made  the  sale  was  one  of  the  company,  is  not  sustuned. 

This  was  an  appeal  from  l^e  Circtdt  Court  of  the  United 
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States  for  the  District  of  New  Jersey,  sittiiig  as  a  eourt  of 
equity. 

The  bill  t^as  filed  by  by  Thomas  and  Horatio  Kearney,  and 
their  sisters,  Catherine,  Anastasia,  and  Anne,  who  were  the 
children  of  Edmund  Kearney,  deceased.  The  complainants 
were  citizens  of  several  States,  viz.:  Thomas  and  Catherine 
ei  Mississippi,  Anne  of  Connecticut,  Anastasia  of  Michigan, 
and  Horatio  of  Ohia  The  defendants  were  all  citizens  of  New 
Jersey,  and  were  as  follows,  viz. :  John  L  Taylor,  Edward  Tay- 
lor, Isaac  K.  Idppincott,  Ezm  Osborne,  John  Hopping,  Darnel 
Holmes^  and  also  the  heirs  of  the  foUowing  persons,  riz. :  of 
Leonard  Walling,  of  John  W.  Holmes,  of  James  Hopping,  and 
ef  Joseph  Taylor. 

The  biU  was  dismissed  by  the  Circuit  Court,  and  the  com- 
plainants appealed. 

The  case  was  this : 

On  the  80th  of  December,  1822,  Edward  Kearney,  then  of  the 
county  of  Monmouth,  in  the  State  of  New  Jersey,  died  intes- 
tate, seised  in  fee  of  a  tract  of  land  situated  in  that  county,  called 
Key  Grove,  containing  781  acres.  The  land  bordered  upon 
Bariton  Bay,  at  the  foot  of  Staten  Island,  for  a  mile  or  more, 
with  water  of  sufficient  depth  for  the  near  approach  of  vessels. 

At  the  time  of  his  death  Kearney  left  the  foUowing  children : 
James  Kearney,  bom  in  December,  1801 ;  Jloratio  N.  Kearney, 
bom  in  October,  1803 ;  John  Kearney,  bom  in  November,  1805 ; 
Mary  Kearney,  born  in  November,  1808;  Thomas  Kearney, 
born  in  September,  1810 ;  Anastatia  Kearney,  born  in  October, 
1813 ;  Catherine  Keamey,  bom  in  June,  1816 ;  Anne  E.  Kear- 
ney, bom  in  June,  1818. 

in  May,  1828,  James  Kearney  sold  aU  his  interest  in  the  land 
to  Daniel  Holmes  and  John  W.  Holmes. 

A  law  of  New  Jersey,  passed  in  1820,  (Revised  Statutes  of 
New  Jersey  of  1821,  page  776  et  teq.)  directs  that  upon  applica- 
tion made  bv  the  heirs  of  a  person  dying  seised  of  lands,  or  by 
any  person  duly  authorized  m  their  behalf,  or  claiming  under 
them,  a  division  may  be  ordered ;  and  the  19th  section  author- 
izes a  sale  when  the  land  is  so  circumstanced  that,  in  the  opinion 
of  the  commissioners,  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  and  upon  satisfactory  proof  of  that  fact 
being  made  to  the  court 

On  the  15th  day  of  April,  1829,  Daniel  Holmes,  on  behalf  of 
himself  and  John  W.  Holmes,  filed  a  petition  for  partition  in  the 
Oiphans  Court  for  the  countv  of  Monmouth,  at  the  April  termi 
1829,  against  the  heirs  of  Edmund  Keamey,  setting  forth  their 

Jurchase  of  the  undivided  one  seventh  part  of  the  estate  from 
ames  P.  Keamey ;  that  by  reason  of  the  minority  of  some  of 
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the  tenants  in  common^  no  division  conld  take  place  by  agiee- 
ment,  and  praying  the  conrt  to  order  a  division* 

At  the  time  of  these  proceedings,  Joseph  Taylor  was  the  ad* 
ministrator  upon  the  estate  of  Edmund  Kearney  and  the  guar- 
dian of  all  his  infant  children  who  resided  in  the  State  of  riew 
Jersey. 

The  court  granted  the  petition,  and  appointed  James  Hop- 
ping, Edv(^ard  Taylor,  and  Leonaid  Walling,  commissioners. 

The  commissioners  took  the  necessary  oath  to  perform  their 
dutv  faithfully,  on  the  2d  of  June,  1829. 

On  the  10th  of  July,  1829,  the  commissioners  reported  to  the 
court  that  they  had  caused  a  survey  and  map  of  the  premises  to 
be  made,  and  that  in  their  judgment  the  said  premises  vreie  so 
circumstanced  that  a  division  thereof  could  not  be  made  with- 
out great  prejudice  to  the  interest  of  the  owners. 

At  July  term,  1829,  the  court  passed  an  order  that  the  com- 
missioners  should  make  the  sale,  at  public  auction,  to  the  high- 
est bidder,  giving  at  least  sixty  days'  notice  of  ihe  time  and 
place  of  such  sale,  by  advertisements  put  up  in  five  of  the  most 
public  places  in  the  county,  and  also  in  one  public  newspaper 
circulating  in  the  same  county. 

In  January,  1830,  the  commissioners  reported  Ihat  they  had 
sold  the  land,  as  follows : 

Lot  No.  one,  containing  224i%  acres,  to  Isaac  E. 

Lippincott,  at  $30  per  acre  •  •  •    $6,744*60 

Lot  No.  two,  containing  56i^  acres,  to  Thomas 

Carhart,  for  $28.25  per  acre         .  •  .      1,593.86^ 

Lot  No.  three,  containmg  32jg,  acres,  to  Amos  Wal- 
ling, for  $26.75  per  acre    .  ,  •  •         878.73} 
Lot  No.  four,  containing  18i%  acres,  to  Jonathan 

Tilton,  at  $38.50  per  acre  .  .  .         709.55^ 

Lot  No.  five,  contaimng  59^  acres,  to  Ezra  Osborui 

Esq.,  for  $22.50  per  acre  .  •  .  .      lfi39J20 

Lot  No.  six,  containing  56^  acres,  to  Ezra  Osbom, 

Esq.,  for  $13.25  per  acre  ....         753.13 
Lot  No.  seven,  containing  48^  acres,  to  Isaac  £• 

Liopincott,  for  $25.25  per  acre    •  •  .      1,223.61| 

Lot  No.  eight,  containing  24tU  Acres,  to  Bicheid 

8.  Burrowes,  for  $43  per  acre      •  .  .      1,036.73 

Lot  No.  nine,  containing  7^  acres,  to  Isaac  K. 

Lippincott,  for  $18.50  per  acre    .  .  .         135.79 

Lot  No.  ten,  containing  16^  acres,  to  Ezra  Osbom, 

Esq.,  for  $11.75  per  acre  •  •  •  .         194.69^ 

Lot  No.  eleven,  containing  59^  acres,  to  James 

Sproul,  at  $33.50  per  acre  .  .  .      1,980.85^ 
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Lot  No.  twelve,  containing  36^  acres,  to  Thomaa 

J.  Walling,  for  $33  per  acre         •  .  ,         858.66 

Lot  No.  thirteen,  containing  49j^  acres,  to  Amoa 

Walling,  for  $29.50  per  acie        .  ,  .      1,457.89 

Lot  No.  fourteen,  containing  40i%  acres,  to  Joseph 

Carhart,  for  $7  per  acre  ....  S82.45 
Lot  No.  fifteen,  containing  61^  acresi  to  Horatio 

Kearney,  for  f  12J35  per  acre        •  •  .        751.41 


$19,941.19 

Amounting,  in  all,  to  the  sum  of  nineteen  thousand  nine 
hundred  and  forty-one  dollars  and  nineteen  cents,  the  one  half 
of  which,  by  the  conditions  of  sale,  was  made  payable  on  the 
first  day  of  April  next,  when  deeds  were  to  be  made,  and  pos- 
session given  to  the  purchasers;  the  other  half  was  made 
payable  in  one  year  firom  the  first  of  April  next,  without  inte- 
rest, by  the  purchasers  giving  approved  security  for  the  pay- 
ment thereof. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals, 
this  twentieth  day  of  January,  in  the  year  of  our  I^rd  one  thou- 
sand eight  hundred  and  thirty. 


jAifES  Hopping, 
Edward  Taylob, 
Leonabd  Walling. 


L.  S. 
L.  S.' 

u  s. 


The  court  ratified  the  sale,  and  cndered  the  commissioners  to 
execute  deeds  to  the  purchasers  aocordin^y* 

The  lots  numb^ed  5;  6, 7,  8, 9,  and  10,  were  the  subjects  of 
Hie  present  suit* 

On  the  1st  of  April,  1^0,  the  commissioaera  ^cecuted  a  deed 
for  the  above  lots  to  John  i  Taylor,  reciting  that  tiiey  did  so  at 
the  request  of  Osbom,  Lippinoott,  and  BuiTowes. 

About  the  time  of  the  sale,  in  the  preceding  November,  a  com* 
pany  was  organized,  under  circumstances  which  will  presently 
be  explained,  for  the  purpose  of  purchasing  the  above  lots  and 
laving  out  a  town  upon  them.  The  company  consisted  of  the 
following  persons,  viz.  Joseph  Taylcnr,  administmtor  and  guard- 
ian ;  John  L  Taylor,  Bis  son ;  Leonard  Walling,  commissioner ; 
David  S.  Bray;  Ezra  Osbom,  son-in-law  of  Joseph  Taylor; 
James  Hom>in^,  commissioner;  John  Hopping,  ms  brother; 
Primrose  Hopping,  another  l»other  and  auctioneer;  Isaac  B. 
Lippincott 

The  time,  manner,  and  object  of  the  formation  of  the  com- 
pany are  thus  stoted,  in  tiie  answers  of  some  of  the  defendants : 

And  the  saia  Jolm  L  Taylor,  for  bimseli^  further  saith,  that 
some  time  after  the  aaid  sale,  and  before  the  deed  to  him  from 

42* 
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said  commissionen  was  execnted,  but  the  precise  time  when, 
this  defendant  cannot  now  remember,  he  bought  of  Ezra  Osbom 
tiie  share  of  Richard  C.  Burrowes,  by  verbal  agreement,  the 
said  Osbom  having,  as  this  defendant  miderstood,  bought  out 
the  said  Bnrrowes,  and  he,  the  said  J.  L  Taylor,  paid  said  Bur* 
rowes  $40  for  it,  as  an  advance  thereon.  And  the  said  John 
L  Daylor  further  says,  that  he  has  no  recollection  of  any  thing 
else  relating  to  the  purchase  of  said  Key  Grove  property,  unti^ 
as  he  thinks,  the  meeting  of  the  surveyors  to  lay  out  roads,  in 
February,  1830,  when  it  was  proposed,  by  some  one  interested, 
that  the  deed  for  lots  5,  6, 7, 8,  9,  and  10,  should  be  made  to  Hie 
said  J.  L  Taylor,  as  he  was  then  young  and  unmarried,  for  the 
convenience  of  transfers  and  to  save  expense.  And  this  defend- 
ant, in  further  answering,  says,  that  he  ooes  not  know,  of  his  own 
knowledge,  how  the  said  Ezra  Osborn,  David  S.  Br^,  John 
Primrose,  and  James  Hopping,  Isaac  K.  Ldppincott,  Lieonaid 
Walling,  came  to  [be]  interested  in  the  property,  but  believes, 
and  has  always  so  heard  and  been  informed,  that  on  the  second 
day  of  the  sale,  viz.  the  fourth  November,  1829,  Daniel  HoImeS| 
who  was  anxious,  and  whose  interest  it  was  io  make  the  pro- 
perty bring  as  much  as  possible,  prevailed  upon  several  gentle- 
men to  join  for  the  purpose  of  bidding  for  lot  No.  8,  aforesaid, 
and  that  John  Hopping,  Ezra  Osbom,  Richard  C.  Bnirowes, 
Isaac  K.  LippincoU,  Horatio  N.  Kearney,  Septimus  Stephens, 
and  Primrose  Hopping,  joined  for  that  purpose ;  and  tins  de- 
fendant believes,  and  so  charges  the  truth  to  be,  that  the  only 
object  of  said  Holmes  in  getting  up  said  company  was  to  in- 
crease the  price  of  the  property  by  creating  competition ;  and  that, 
but  for  the  said  company,  the  lot  No.  8  would  have  been  struck 
off  to  peiBons  interested  against  improvement  in  that  neighbor- 
hood, for  about  twentv-nine  dollars  per  acre.  And  this  defend- 
ant, the  said  John  L  Taylor,  in  further  answering,  says,  that  said 
lot  number  8  was  a  poor,  barren,  sandy  soil,  with  wood  of  but 
very  little  value  upon  it,  scarcely  of  value  enough  to  pay  for  its 
own  cutting,  and  worth  but  little  for  agricultural  purposes ;  and 
that,  in  the  opinion  of  this  defendant,  no  other  plan  could  have 
been  hit  upon  which  would  have  made  the  said  lots  5,  6, 7,  8,  9, 
and  10,  bring  as  much  as  they  did  bring.  And  the  said  John 
Hopping,  in  further  answering  for  himself,  says,  that  so  far  as 
he  is  himself  concerned,  he  did  not  combine  with  any  person 
whatever  to  bring  about  a  sale  of  the  Key  Grove  property,  nor 
does  he  know  or  believe  that  anybody  else  did;  that  this  de- 
fendant did  not  attend  ihe  said  sale  on  either  day  of  the  sale, 
and  previous  to  the  said  sale  he  did  not  know  and  had  not  heard 
that  any  company  had  been  or  would  be  forme<f  for  the  purchase 
•or  sale  of  said  Key  Grove  property ;  nor  had  he  any  idea  or  be- 
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£ef  that  the  said  Key  Grove  property  could  be  converted  into  a 
seaport  town.  And  the  said  John  Hopping  further  says,  that  in 
the  evening  of  the  first  day's  sale,  after  the  adjournment,  or  the 
morning  of  the  next  day,  and  before  the  sale  commenced,  in  a 
conversation  between  this  defendant  and  his  brother,  James 
Hopping,  the  said  James  Hopping  told  him  that  Daniel  Holmes 
and  Septimus  Stevens  talked  of  making  up  a  company  to  buy 
the  fishing  point  lot,  viz.  No.  8.  This  defendant  then  asked 
said  James  Hopping  if  he  was  going  to  take  a  share,  to  which 
the  said  James  rephed  that  he  coula  not,  as  he  was  a  commis- 
sioner ;  said  James  then  said  he  expected  that  this  defendant 
could  have  a  share  if  he  wished.  This  defendant  then  told  him 
to  teU  Daniel  Holmes  that  he  would  take  a  share ;  and  tins  de* 
fendant,  the  said  John  Hopping,  expects  that  his  brother  did  so 
report  him.  And  the  said  John  Hopping,  for  himself,  says,  that 
the  said  James  Hopping  had  no  interest  in  said  purchase  of  lots 
No.  5, 6,  7,  8,  9,  and  10,  at  the  time  of  said  sale,  nor  until  about 
three  months  after,  when  he  consented  to  come  in  and  advance 
a  part  of  the  purchase-money,  at  the  instance  and  request  of 
this  defendant  ana  his  brother  Primrose.  And  this  defendant, 
in  farther  answering  for  himself,  says,  that  neither  the  said 
commissioners,  nor  the  said  guardian,  nor  any  or  either  of  them, 
to  the  best  knowledge  or  belief  of  this  defendant,  were  inte- 
rested, directly  or  indirectly,  in  said  purchase  at  the  time  thereof, 
nor  had  he  ever  heard,  until  after  the  reading  of  the  bill  in  tiiis 
cause,  that  there  had  been  any  combination,  unlawful  or  other- 
wise, to  bring  about  a  sale  of  said  Key  Port  property.  And 
these  defendants,  in  farther  answering,  say,  that  the  said  sale 
was  in  every  respect  fair,  as  far  as  these  defendants  know,  and 
as  they  verily  believe,  and  that  they  never  heard  of  any  allegar 
tion  to  the  contrary,  until  about  the  time  of  the  commencement 
of  the  suits  in  ejectinent  referred  to  in  the  bill  of  complaint ;  and 
this  defendant,  the  said  Ezra  Osbom,  answering  for  himself, 
absolutely  denies  that  previous  to  said  sale  he  combined  with 
any  person  whatever  to  procure  a  sale  of  said  property,  nor  did 
he  ever  know,  hear,  or  believe,  that  such  combination  had  been 
entered  into  bv  any  person  or  persons  whatever,  nor  did  he  know 
or  believe  at  the  time  of  said  sale,  nor  does  he  now  know  or  be- 
lieve, that  the  said  conunissioners  and  guardian,  or  either  or  any 
of  them,  were  at  the  time  of  said  sale  interested,  directly  or  indi- 
rectiy,  in  said  purchase.  And  this  defendant,  Ezra  Osborn,  in 
further  answering,  says,  that  his  object  in  attending  said  scde 
was  to  bid  for  lot  No.  1,  and  that  he  did  bid  for  it  until  it  got 
up,  in  the  opinion  of  this  defendant,  to  its  full  value,  when  this 
defendant  stopped  bidding,  and  Isaac  Idppincott  bidding  higher, 
it  was  struck  off  to  the  said  Lippincott  just  before  dinner  on  the 
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second  day  of  sale.  And  this  defendant,  in  further  answenng', 
saysy  that  according  to  his  best  memory  and  beliefi  said  lot  No» 
1  was  adjourned  on  the  first  day  of  sale  at  twenty-tiiree  dollars 
per  acre  on  tiiis  defendant's  bid,  and  that  he  became  acqiiaintecj 
with  said  Lippincott  for  the  first  time  at  said  sale. 

Lippincot^  in  his  answer,  thus  describes  the  formation  of  the 
company. 

And  that  this  defendant,  inasmuch  as  he  had  then  become 
the  pnrchaser  of  lot  No.  1,  and  it  was  evidently  his  interest  that 
lot  Ko.  8  should  not  fall  into  the  hands  of  persons  whose  iih 
teiest  were  adverse  to  the  Key  Grove  [uroperty,  consented  to  be 
one  of  several  others  to  join  and  buy  said  lot  No.  8 ;  that  said 
Daniel  Holmes  then  {proceeded  to  hunt  for  others  to  join  in  tJie 
said  purchase,  and  left  us  for  that  purpose)  as  he  said ;  after  a 
short  time  the  said  Holmes  returned,  and  reported  that  he  had 
found  several  who  would  join  witii  us  in  bwing  said  lot  No.  8, 
and  mentioned  the  names  of  Osborn  and  jBurrowes ;  and  in  a 
consultation  between  the  said  Stephens,  Holmes,  Burrowes. 
Osborn,  and  this  defendant,  it  was  then  agieed  that  lot  No.  o 
should  be  purchased  on  said  joint  account,  and  that  said  Buf» 
rowes  should  be  the  bidder. 

And  this  defendant  charges  the  laruth  to  be,  that  said  Tfn^nw^ 
did  not  speak  to  either  of  the  said  commissioners  or  guardians 
to  join  in  said  purchase,  or  if  he  did,  that  ihey  declined  i<^  and 
that  there  was  no  understanding,  directly  or  indirectly,  that  said 
eonunissioners  or  guardians  should  be  interested  in  said  pux^ 
chase ;  or  if  there  was,  ot  if  said  Holmes  spoke  or  agreed  with 
either  or  any  of  them,  this  defendant  expressly  avi^rs  uiat  it  was 
without  the  knowledge  and  consent  of  this  clefendant. 

And  this  defendant  further  says,  that  he  was  induced  to  join 
in  said  purchase  by  the  said  representation  of  said  Holmes  and 
Stephens,  and  that  he  did  not  want,  and  had  no  intention  of 
bidding  for  or  buying  said  lot  No.  8,  nor  did  he  wimt  it  on  faia 
individual  account,  and  should  not  have  joined  in  it  but  &x  the 
said  solicitation  of  said  Holmes  and  Stephens. 

And  this  defendant  in  further  answering  says,  that  according 
to  the  best  of  his  recoUection  and  belief,  that  upon  said  sale 
being  re-opened  in  tiiei  afternoon  of  said  4th  November,  1829, 
said  Burrowes  bid  for  said  lot  No.  8  in  pursuance  of  said  agree* 
ment,  and  that  it  was  struck  oS  snd  sold  by  the  said  conmiis* 
sioners,  openly  and  fairly,  to  the  said  Burrowes,  for  the  said 
sum  of  043  par  acre,  as  the  highest  bidder. 

And  as  this  defendant  then  thought  and  believes,  and  as  he 
still  thinks  and  believes,  the  said  Buirowes  was  the  only  person 
then  known  to  the  commissi<»iers  as  the  purchaser ;  and  thia 
defendant  charges  that  he  was  the  only  person  legally  re- 
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Bponsible  for  the  puichase-money,  and  amply  able  to  pay  the 
same. 

Holmes,  in  Ms  answer,  thus  speaks  of  it.  And  this  defendant 
in  further  answering  says,  that  after  he  got  upon  the  ground, 
upon  the  second  day  of  sale,  he  went  to  work,  by  going  first  to 
one  person  and  then  another,  to  get  up  a  company  to  bid  for 
said  lot  No.  8,  in  opposition  to  the  persons  w)io  it  was  under- 
stood were  bidding  from  Middletown  Point ;  and  finally,  after 
lot  No.  1  was  struck  off  to  L  K.  Lippincott,  and  with  consider- 
able <Ufficulty,  the  following  persons  agreed  verbally  to  join  with 
this  defendant  in  purchasing  said  lot  No.  8 :  Isaac  K.  Ldppin- 
oott,  Richard  C.  Burrowes,  Horatio  N.  Kearney,  Ezra  Osbom, 
Septimus  Stephens,  and  he  thinks  Primrose  Hopping.  And 
tills  defendant  says  that,  after  the  adjournment  of  the  first  day 
of  sale  he  spoke  also  to  James  Hopping,. one  of  said  commis- 
sioners, to  he  interested,  this  defendant  not  then  knowing  that 
there  was  any  thing  illegal  in  his  becoming  so,  but  the  said 
James  Hopping  absolutely  refused  on  account  of  his  being  a 
commissioner ;  this  defendant  then  requested  him  tx>  speak  to 
his  brother  John  Hopping,  when  he  went  home,  and  see  if  he 
would  not  come  in.  And  this  defendant  says  that  some  one,, 
either  James  or  Primrose  Hopping,  reported  next  day  that  John 
Hopping  would  come  in,  and  he  was  accordingly  considered 
as  one  of  the  company  at  the  sale. 

And  this  defendant  in  further  answering  says,  that  said  com- 
pany was  got  up  by  this  defendant  on  the  spur  of  the  occasion, 
and  for  no  other  purpose  whatever  but  to  create  competition 
and  make  property  bring  more,  and  extended  originally  only  to 
lot  No.  8.  And  this  defendant  in  further  answering  sap,  that 
neither  James  Hopping,  Leonard  Walling,  [n1  or  Joseph  Taylor, 
were  [was]  at  the  time  of  the  sale  a  part  oi  said  company,  or 
interested  in  any  way  in  the  purchase  of  any  part  of  said  lots 
6,  6,  7,  8,  9,  and  10. 

The  evidence  of  Primrose  Hopping  was  as  follows : 

Primrose  Hopping  being  sworn,  says :  I  was  the  crier  of  this 
vendue.  I  struck  off  No.  8  to  Bichard  C.  Burrowes.  He  was 
the  highest  bidder.  William  Walling  and  Bichard  C.  Bur- 
rowes were  the  only  two  bidders  some  considerable  tune  before 
it  was  struck  off;  one  stood  on  my  right  hand  and  the  other  on 
the  left.  William  Walling  was  on  the  left  hand  and  Bichard  C 
Burrowes  on  the  right  They  were  bidding  twenty-five  or  fifly 
cents  per  acre.  William  Walling  was  last  bidder,  except 
Bichard  C.  Burrowes.  Burrowes  bid  openly,  and  Walling  by 
a  wink.  I  had  a  timepiece,  and  gave  warning  that  if  I  had 
not  another  bid  I  would  strike  it  off  to  the  highest  bidder ;  and 
after  I  got  a  bid  from  Burrowes,  I  immediately  turned  to  Wall- 
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lag  to  get  a  bid,  and  did  this  rq^eatedly;  and  dweh  an  nnimial 
time  to  get  a  bid,  but  could  get  none.  I  dwelt  bec^iiBe  lie 
looked  at  me  as  if  anxious,  but  never  bid ;  and  finally  I  struck 
it  off  to  Richard  C  Buxrowes.  I  gave  fair  wamiAff  that  I  vm 
goinff  to  strike  it  oS.  I  think  it  was  put  up  at  the  first  dby, 
but  aont  recollect  the  amount  it  bid  np  to.  I  had  no  iostroo* 
tions  from  commissioners  to  strike  it  off  to  Burrowes.  I  had 
instructions  from  Edv^rard  Taylor  several  times  not  to  dwell  so 
lonff  upon  the  property.  The  whole  farm  was  struck  off  to  the 
highest  bidder,  to  my  certain  knowledge.  Neither  of  commit 
sioners  or  Joseph  Taylor  were  interest^  in  this  properly  at  the 
time  it  was  sold.  I  got  the  highest  possible  price  for  each  sec- 
tion of  the  property.  It  was  much  better  to  have  the  patoperty 
sold  than  partitioned.  I  did  not  consider  myself  interested  in 
this  property  at  the  time  it  was  struck  off  1  think  Biehaxd  GL 
Burrowes  spoke  to  me  about  it  I  don't  recollect  what  I  said 
I  don't  recollect  what  the  precise  words  were.  I  don't  tiiink  I 
gave  him  a  decided  answer. 

I  think  Burrowes  spoke  to  me  on  the  second  day  of  sale,  I 
dont  recollect  that  he  told  me  who  were  concerned  in  the  com* 
pany.  I  can't  say  if  any  of  the  company  lots  had  been  sold 
when  Burrowes  spoke  to  me.  I  am  not  sure  if  Bunowes  said 
it  to  me,  or  if  it  was  the  common  talk  to  try  to  make  a  landing 
there.  When  Burrowes  asked  me,  I  think  I  did  not  tell  Bar» 
rowes  I  would  not  join.  I  extended  the  time  several  times  in 
the  sale  of  No.  8.  I  gave  farther  time  after  Burrowes'  last  bid, 
I  think  Walling  was  a  little  farthest  off  I  did  not  know  Van 
Pelt  as  a  bidder.  Van  Pelt  claimed  the  bid.  I  requested  tho 
properly  to  be  set  up  sgain.  That  was  my  custom.  It  was  re^ 
fened  to  commissioners,  and  they  decided  that  it  was  stnckeii 
off  fair  and  should  not  be  set  up  again.  I  did  have  an  interest 
in  company  property  afterwards.  I  never  paid  any  of  the  pur* 
chase-money.  James,  and  John,  and  self  had  two^thirds.  They 
were  my  two  brothers.  My  share  was  sold  to  Capt  Vandetbitt 
with  the  rest  in  1839.  I  depended  on  my  brothers.  They  made 
payments.  Brothers  received  purchase-money,  and  accounted 
to  me  at  our  settlement  after.  There  was  a  balance  paid  me. 
We  had  other  dealings.  I  can't  remember  when  I  came  in  part- 
ner with  them.  I  can't  say  whose  share-of  these  lots  James  and 
John  got  I  don't  know  which  of  my  brothers  I  got  the  share 
of,  John  or  James.  I  don't  know  when,  or  if  before  deed  to 
John  I.  Taylor.  I  have  no  knowledge  when  I  came  in  a  part- 
ner. John  L  Taylor  gave  me  some  land  in  exchange  fc^  lot 
No.  17,  and  some  money.  He  and  Joseph  Taylor  gave  me  7l 
acres  back,  next  to  Vandine's.  The  trade  was  made  severM 
years  ago,  before  the  commencement  of  suit,  &c,  &C.,  &o. 
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In  April,  1830,  tw^ity^fonr  building  lots  were  laid  out  upon 
part  of  lot  No.  8,  sixteen  of  which  were  distributed  in  sevetalty 
amongst  the  members  of  the  company,  and  the  residue  left  to 
be  sokl  by  John  L  Taylor  for  tiieir  benefit  Other  measures 
<rf  improvement  were  adopted  which  it  is  not  necessary  to  «tate 
particulariy. 

In  the  case  of  Doe  t;.  Lambert,  1  Ghreen's  Law  Reports,  183, 
the  Supreme  Court  of  New  Jersey  decided,  that  a  deed  made 
by  the  commissioners  in  partition  proceedings  to  aay  oliier  per- 
son than  ibe  one  tepcNrted  as  purchaser,  was  void* 

In  consequence  of  this  decision,  the  heirs  <^  Edmund  Kear- 
ney instituted  actions  of  ejectment  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey,  in  order  to  recover 
the  property ;  whereupon,  the  company  applied  to  tiie  legidap 
ture  for  relief. 

In  March,  1841»  the  legislature  passed  an  act  whidi  recited 
tiiat  deeds  were  sometimes  made  to  other  persons  than  the  re- 
ported purchasers,  and  then  declared  as  fdlows :  — 

*^  Sec,  1.  Be  it  enacted  by  ihe  CouncQ  and  General  Assem- 
bly of  this  State,  and  it  is  hereby  enacted  by  the  authority  of 
4he  same,  that,  upon  jnroof  being  made  to  the  satisfaction  of  the 
4X>urt  or  jury  berare  whom  any  such  deed  or  conveyance  may  be 
ofTeied  in  evidence,  that  the  lands  or  real  estate  therein  men- 
tioned were  sold  fairly  and  without  firaud,  and  that  such  deed 
"or  conveyance  was  made  and  executed  in  good  £Edth,  and  for  a 
«u£Gicient  ccMisideration,  and  with  tiie  consent  of  the  person  or 
persons  reported  to  the  court  as  the  purchaser  or  purchasers,  the 
said  deed  or  conveyance  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  made  and  executed  to  the  purdiaser 
«r  purchasers  reported  to  the  coort^ 

in  October,  1841,  the  bill  in  this  cause  was  filed  by  the  heirs 
of  Edmund  Kearney,  charging  a  fiuudulent  combination  be- 
tween Daniel  Holmes,  Joseph  Taylor,  Leonard  Walling,  James 
Hopping,  John  I.  Taylor,  anid  others  named  in  the  biU,  for  the 
purpose  of  brin^  about  a  compulsory  sale  of  the  Key  Grove 
estate,  with  a  view  to  establishing  a  seaport  town  on  a  part 
thereof;  that,  to  that  end.  Holmes  made  the  purchase  of  James 
P.  Kearney,  instituted  the  proceedings  in  partition,  and,  through 
the  firaudment  cooperation  of  Joseph  Taylor,  the  guardian,  and 
Leonard  Walling  and  James  Hopping,  two  of  the  commission- 
ers, and  Primrose  Hopping,  the  crier,  and  others  confedemting 
with  them,  wrongful^  and  fraudulently  brought  about,  under 
pretext  and  color  of  law,  a  sale  of  Utie  entire  estate,  under  the 
proceedings  in  partition.  The  bill  makes  a  case  of  firaud  in 
wet,  as  well  as  of  firaud  in  law,  growing  out  of  the  fiduciary 
relations  which  the  guardian  and  commissioneiB  and  auctioneer 
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respectiyely  sustained  to  the  estate  and  to  the  heira  to  whom  it 
belongs.  The  prayer  is  for  an  account  of  the  proceeds  of  all 
wood  and  timber  cut  from  the  six  lots  conveyed  by  the  com- 
missioners to  John  L  Taylor;  for  an  injunction  to  resizain 
waste ;  that  the  conveyance  to  John  L  Taylor^  and  the  sale  of 
these  lots  by  the  commissioners,  be  dedared  void ;  and  for  other 
relief 

Extracts  from  the  answers  of  the  principal  defendants  have 
already  been  jriven* 

In  April,  1§12,  the  trial  at  law  of  the  dectment  came  on  be- 
fore Judges  Baldwin  and  Dickenson ;  and  the  court  held  that| 
under  the  provisions  of  tiie  act  of  1841,  the  defendant  must 
prove  that  there  was  no  firatud  of  any  kind  in  the  sale,  in  order 
to  avail  himself  of  the  provisions  of  the  act;  but  the  jury  not 
agreeing,  no  verdict  was  rendered  in  the  case. 

Whilst  the  present  suit  was  pending,  viz.  on  the  14ih  of 
February,  1844,  the  legislature  passed  a  private  act,  entitled 
^  An  act  to  confirm  the  sales  of  the  real  estate  whereof  Edmund 
Kearney,  deceased,  late  of  the  county  of  Monmouth,  died 
*  seised.*^" 

This  act  recited  the  circumstances  of  the  sale,  and  that 
doubts  had  arisen  respecting  the  title  to  the  lots,  and  then  de- 
clared: 

^  Section  1.  Be  it  enacted  by  the  council  and  general  assem- 
bly of  this  State,  and  it  is  hereby  enacted  by  the  authority  of 
the  same,  that  the  several  deeds,  so  given  by  the  said  commis- 
sioners for  the  said  several  lots,  shall  be  deemed  and  taken,  and 
the  same  are  hereby  declared  to  be  valid  and  effectual  in  hiw^ 
to  convey  the  estate  therein  and  thereby  intended  to  be  con- 
veyed ;  and  that  the  said  deeds,  or  any  of  them,  and  all  subse- 
quent conveyances  of  the  said  estate,  or  any  part  thereof^  shall 
not  be  impeached  in  any  court  whatever  for  any  such  alleged 
interest  in  the  said  commissioners,  or  anv  of  them,  in  the  pro> 
perty  so  sold  by  them,  as  aforesaid,  or  ior  any  alleged  defect 
or  informality  in  the  execution  of  the  powers  of  the  said  com- 
missioners, or  in  the  proceedings  of  the  said  orphans'  court ; 
and  that  the  said  deeds,  or  any  of  them,  shall  not  be  invalidated 
or  impeached  upon  any  other  ground  than  that  of  absolute, 
direct,  and  actual  fraud  on  the  part  of  the  said  commissioners.'' 

The  defendants  then  filed  a  supplemental  answ^,  averring 
that  there  was  no  fraud,  and  praying  to  be  allowed  llie  benefit 
of  this  act;  and  also  filed  a  cross  bill,  the  proceedings  und^r 
which  it  is  not  material  to  notice  in  this  report 

In  September,  1851,  the  Circuit  Court  decreed  that  the  bill 
should  be  dismissed  with  costs,  from  which  decree  the  com* 
plainants  appealed  to  this  court 
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It  was  argaed  by  Mr.  Converse  and  itfr.  Ewinffy  for  the  ap- 
pellants, and  by  Mr^  Dayton  and  Mr.  Johnson^  for  the  appellees. 

The  argoments  of  .the  counsel  on  both  sides  were  directed, 
in  a  great  measure  to  an  examination  of  the  facts  in  the  case, 
as  disclosed  in  the  answers  and  evidence. 

The  points  of  law  for  the  appellants  were  the  following: 
L  That  the  courts  of  the  United  States,  having  fall  jurisdic- 
tion of  the  case  conferred  on  them  by  the  Constitution,  and  the 
case  being  actually  pending  in  the  Qrcuit  Court,  the  legislature 
of  New  Jersey  had  no  power,  by  private  act  or  special  edict, 
enacted  or  pronounced  while  the  case  was  so  pendmg,  to  inter- 
fere with  or  to  control  the  dedsion  of  the  United  Stotes  court 
therein.  That  it  could  not  itself  directly  pronounce  or.  dictate 
to  the  court  what  judgment  it  should  pronounce  in  the  case ; 
nor  could  it,  by  changmg  the  principles  of  law,  or  the  rules  of 
^evidence  governing  i^  by  such  special  edict,  indirectly  make  or 
control  the  judgment  or  decree  of  the  court;  and  that,  such 
being  the  purport  and  end  of  the  act  of  February  14, 1844,  the 
same  is  void. 

.  IL  That  there  was  actual  fraud  by  the  commissioners  in  the 
executioif  of  their  trust,  and  that,  if  we  admit  the  special  act 
of  February  14, 1844,  to  be  valid,  the  sale  and  conveyance, 
made  bv  the  commissioners  to  themselves  and  their  partners, 
are  void  under  its  provisions. 

IIL  That  material  recitals,  in  the  preamble  to  that  act,  ap- 

Sear  to  be  false ;  and,  it  being  a  private  act,  and  the  legislature 
eceived,  and  induced  by  false  pretences  topass  it,  it  is  void. 

L  We  contend,  then,  that  tiie  act  of  February  14, 1844,  is 
void;  and, 

1st  Because  it  violates  the  22d  article  of  the  constitution  of 
New  Jersey,  which  declares  that  the  common  law  of  England 
shall  remain  in  force  in  that  State,  until  altered  ^<  by  a  future 
law  of  the  legislature.'' 

This  act  is  not  a  law,  but  a  mere  legislative  edict  interposed 
between  two  parties  litigant,  directing  what  manner  of  decree 
shall  be  ma^e  between  them — a  taking  the  property  from  one 
and  giving  it  to  the  other.  To  be  a  law,  it  must  be  general — 
a  rule  affecting  property,  generally,  in  like  circumstances.  This 
act  is  in  violation  of  the  principles  of  the  common  law,  and, 
not  being  itself  a  law,  is  therefore  void.  1  Black.  Com.  44, 138 ; 
Taylor  v.  Porter,  4  Hill,  N.  Y.  Rep.  140;  Regents  of  University 
of  Maryland  v.  Williams,  9  Oill  &  Johns.  412;  Ervine's  Ap- 
peal, 16  Penn.  State  Rep.  267 ;  McNutt  v.  Bland,  2  How.  16- 
17;  Webster  t;.  Cooper,  14  Id.  503;  Proprietors  of  Kennebeck 

VOL.  XV.  48 
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V.  Laboree  et  aL  2  GreenL  Bep.  288-295;  Attomey-Gteneial  9. 
Stevens,  1  Saxton's  N.  Jer.  R.  369,  380.  See  furttier  autiioiatiea, 
postj  p.  23. 

2d.  It  also  violates  that  claase  of  tiie  same  article  of  the  oon- 
stitntion  of  New  Jersey  which  declares,  ^  that  the  inestiinable 
right  of  trial  by  jury  shall  remain  confirmed,  as  a  part  of  the 
law  of  this  colony,  without  repeal,  for  ever.''  Scndder  v.  Tren- 
ton Delaware  Falls,  1  Saxton,  N.  Jer.  696,  726,  727;  Arrow- 
smith  V.  Burlingim,  4  McLean,  489;  Embnir  v.  Conner,  3 
Comstock,  511,  516,  517 ;  Benson  v.  Mayor,  &c.  10  Barbour, 
S.  C.  223, 224 ;  People  v.  White,  11  Id.  8.  C.  26, 30 ;  Parkman  v. 
Justices,  9  Georgia,  341,  349,  350,  351 ;  McLeod  v.  Bnrronghs, 

9  Id.  213,  215,  216 ;  Vanzant  v.  Waddle,  2  Yerg.  260,  269,  270, 
271 ;  Walley  v.  Kennedy,  2  Id.  554,  555,  556 ;  Jones  v.  Peny, 

10  Id.  59,  71,  72;  Holden  v.  James,  11  Mass.  396;  Bnke  v. 
Henderson,  4  Dev.  N.  Car.  15 ;  2  Kent,  1-13  and  note  (b)  p.  13, 
and  note  p.  4. 

3d.  This  act,  not  being  a  law,  is  not  to  be  regarded  as  a  rol» 
of  decision  in  the  conrts  of  the  United  States,  nnder  the  provi- 
sions of  the  34th  section  of  the  judiciary  act,  even  <<  in  a  trial 
at  common  law." 

4th.  It  violates  the  2d  section  of  the  4th  article  of  the  Con- 
stitntion  of  the  United  States,  which  declares,  ^  that  the  citi- 
zens of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  the  citizens  in  the  several  States." 

This  act  is  a  special  edict  against  citizens  of  States,  other 
than  New  Jersey,  divesting  them  of  their  inheritance,  or  laying 
down  special  rules  applicable  to  their  estate  only,  which  may 
have  that  effect.  If  the  act  were  general  against  all  parties, 
citizens  of  other  States,  who  might  hold  poperty  so  circum- 
stanced, it  would  be  clearly  unconstitutionaL  We  think  the 
objection  loses  none  of  its  force  because  the  act  is  special,  and 
applied  to  a  single  case.  It  declares  that  the  property  of  Hiese 
parties,  who  are  citizens  of  other  States,  shall  not  be  entitled 
to  the  protection  which  the  laws  of  the  State  extend  to  the  pro- 
perty of  its  own  citizens.    4  Johns.  Ch.  Rep.  430. 

5th.  It  is  against  the  spirit,  if  not  the  letter,  of  the  2d  section 
of  the  3d  article  of  the  Constitution  of  the  United  States, 
which  gives  to  the  courts  of  the  United  States  jurisdiction  in 
all  cases  ^<  between  citizens  of  dilfferent  States." 

The  national  tribunal  would  be,  in  effect,  ousted  of  its  juris- 
diction, and  the  citizens  of  other  States  deprived  of  its  protec- 
tion, if  the  State  legislature  could  interpose,  penduig  the  case, 
and,  by  special  edict,  pronounce  a  decree,  or  lay  dovtoi  new 
principles  of  law  and  new  rules  of  evidence  for  that  case  alone, 
which  would  dictate  to  and  control  the  court  in  the  decree  it 
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should  pronounce.  This  would  defeat  the  end  and  purpose  of 
this  provision  of  the  Constitution.  F<xr  every  one  is  aware  that 
the  citizens  of  other  States  are  much  safer  from  injustice  and 
wrong  where  their  rights  are  adjudicated  by  the  judiciary,  than 
the  legislature  of  a  State.  United  States  t;.  Peters,  5  Cranch, 
15 ;  Ogden  v.  Blacklege,  2  Cranch,  194 ;  Suydam  v.  Broadnax, 
14  Pet.  67,  74,  75 ;  Rhode  Island  v.  Massachusetts,  12  Id  751. 

6th.  The  right  to  pass  an  act  such  as  this  is  inconsistent  with 
a  republican,  constitutional  government,  or  any  government 
with  limited  powers,  for  it  deprives  the  citizen  of  one  of  his  ab- 
solute rights — the  possession  and  enjoyment  of  property.  It 
is  admissible  only  in  a  purely  Asiatic  despotism,  reople  i;. 
Supervisors  of  Westchester,  4  fiarb.  S.  C.  Bep.  64 ;  Norman  v. 
Heist,  5  Watts  &  Serg.  171 ;  Bumberger  v.  Clippenger,  5  Id. 
311 ;  Ervine's  Appeal,  16  Penn.  State  Kep.  257. 

IL  We  contena  that  there  was  actual  fraud  by  the  commis- 
sioners in  the  execution  of  their  trust ;  and  if  we  admit  the 
special  act  of  February  14, 1844,  to  be  valid,  the  sale  and  con- 
veyance made  by  the  commissioners  to  themselves  and  their 
partners  are  void. 

A  trustee  who  becomes  a  purchaser  of  the  trust  estate  is,  in 
the  estimation  of  law,  a  fraudulent  purchaser ;  and,  because  of 
the  temptation  and  opportunity  to  commit  fraud,  and  the  ease 
with  which  he  can  cover  it  from  detection,  such  purchase  is  of 
itself  a  frauds  and  a  title  procured  under  it  is  void,  at  the  option 
of  the  cestui  que  trust 

The  special  act  of  Februarv  14, 1844,  declares  that  this  sale 
and  the  deeds  made  under  it,  <<  shall  be  valid  in  law,"  unless 
^  impeached  for  absolute,  direct,  and  actual  fraud."  It  does  not, 
however,  require  this  court  to  change  the  rules  of  evidence  ap- 
plicable in  all  like  cases,  where  the  question  is,  whether  there 
was  or  was  not  actual  fraud  on  the  part  of  the  trustee  in  deal- 
ing with  the  property  and  funds  of  his  cestui  que  trust  The 
special  act  merely  reheves  the  trustee  from  the  judgment  of  law 
consequent  upon  their  purchase.  It  leaves  all  incidental  ques- 
tions open,  to  be  dealt  with  according  to  general  principles. 

And  the  trustees  stand  in  an  inauspicious  relation  to  the  pro- 
perty ;  they  are  vendors  of  the  estate  of  others,  and  they  are 
purchasers  for  themselves ;  a  court  of  equity  will,  therefore,  ex- 
amine their  acts  with  jealous  caution,  and  in  dubious  matters 
it  can  allow  them  the  benefit  of  no  favorable  presumption.  Mi- 
chaud  V.  Girod,  4  How.  503. 

And  if  the  trustees  have  resorted  to  artifice  or  falsehood  to 
conceal  their  interest ;  or  if,  contrary  to  their  duty,  they  have 
retained  the  trust  fund,  and  used  it  for  their  own  benefit  or  that 
pf  their  friends ;  or  if  they  combined  with  others  to  prevent  in- 
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vestigatioii,  or  to  postpone  accountability!  they  wiH  be  held 
chargeable  with  actoal  firau<L 

Ist.  'JPwo  of  the  commissioners^  Leonard  Walling  and  James 
Hopping,  '^Ksere  ondonbted  partners  at  the  time  the  scde  vrss  re- 
ported to  the  court ;  if  not  so,  by  a  secret  understanding  among 
themselves  on  the  day  of  sale.  But  to  cover  and  conceal  their 
interest  and  that  of  the  guardian,  Joseph  Taylor,  they  reported 
to  the  court  that  Ezra  Osbom  was  the  purchaser  of  lots  5,  6, 
and  10 ;  Isaac  K.  Ldppincott  of  lots  7  and  9,  and  Bichard  & 
Burrowes  of  lot  No.  8 ;  which  report  was  false.  « 

And  in  the  deed  which  they  executed  to  John  L  Taylor,  April 
1st,  1830,  they  recite  that  Osbom,  Lippincott,  and  ^uirowesy 
bid  oif  lots  5,  6,  7,  8,  9,  and  10,  for  John  L  Taylor,  as  his  agenty 
which  recital  was  false,  and,  together  with  the  conveyance  to 
him,  intended  to  conceal  their  interest  in  the  purchase. 

lliis  falsehood  and  concealment  was  for  their  own  advantage. 
Had  they  reported  the  sale  and  ^e  parties  in  interest  truly  to 
the  court,  it  could  not  have  been  connrmed. 

2d.  They  retained  the  trust  fund  for  a  long  time  in  their  hands, 
and  used  it  for  the  benefit  of  themselves  and  their  families. 

No  costs  appear  to  have  been  taxed  in  the  case ;  and  the 
amount  is  left  to  conjecture.  We  suppose  that  $341.19  will  be 
more  than  sufficient  to  cover  them.  This  deducted  vdll  reduce 
the  net  proceeds  of  sale  to  $19,600. 

(The  counsel  then  went  into  a  long  examination  of  the  State 
of  the  accounts,  which  is  omitted.) 

3d.  In  order  the  better  to  secure  to  tiiemselves  the  use  of  the 
trust  fund,  and  to  enable  them  to  purchase  and  improve  a  por- 
tion of  the  estate  with  its  proceeds,  the  commissioners  associated 
themselves,  and  combined  with  Joseph  Taylor,  the  guardian  of 
four  of  the  minor  children  and  heirs,  and  through  his  conniyanoe 
and  participation  avoided  investigation  and  postponed  account- 
ability. 

The  record  shows  that,  from  April  1st,  1830,  to  April  Ist, 
1831,  there  was  in  the  hands  of  the  conmiissioners  and  euardian^ 

of  the  funds  of  the  estate |6,025.29 

Prom  April  Ist,  1831,  to  April  Ist,  1832     •    .    .    .     10,017.36 

There  is  no  evidence  in  the  record  that  any  part  of  this  fund 
passed  out  of  the  hands  of  the  members  of  the  partnership  prior 
to  the  7th  of  April,  1837.  The  record  shows  that  there  did  cer- 
tainly remain  in  their  hands,  until  the  last  named  date,  at  least 
$7,994.59. 

The  estate  was  thus  made  to  pay  for  itself  and  improve  itself; 
and  it  is  not  surprising  that  one  of  the  partners  (Primrose  Hop* 
ping)  testifies  that  he  never  paid  any  thing  on  his  purchase,  and 
that  John  Hopping  does  not  know  when,  where,  or  to  whom 
he  paid. 
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It  is  not  at  all  probable  that  either  of  the  commissionerB,  or 
tiieir  brothers,  or  the  guardian,  his  son,  or  son-in-law,  ever  paid 
a  dollar  towards  their  purchase. 

The  proceeds  of  the  estate  could  not  have  been  thus  held  to 
pay  for  the  estate  without  combination  between  the  commis- 
sioners and  guardian. 

4th.  We  will  endeavor  to  show,  that  the  report  of  the  com- 
missioners that  the  premises  could  not  be  divided  without  great 
prejudice  to  the  interest  of  the  owners  was  untrue,  and  induced 
bv  a  purpose  to  possess  themselves  of  a  portion  of  the  property. 
There  were  seven  shares.  The  commissioners  divided  the  pro- 
perty into  fifteen  parts  before  making  their  report  that  it  could 
not  be  divided. 

5th.  There  v^as  a  controversy  at  the  bidding,  which  was  first  de- 
cided by  Primrose  Hopping,  a  secret  partner ;  and  afterwards,  on 
appeal,  by  the  commissioners,  (two  oi  them,  as  we  think  we  have 
shown,)  also  secret  partners.    It  was  decided  in  their  own  favor^ 

IIL  The  recitals  of  tiie  act  of  February  14th,  1844,  show  that 
the  legislature  was  decided,  and  jpassed  tiie  act  under  a  mistake 
as  to  the  facts.  Mclntire  Poor  School  v.  Zanesville  Canal  and 
Manuf.  Co.  9  Hammond's  Ohio  Bep.  289-290;  2  Black.  Com. 
346-6. 

1st.  The  act  contemplates  that  the  deed  which  it  confirms 
had  been  made  to  a  paity  to  whom  tiie  interest  in  the  property 
had  been  transferred,  for  a  valuable  considemtion — not  to  a  per- 
son who  received  the  conveyance  to  conceal  the  interest  of 
others. 

2d.  The  combination  between  the  commissioners  and  the 

Sardian  to  unite  in  the  purchase  of  the  estate —  a  combination 
udulent  in  itself — was  not  made  known  to  the  legislature. 
3d.  The  sale  and  conveyance  by  the  commissioners  were  not 
made  in  ^ood  &ith.    There  were  suppressio  veri  and  suggestio 
falsi  in  all  their  several  papers  relating  to  both. 

4th.  The  purchase-money  was  not  honestiy  and  fully  paid  to 
the  persons  entitied. 

The  counsel  for  the  appellees  bestowed  a  great  deal  of  atten- 
tion upon  the  act-passed  by  the  legislature  of  1844.  UsLv'mg 
given  the  views  of  the  opposite  counsel  upon  this  point,  it  is 
proper  to  state  also  the  views  taken  by  the  counsel  for  the  ap- 
pellees. 

The  act  of  March,  1841,  required  proof,  to  the  satisfaction  of 
the  court  or  jury,  tiiat  the  lands  were  sold  &irly  and  without 
fraud  —  that  the  deed  was  executed  in  good  faith,  for  a  suffi- 
cient consideration,  and  with  the  consent  of  reported  purchasers. 

The  obvious  meaning  of  this  act,  as  we  contended,  was  actual 
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firaad,  actual  good  faith.  It  was  so  understood  by  the  legiala^ 
ture,  and  so  understood  by  the  remonstrants,  who  oppoMd  it 
to  the  last 

Yet  Judge  Baldwin  ruled,  in  effect,  that  our  condition  waa 
xnade  worse  rather  than  better  by  this  act.  He  said,  first,  that 
the  act  was  a  legislative  recognition  of  Doe  v.  Lambert;  second, 
that  we  must  convince  both  court  and  jury  that  there  was  do 
firaud;  third,  that  the  act  did  not  designate  the  character  of 
firaud,  which  was  to  affect  such  deeds ;  that  in  consequence,  all 
firaud,  actual  or  legal,  would  vitiate  the  deed ;  that  if  the  com- 
nussioners  were  interested  in  the  sale,  (before  their  duties  were 
discharged,)  however  innocent  or  ignorant,  or  however  large  tlie 
price  and  fair  the  sale,  it  was  a  finiud  in  law,  and  vitiated  the 
deed. 

This  opinion  of  Judge  Baldwin,  involved  a  necessity  for  tai^ 
ther  legislation.  Notice  of  application  for  a  private  law,  was 
published  six  weeks  in  the  Monmouth  Pemocrat,  (in  the  county 
where  the  lands  lie,)  under  a  rule  of  the  house.  The  bill,  after 
such  notice,  was  introduced  and  passed  into  a  law,  14th  Febm* 
ary,1844. 

First  Does  that  act  conflict  with  the  Constitution  of  New 
Jersey  or  the  United  States  ? 

Second.  Was  there  ^  absolute,  direct,  and  actual  fraud  on  iixe 
part  of  said  commissioners  ?  " 

Anotherpoint  is  made  by  the  answer  to  the  cross  bill,  to  wit: 

T^ird.  Was  the  act  of  1844  a  firaud  on  the  legislature,  and 
can  it  be  avoided  for  that  cause  ? 

1.  Does  the  act  of  1844  violate  the  Ck>nstitution  of  New 
Jersey? 

The  act  is  purely  remedial  It  relieves  against  a  technical  ex- 
ception, to  wit,  the  making  of  a  deed  to  a  person  other  than  tiie  . 
bidder ;  and  it  relieves  firom  a  legal  or  constructive  firaud,  (if 
there  be  any,)  though  not  firom  actual  fraud.  It  is  important  to 
remember  that  even  if  the  commissioners  did  become  interested 
(which  is  expressly  denied)  the  deed  was  not  void,  but  voidable 
only  by  the  heirs,  and  them  only.  Den  v.  McKnight,  6  Hal.  B. 
386.     And  equity  even  then  would  put  them  on  terms. 

Our  constitution,  July  2d,  1776,  gives  plenary  powers  of 
legislation.  Nothing  is  reserved  from  their  power  except  tiie 
rights  of  conscience  and  trial  by  jury. 

New  Jersey  had  no  bill  of  n^hts.  Her  constitution  did  not 
eVen  separate  the  legislative  and  judicial  departments  of  govern* 
ment.  There  was  no  provision  against  interference  with  vested 
rights  or  against  retrospective  laws.  1  Kent's  Com.  448 ;  3  Story 
on  Cont  266 ;  Bennett  v.  Boggs,  1  Bald.  C.  £L  74 ;  Bonaparte  v. 
C.  &  A.  B.  B.  Co.  Id  220.    Under  her  constitution  of  1776  her 
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courts  and  jurists  have  even  held  her  power  of  legislation  abso- 
lute, as  of  British  Parliament  So  much  of  the  common  and 
statute  law  of  England  was  adopted  as  theretofore  in  use  in  the 
province,  and  untu  changed.     Sec  22  of  constitution  of  1776. 

The  act  of  1844  did  not  violate  the  common  law.  Private 
acts  are  a  common-law  assurance  or  conveyance.  So  treated  in 
British  legislation.  5  Cruise  Dig.  p.  1  to  15;  titie  '<  Private 
Acts."  It  shows  that  Parliament  legislated  by  private  acts  as 
extensively  as  we  do. 

But  if  the  common  law  were  otherwise,  tiie  constitution  of 
New  Jersey  adopted  so  much  thereof  only  as  had  been  in  use 
in  the  province.     This  principle  had  not  been  in  use. 

Where  a  power  to  legislate  and  cure  defects  has  been  long 
exercised,  as  in  the  past  history  of  New  Jersey,  it  is  the  strong- 
est evidence  of  its  existence.  Briscoe  v.  Bank  of  Kentucky, 
11  Pet.  257 ;  State  v.  Mayhew,  2  Gill,  487. 

Commencing  after  the  surrender  by  the  proprietors  of  New 
Jersey  of  the  powers  of  government  in  1702,  we  have  a  series  of 
these  remedial  acts  of  the  most  extended  character. 

The  following  public  acts  are  still  on  the  statute  book. 

(Then  followed  a  reference  to  fifty-nine  private  acts.) 

This  long  Ust  of  private  acts  shows  the  constant  exercise  of 
'  legislative  power  over  wUls,  deeds,  partitions,  trusts,  and  other 
cases.  They  do  not  cure  the  evidence  merely,  but  in  many 
cases  make  the  law  to  meet  the  case ;  afiecting  legal  interests 
vested  in  minors,  married  women,  and  others,  in  various  forms 
and  without  assent.  I  may  add  here  that  all  the  adjoining 
States  and  Congress  itself  has  passed  many  such  remedial  acts, 
confirming  land  tities,  &».    14  Pet.  353,  382. 

3.  The  restriction  in  the  constitution  in  behalf  of  trial  by  jury 
is  not  violated.  The  object  of  this  act  was  to  cure  a  mere  legal 
firaud,  (if  any)  not  that  actual  fraud,  or  fraud  in  fact,  of  which 
the  jury  is  the  judge.  It  determines  a  principle,  not  a  fact,  and 
it  leaves  trial  by  jury  as  it  was. 

Further,  "  trial  by  jury,"  spoken  of  in  that  constitution,  refers 
only  to  such  trial  by  jury  as  had  been  theretofore  practised  in 
the  colony.  It  is  evident,  from  previous  as  weU  as  subsequent 
legislation  herein  before  referred  to,  that  trial  by  jury  must  have 
been  ever  held  in  this  colony,  subject  to  such  power  of  legisla- 
tion. There  are  many  cases  of  civil  right  where  trial  by  jury  is 
directiy  taken  away ;  as  in  appraisement  of  lands  taken  for 
public  purposes ;  it  was  so  before  the  adoption  of  the  constitu-^ 
tion  of  1776.  It  was  so  under  the  proprietary  government.  Leam 
&  Spi.  440.  Also  under  the  royal  government.  Allison's  Laws 
of  New  Jersey,  ^73,  sec.  3.  Also  since  the  constitution  of  1776. 
Saxton  Ch.  K.  694.  Scudder  v.  Trenton  Delaware  Falls  Co. 
and  cases  cited  there. 
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4.  This  law  doea  not  encroach  on  the  judicial  depaztmeot,  (if 
it  shall  be  thought  that  bv  the  theory  of  onr  goyemment,  with- 
out constitutional  provision,  these  departments  are  distinct) 
The  act  does  not  declare  what  the  law  was  theretofore,  but 
what  it  shall  be  in  future,  and  it  applies  such  law  to  existing 
cases,  or  in  other  words,  affects  existing  rights.  It  oomea  hwA 
to  the  same  question,  viz.  the  power  of  the  legislature  as  re- 
spects rights  vested  in  law,  though  subject  to  certein  equities.  It 
is  not  a  judicial  act  to  rectify  a  bad  sale.    Wilkinson  t;.  Leland, 

2  Peters,  660. 

All  that  class  of  laws  which  are  held  void  as  encroachments 
on  the  judicial  departments  of  government,  are  aside  the  ques- 
tion. But  aside  from  this,  where  there  is  no  constitutional  re- 
striction, as  in  New  Jersey,  the  legislature  may,  in  some  qualified 
degree,  exercise  judicial  power,  &c    2  Root,  350  ;  3  DaL  386 ; 

3  GreenL  334,  and  the  acts  hereinbefore  cited,  shows  tiiat  New 
Jersey  has  always  done  so.  There  is  nothing  in  the  Constitution 
of  the  United  States  against  it.    3  Story  on  Cont  266,  267. 

5.  The  next  and  a  principal  point  is,  as  to  the  question  whe- 
ther the  act  conflicts  with  the  Constitution  of  the  Uuited  States. 
Does  it  destroy  the  obligation  of  a  contract? 

All  else  enas  in  arguments  looking  to  the  propriety  of  such 
special  legislation. 

The  object  of  this  law  is  not  to  disturb  or  impair  contracts, 
but  enforce  them.  The  commissioners  who  sold,  were  the  agents 
of  the  court  They  sold  and  received  the  purchase-money  in 
full,  and  made  a  deed.  This  law  is  to  enforce  that  contract 
It  confirms  existing  rights  only  in  favor  of  the  purchaser,  who 
paid  his  money. 

The  heirs  became  seised,  it  is  said,  by  reason  of  the  defective 
character  of  the  proceedings ;  but  such  seisin  was  subject  to  an 
equity,  which  this  act  recognizes  and  enforces.  1  Kent,  Com.  455 ; 
Goshen  v.  Stonnington,  4  Conn.  R,  209 ;  Langdon  v.  Strong, 
2  Vermont  R.  234;  3  Story  on  Cont  267;  Underwood  v. 
Lilly,  10  Serg.  &  Rawle,  97;  Beade  v.  Walker,  6  Conn.  R. 
190 ;  Booth  v.  Booth,  7  lb.  350 ;  3  McLean,  212 ;  7  Blackf.  474; 
8  Mass.  472-9;  lb.  360;  2  Harr.  &  Johnson,  230;  6  Gill  & 
Johnson,  461 ;  3  Scammon,  443. 

A  coiurt  of  equity  often  exercises  this  power  in  favor  of  him 
who  pays  the  purchase-money.  This  law  does  no  more.  It 
only  says,  a  deed  made  by  request  of  the  purchasers  to  John  L 
Taylor,  as  their  agent,  shall  be  good. 

Legislation  often  does  what  a  court  of  equity  may  do ;  and 
to  control  property  of  infants,  and  order  sale  of  their  estates  and 
deeds  therefor,  is  or  was  of  constant  occurrence.  See  acts  here- 
inbefore cited,  and  15  Wend,  436 ;  20  Wend.  365. 
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There  were  many  such  acts  before  the  adoption  of  the  Con- 
stitation  of  the  United  States;  and  that  instmment  did  not 
mean  to  destroy  remedial  State  legislation.  We  most  look  to 
the  history  of  the  times  for  its  meaning,  if  doubtfoL  Bliode  Is- 
land V.  MAssachnsetts,  12  Peters,  557. 

The  Supreme  Conrt  of  the  United  States  has  repeatedly  held 
snch  acts  valid,  and  that  too  even  after  judgment.  Satterlee  v. 
Matthewson,  2  Peters,  380;  Wilkinson  v.  Leland,  2  lb.  657, 
661 ;  Calder  and  wife  v.  Bull  and  wife,  3  Dallas,  386 ;  Watson 
et  al.  V.  Mercer,  8  Peters,  98, 108 ;  Charles  B.  Bridge  v,  Warren 
Bridge,  11  lb.  420;  Watkins  v.  Holman,  16  lb.  62;  3  Story's 
Com.  on  C.  266,  collects  cases  up  to  2  Peters ;  Bennett  r.  Bogs, 
Baldwin's  B.  74 ;  Fletcher  v.  Peck,  6  Cranch,  67, 134 

Dicta  in  this  case  reviewed  in  later  cases  above  cited. 

Second  Point.  Was  there  '*  absolute,  direct,  and  actual  fraud 
on  the  part  of  said  commissioners  ?  " 

Outside  of  the  pleadings,  this  had  been  heretofore  scarcely 
pretended.     The  evidence  is  all  the  other  way. 

The  charges  of  firaud  in  the  original  biQ  are  of  the  grossest 
character.  The  answers,  which  are  directly  responsive,  are  evi- 
dence. 

Edward  Taylor  is  the  only  surviving  commissioner.  He  has 
answered  fiilly,  and  been  likewise  sworn  as  a  witness.  He 
denies  all  fraud  on  the  part  of  the  commissioners,  and  says  the 
property  brought  more  than  it  was  worth,  in  his  judgment,  and 
more  than  it  would  bring  in  the  same  condition  at  that  time 
(April,  1844.) 

The  company  who  bought  the  lots  in  question,  were  Daniel 
Holmes,  Ezra  Osbom,  Isaac  K.  Liippincott,  Bichard  C.  Bur- 
rowes,  Homtio  N.  Kearney,  Septimus  Stephens. 

They  all  answer,  expresslv  denying  all  fraud,  except  Stephens, 
who  declined  his  share,  and  died  before  any  question.  Horatio 
N.  Kearney  was  the  brother  and  one  of  the  heirs,  and  has  an- 
swered, disclaiming  anj  knowledge  of  fraud  at  the  time. 

The  answers  ana  evidence  show,  in  brief,  this  state  of  facts. 

Edward  Keamev  died  in  1822.  His  whole  personal  estate 
was  but  $1,080.33.  His  real  estate  was  781  acres  of  light 
sandy  land,  431  of  which  only  were  cleared — which  had  been 
in  possession  of  himself  and  ancestors  for  many  years. 

In  1829,  there  were  living  six  children,  I  think,  interested  in 
the  estate,  of  whom  three  or  four  were  minors,  and  three  of  these 
minors  were  girls,  with  no  means  of  support 

One  of  the  children  had  sold  his  entire  share  (one  seventh)  to 
Daniel  Hohnes,  for  $1,600. 

The  highest  price  any  witness  has  put  on  the  whole  real  estate 
was  $15,000.  It  rented  for  many  years  prior  to  the  sale  for 
$260  to  $300  only. 


614  8UPBEME   COUBT. 

Kearney  el  •!•  r.  Taylor  et  al« 

Bcdmes  apidie^  for  a  paititioii,  and  oonmuasioiieni  hairing  re- 
ported it  oontd  not  be  cfivided  without  piejndioe,  they  weie  oi^ 
deiedtoaelL 

The  laws  of  New  Jeraey  required  ovlj  that  tibe  cominisaion* 
en  ehotdd  adveitise  in  one  newspaper  m  the  ooonty  wh»e  the 
lands  lie.  They  did,  in  addition,  advertise  in  two  newspapeis 
in  the  City  of  New  Yoik,  and  had  100  laige  poffing  hand* 
bills  set  np,  showing  the  advantages  of  the  property*  There 
was  a  large  attendance  on  the  sale,  and  the  property  broo^it 
$19,941.19. 

The  money  was  paid,  and  the  heirs  have  had  the  benefit  qf  it 

Every  witness  who  had  been  examined  says  the  sale  was  £ur, 
and  the  price  much  exceeded  public  expectation,  and  was  moie 
than  Horatio  Kearney,  one  of  the  heics,  said  it  was  worth. 

Hie  judgment  of  the  company,  who  bought  lots  5  to  10,  in- 
clusive, ma^  be  gathered  from  the  disposition  they  made  of  ^eir 
shares  at  different  times  afterwards.  Holmes,  the  prime  mover, 
sold  his  interest  to  Joseph  Tavlor  for  a  net  profit  of  $25.  'Bur* 
rowes  sold  his  to  Osbom  for  $40.  Horatio  Kearney  sold  his  to 
Bray  for  $40.  Stephens  backed  out,  and  lappinoott  says  the 
company  have  saved  themselves  from  actual  loss  on  the  pur- 
chase only  by  the  earnings  of  certain  vessek  they  have  since  ran 
in  connection. 

Yet  after  the  gross  charges  of  fraud  and  speculation  in  their 
bill,  made  without  knowledge,  were  folly  met  both  by  uiswem 
and  by  evidence,  these  same  charges  are  recklessly  repeated, 
a^ain  and  afain,  in  the  answer  to  the  cross  bill,  but  without  the 
slightest  evidence  to  sustain  them. 

I  cannot,  in  the  mere  statement  of  points,  comment  on  the 
evidence  in  detail,  but  commend  this  part  of  the  case  to  the 
careful  examination  of  the  court  It  will  show  clearly  there 
was  no  actual  fraud  on  the  part  of  the  commissioners. 

Third  Bofini.   Was  the  act  of  1844,  a  fraud  on  the  legislature? 

1.  The  first  answer  is,  if  it  were  so,  the  party  can't  get  deax 
of  it  in  this  way.  No  case  can  be  found,  to  show  by  evidence 
aliunde  a  law  void  because  the  legislature  did  not  know  what 
it  was  about. 

2.  The  legislature  understood  the  whole  question.  Six  weeks' 
notice  of  the  application  was  given. 

The  evidence  of  Mr.  Sullivan  shows  his  remonstrance  was 
read  and  filed,  vdth  all  its  charges  of  fraud,  before  the  act  in  the 
House  of  Assembly  was  referred  to  the  judiciary  committee. 
Yet  afterwards  the  act  passed  unanimously.  And  a  reference 
to  the  legislative  journal  of  council  of  same  year,  shows  it 
passed  the  other  branch  of  the  legislature,  also  upon  the  ayes 
and  noes,  unanimously. 
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Besides  thiB,  Mr.  Sullivan  immediately  filed  his  petition  for 
repeal,  and  it  was  at  once  referred  to  the  jndicary  commit- 
tee. The  council  journal  shows,  after  full  considemtion,  it  was 
unanimously  denied. 

No  private  law  has  ever  passed  our  legislature  after  a  mcnre 
fall  and  thorough  discussion.  The  minutes  of  these  bodies  are 
referred  to  as  evidence  by  Mr.  Sullivan,  the  vidtness,  counsel, 
and  attorney  at  law,  and  in  fact,  on  part  of  the  complainants. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey. 

The  bill  was  filed  in  the  court  below  by  the  heirs  of  Edmund 
Kearney,  deceased,  against  the  defendants,  to  set  aside  a  sale  of 
a  part  of  a  farm  descended  to  them,  situate  on  Baiitan  Bay,  in 
New  Jersey,  under  an  order  of  the  Chphans'  Court  in  that  State, 
in  a  case  of  partition,  a  sale  having  been  (ordered  upon  the 
ground  that  partition  could  not  be  made  without  prejudice  to  the 
interest,  of  the  heirs.     The  farm,  consisting  of  some  seven  hun- 
dred and  eighty-one  acres,  was  divided  by  the  commissioners 
into  fifteen  allotments,  preparatory  to  the  sale,  and  which  sold 
for  the  aggregate  price  of  $19,941.19.     The  bill  seeks  to  set 
aside  six  of  these  allotments,  Nos.  5,  6,  7,  8,  9,  and  10,  embrac- 
ing about  two  hundred  and  eleven  acres,  and  which  sold  for  the 
aggregate  sum  of  $4,683.15.     At  the  time  of  the  application  to 
the  Orphans'  Court  for  the  partition,  April  term,  1829,  there 
were  seven  surviving  heirs  of  the  estate,  four  of  whom  were 
minors.    Daniel  and  John  W.  Holmes,  who  had  purchased 
some  year  previously  the  interest  of  James  P.  Kearney,  one  of  ' 
the  heirs,  made  the  application  for  the  partition.     The  act  of 
New  Jersey,  conferring  the  powers  upon  the  Orphans'  Court, 
provides  that  the  application  may  be  made  by  the  heirs,  for  any 
person  claiming  under  them,  and  further,  that  if,  in  the  opinion 
of  the  commissioners,  partition  cannot  be  made  without  great 
prejudice  1i>  the  owners,  and  on  satisfactory  proof  to  the  court 
of  the  same,  a  sale  of  the  premises  shall  be  ordered. 

It  is  not  material  to  refer  particularly  to  the  proceedings  be- 
fore the  Orphans'  Court,  as  we  do  not  understand  that  any 
serious  question  .has  been  made  upon  them.  It  has,  indeed, 
been  objected  that  no  personal  notice  of  the  application,  or  of 
any  of  the  proceedings  before  the  court,  was  given  to  the  heirs, 
whether  adults  or  minors ;  and  also,  that  no  guardian  ad  litem 
was  appointed  for  the  latter.  But,  it  is  conceded,  neither  of 
these  steps,  however  judicious,  and  proper  for  the  purpose  of 
protecting  the  interest  of  the  parties  concerned,  are  required  by 
the  statute  of  New  Jersey  or  practice  of  the  court 
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The  main  gronnd  relied  upon  for  setting  aside  the  sale,  is  to 
be  found  in  the  allegations  and  proofs  of  £rand  in  the  proceed- 
ings that  took  place  at  the  commissioners'  sale  of  the  premises, 
under  the  order  of  the  court  It  is  claimed  that  this  sale  is  void, 
and  should  be  set  aside,  on  the  ground  of  either  actual  or  con- 
structiye  fraud,  or  both.  This  sale  took  place  in  NoYember, 
1829,  and  was  confirmed  by  the  court  on  the  report  of  the  com- 
missioners the  January  term  following. 

Deeds  of  conveyance  were  made  of  the  premises  sold  in  the 
month  of  April  thereafter,  when  one  half  of  the  purchase-money 
was  paid ;  the  remaining  half  has  been  since  paid  in  pursuance 
of  the  conditions  of  sale,  and  order  ofthe  Orphans'  Court ;  and 
the  whole  of  the  purchase-money  received  by  the  heirs.  All  of 
them,  except  three,  became  of  age  as  early  as  at,  or  before,  Sep- 
tember, 1831.  Another  became  of  age  in  1834.  This  bill  was 
filed  October,  1841,  some  twelve  years  since  the  sale  took  place, 
and  eleven  since  most  of  the  purchase-money  was  paid.  Ac- 
tions of  ejectment  had  been  brought  in  the  early  part  of  that 
year,  the  precise  date  is  not  given. 

The  case  has  increased  very  much  in  importance  since  the 
sale  by  the  commissioners  in  1829,  on  account  of  the  large  and 
valuable  erections  and  improvements  made  upon  that  part  of 
the  premises  which  is  sought  to  be  recovered.  A  town  has 
sprung  up  on  the  bay,  called  Key  Port,  containing  a  populatioii 
of  several  hundred  inhabitants,  with  their  dwellings,  public  edi« 
fices,  docks,  or  wharves ;  and  a  great  portion  of  the  property 
has  passed  into  the  hands  of  bond  fide  purchasers. 

These  six  lots  were  purchased  at  the  commissioners'  sale  by 
a  company  organized  pending  the  sale,  and  who  made  the  pur- 
chase with  a  view  to  the  laying  out  and  establishment  of  a 
town  at  that  point  on  the  bay ;  and  after  the  confirmation  by 
the  court  in  the  name  of  the  bidders,  it  was  agreed  bletween  aU 
persons  interested  in  the  purchase,  and  the  commissioners,  tiiat 
these  lots  should  be  conveyed  to  John  L  Taylor,  one  of  the 
company,  in  trust  for  the  owners,  on  account  of  the  greater  con- 
venience in  granting  town  lots,  after  the  town  should  be  laid 
out  and  these  lots  put  into  the  market     The  deed  was  executed 
accordingly.     But,  it  appears  that  some  two  years  subsequent 
to  this  conveyance,  it  was  decided  by  the  Supreme  Ck>urt  of 
New  Jersey,  (1  Greene's  R.  182,)  that  a  deed  made  by  the  com- 
missioners in  partition  to  any  one,  other  than  the  person  reported 
as  the  purchaser,  was  void.     The  law  was  supposed  to  be  other- 
wise in  New  Jersey  down  to  this  decision,  as  it  is  in  several  of 
the  States.    5  Page,  620;  1  Dana,  261 ;  2  Dev.  &  B.  103 ;  11 
Id.  616.     The  title  was  first  attacked  solely  on  account  of  this 
flaw.    It  led  to  the  institution  of  the  actions  of  ejectment     The 
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defendants^  however,  applied  to  the  legislatore  for  relief,  and  in 
March,  1841,  a  general  act  .was  passra,  providing,  npon  proof 
being  made  to  the  satisfaction  of  the  court  or  jury  before  whom 
8uch  deed  was  offered  in  evidence,  that  the  lands  were  sold 
fairly,  and  without  fraud,  and  the  deed  executed  in  good,  faith, 
and  for  a  sufficient  consideration ;  and  with  the  consent  of  the 
persons  reported  as  purchasers,  the  deed  shdhld  have  the  same 
effect  as  though  it  had  been  made  to  the  purchaser. 

This  act,  as  is  admitted,  is  unobjectionable,  and  cured  this 
defect  in  the  deed ;  and  the  case,  therefore,  is  brought  down  to 
the  simple  question  of  fraud,  actual  or  constractive,  at  the  com- 
missioners' sale. 

The  whole  of  the  evidence  to  be  found  in  the  record,  except 
what  may  be  derived  from  the  pleadings,  bearing  upon  this 
question,  consists  in  notes  of  the  testimony  taken  by  tiie  coun- 
sel in  two  trials  in  the  ejectment  suits,  the  one  m  October, 
1842,  and  the  other,  in  April,  1844.  These  notes,  b^ing  an 
abridgment  of  the  testimony  of  the  witnesses  at  these  trials, 
are  not  always  free  from  obscurity  and  doubt  as  to  the  meaning, 
and  hcCving  been  taken  bv  the  opposing  counsel  are,  in  some 
instances,  inconsistent,  and  contradictory.  But,  upon  an  atten- 
tive examination  of  them,  and  making  all  due  allowance  for  the 
circumstances  under  which  they  were  taken,  we  are  satisfied, 
the  clear  weight  of  the  evidence  is  against  the  charge  of  actual 
fraud  in  the  proceedings  before  the  Orphans'  Coi^  or  in  the 
commissioners'  sale.' 

An  attempt  was  made  on  the  argument  to  impeach  the  good 
faith  of  the  report  of  the  commissioners,  which  recommended  a 
sale  of  the  property  instead  of  making  partition.  But  it  is  not 
pretended,  tl^t  the  report  contained  any  facts  bearing  upon  this 
question  which  were  untrue  or  had  the  effect  to  mislead  the 

i'udgment  of  the  court  The  law  authorizes  a  sale,  when  the 
and  is  so  circumstanced,  that,  in  the  opinion  of  the  commission- 
ers, partition  cannot  be  made  without  great  prejudice  to  the 
owners,  and  upon  satisfactory  proof  of  that  fact  being  made  to 
the  court.  The  commissioners  caused  a  survey,  and  map  of 
the  premises  to  be  made  which  accompanied  their  report,  and 
they  express  the  opinion,  after  an  examination  of  the  same,  the 
partition  could  not  be  made  without  injury  to  the  owners.  We 
may  presume  the  judges  had  satisfactory  evidence  before  them 
that  this  opinion  was  well  founded  before  they  granted  the 
order  of  sale ;  for,  until  some  facts  are  shown  going  to  impeach 
it,  and  with  which  the  commissioners  or  parties  interested  were 
privy,  such  is  the  legal  effect  of  the  order. 

Besides,  if  this  question  could  be  regarded  as  an  open  one 
now,  in  the  absence  of  any  evidence  going  to  impeach  the  order 
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of  the  Orphans'  Ck)iirt;,  the  result  would  not  be  changed ;  for 
every  witness  examined  on  the  subject  concurs  in  the  opinion 
that  the  farm  could  not  have  been  divided  among  the  heirs 
without  great  prejudice  to  their  interest 

By  the  law  of  New  Jersey,  and  the  order  of  the  court,  the 
commissioners  were  required  to  give  sixty  days'  notice  of  the  sale, 
by  posting  advertisements  in  five  of  the  most  public  places,  and 
publishing  the  same  in  one  newspaper  in  the  county.  The  com- 
nussioners,  in  conjunction  with  Joseph  Taylor,  the  guardian  of 
the  infant  children,  in  addition  to  this  notice,  caused  the  sale 
to  be  published  in  two  newspapers  in  the  city  of  New  York, 
and  also  published  and  circuited  some  one  hundred  handbills 
throughout  the  country.  The  greatest  pains  seem  to  have  been 
taken  to  give  the  widest  publicity  of  the  day  and  place  of  sale, 
and  to  secure  the  fullest  attendance  of  bidders.  The  farm  was 
divided  into  fifteen  allotments,  and,  according  to  the  evidence, 
in  the  most  judicious  manner  for  the  purposes  of  the  sale,  and 
which  were  struck  off,  not  only  at  full  prices,  but  at  prices  con* 
siderably  exceeding  the  highest  estimate  of  those  well  acquainted 
with  the  premises.  On  this  subject  the  evidence  is  all  one  way. 
£very  witness,  to  whom  the  question  is  put,  affirms  the  fact. 
The  highest  estimate  of  value  is  $15,000.  The  sales  amounted  to 
$19,941.19.  The  highest  rent  the  farm  had  previously  brought 
was  $300  per  annum,  for  most  of  the  time  it  had  been  rented 
for  $260.  The  soil  was  light,  sandy,  and  unproductive,  and  it 
is  agreed,  by  all  the  witnesses  who  speak  on  the  subject,  that, 
independently  of  the  improvements  made  since  the  sale,  it 
would  not,  at  the  time  they  were  speaking,  sell  for  more,  if  for 
as  much,  as  it  had  brought  at  the  conmiissioners'  sale. 

This  may  account  for  the  circumstance,  that  the  bill  of  com* 
plaint  is  not  filed  to  set  aside  the  sale  of  the  enSre  farm,  but 
only  as  to  that  portion  of  it  upon  which  the  large  and  valuable 
improvements  have  been  made,  and  the  parts  connected  wilh 
it ;  as,  independently  of  these,  there  can  be  no  inducement  to 
disturb  the  sale.     Success  would  be  rather  a  misfortune. 

The  reason  why  the  premises  sold  for  some  $5000  ov»  tiie 
estimates  and  expectations  of  those  best  acquainted  with  them, 
was  owing  to  the  fact,  that  some  enterprising  men  in  the  neigh- 
borhood foresaw  that  the  Raritan  Bay,  at  that  point,  was  capa- 
ble of  being  made  a  port  of  some  business ;  and  that,  by  an 
expenditure  of  sufficient  capital  to  accomplish  this,  a  town 
might  be  built  up,  which  would  afford  a  remuneration  for  the  out- 
lay, and  the  port  afford  convenience  and  facilities  to  the  people 
of  that  neighborhood,  as  well  as,  probably,  add  something  to  the 
value  of  their  property.  The  practicability  of  this  scheme  was 
the  inducement  held  out  by  the  commissioners  and  guardian  of 
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the  infants,  and  persons  immediately  interested  in  the  property,  to 
the  purchasers ;  and,  as  is  manifest  upon  the  proof,  furnished 
the  leading  motive  for  competition  in  the  biddings  at  the^sale. 
This  enterprise,  however,  required  a  considerable  outlay  of  capi* 
tal  in  the  construction  of  docks,  or  wharves,  and  in  the  erection 
of  a  warehouse,  and  other  edifices,  for  the  accommodation  of 
the  public,  beyond  the  means  of  any  individual  in  that  some- 
'what  retired  locality,  or  of  any  one  who  might  be  inclined  to 
take  an  interest  in  it.  To  overcome  this  difficulty,  those  inte- 
rested in  the  sale,  and  who  were  desirous  the  property  should 
bring  the  highest  price,  exerted  themselves  to  form  an  associa- 
tion or  company,  composed  of  persons  in  the  neighborhood  who 
had  a  common  and  general  interest  in  the  object  in  view,  viz. 
the  building  up  of  this  little  port  and  town,  for  the  purpose  of 
bidding  in  the  property,  and  engaging  in  the  enterprise.  Holmes, 
the  owner  of  one  seventh,  H.  N.  Kearney,  one  of  the  heirs,  and 
Joseph  Taylor,  the  guardian  of  the  minors,  were  more  or  less 
active  in  getting  up  this  association,  and  no  doubt  with  the 
knowledge  and  approbation  of  the  commissioners. 

There  was,  also,  another  circumstance  that  operated  in  the 
formation  of  this  company.  A  little  port  and  town  had  sprung 
up  at  a  neighboring  point  on  the  bay  called  Middletown  point; 
and  it  was  given  out  that  the  people  of  this  town  had  associated 
to  bid  off  the  site  of  this  new  one  at  the  sale,  in  contemplation 
and  vdth  a  view  to  prevent  a  rival  place  of  business  in  that 
vicinity. 

Under  these  circumstances,  the  company  in  question  was 
formed,  and  bid  at  the  sale  in  competition  with  the  Middletown 
point  association ;  and,  being  the  highest  bidders,  the  property 
was  struck  off  to  them. 

There  are  some  cases  deriving  their  principles  from  the  severe 
doctrines  of  Bexwell  r.  Christie,  Cowp.  396,  and  Howard  v. 
Castle,  6  T.  R.  642,  to  be  found  in  books  of  hi£[h  authority  in 
this  country,  that  would  carry  us  the  length  of  avoiding  this 
sale,  simply  on  the  ground  of  this  association  having  been 
formed  for  the  purpose  of  bidding  off  the  premises,  for  the  rea- 
son that  all  such  associations  tend  to  prevent  competition,  and 
thereby  to  a  sacrifice  of  the  property.  3  Johns.  Cases,  29 ;  6 
Johns.  Rep.  194;  8  Id.  444;  13  Id.  112;  2  Ham.  505;  5  Halst. 
87 ;  2  Kent,  539 ;  1  Story's  Eq.  Jur.  §  293.  Later  cases,  how- 
ever, have  qualified  this  doctnne,  by  taking  a  more  practical 
view  of  the  subject  and  principles  involved,  and  have  placed  it 
upon  ground  more  advantageous  to  all  persons  interested  in  the 
property,  while  at  the  same  time  affording  all  proper  protection 
against  combinations  to  prevent  competition.  2  Dev.  126 ;  3 
Mete  384;  25  Maine  Rep.  140;  2  Const  Rep.  (8.  C.)  821;  3 
Ves.  625;  12  Id.  477;  11  Serg.  &  Rawle,  86. 
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It  is  true  ihat  in  every  association  formed  to  bid  at  the  sale, 
and  who  appoint  one  of  their  njamber  to  bid  in  behalf  of  ihe 
company,  there  is  an  agreement,  express  or  implied,  that  no 
other  member  will  participate  in  the  bidding ;  and  hence,  in  one 
sense,  it  may  be  said  to  have  the  eiS^ct  to  prevent  competition* 
But  it  by  no  means  necessarily  follows  that  if  the  association 
had  not  been  formed,  and  each  member  left  to  bid  on  his  own 
account,  that  the  competition  at  the  sale  would  be  as  strong  and 
efficient  as  it  would  by  reason  of  the  joint  bid  for  the  benefit 
and  upon  the  responsibility  of  alL    The  property  at  stake  might 
be  beyond  the  means  of  the  individual,  or  might  absorb  more 
of  them  than  he  would  desire  to  invest  in  the  article,  or  be  of  a 
description  that  a  mere  capitalist,  without  practical  men  as  as- 
sociates, would  not  wish  to  encumber  himself  with.     Much  of 
the  property  of  the  country  is  in  the  hands  of  incorporated  or 
joint-stock  companies ;  tiie  business  in  which  they  are  engaged 
being  of  a  magnitude  requiring  an  outlay  of  capital  that  can 
be  met  only  by  associated  wealth.    Bailroads,  canals,  ship  chan- 
nels, manmacturing  establishments,  the  erection  of  towns,  and 
improvement  of  harbors,  are  but  a  few  of  the  instances  of  private 
enterprise  illustrating  the  truth  of  our  remark.    It  is  apparent  that 
if,  for  any  cause,  any  one  of  these  or  of  similar  masses  of  pro* 
perty,  should  be  brought  to  the  stake,  competition  at  the  sales 
could  be  maintained  only  by  bidders  representing  similar  com* 
panics,  or  associations  of  individuals  of  'competent  means* 
Froperty  of  this  description  cannot  be  divided,  or  separated  into 
firagments  and  parcels,  so  as  to  bring  the  sale  within  the  means 
of  mdividual  bidders.     The  value  consists  in  its  entirety,  and  in 
the  use  of  it  for  the  purposes  of  its  original  erection ;  and  the 
capital  necessary  for  its  successful  enjoyment  must  be  equal 
not  onlv  to  purchase  the  structures,  establishments,  or  works, 
but  sufficient  to  employ  them  for  the  uses  and  purposes  for 
which  they  were  originally  designed. 

These  observations  are  sufficient  to  show  that  the  doctrine 
which  would  prohibit  associations  of  individualB  to  bid  at  the 
legal  public  sales  of  property,  as  preventing  competition,  how- 
ever specious  in  theory,  is  too  narrow  and  limited  for  the  prac* 
tical  business  of  life,  and  would  oftentimes  lead  inevitably  to 
the  evil  consequences  it  was  intended  to  avoid.  Instead  of  en- 
couraging competition,  it  would  destroy  it.  And  sales,  in  many 
instances,  could  be  effected  only  after  a  sacrifice  of  the  value, 
until  reduced  within  the  reach  of  the  means  of  the  individual 
bidders. 

We  must,  therefore,  look  beyond  the  mere  fact  of  an  associa- 
tion of  persons  formed  for  the  purpose  of  bidding  at  this  sale, 
as  it  may  be  not  only  unobjectionable,  but  oftentimes  merito- 
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liouS)  if  not  necessary,  and  examine  into  the  object  and  purposes 
of  it  ^  and  if,  upon  such  examination,  it  is  found,  that  the  ob- 
ject and  purpose  are,  not  to  prevent  competition,  but  to  enable, 
or  as  an  inducement  to  the  persons  composing  it,  to  participate 
in  the  biddings,  the  sale  should  be  upheld — otherwise  if  for 
the  purpose  of  shutting  out  competition,  cmd  depressing  the 
sale,  so  as  to  obtain  the  property  at  a  sacrifice. 

Each  case  must  depend  upon  its  own  circumstances;  the 
courts  are  quite  competent  to  inquire  into  them,  and  to  ascer- 
tain and  determine  the  true  character  of  each. 
.   Applying  these  principles  to  the  sale  before  us,  it  is  quite 
clear,  upon  the  evidence,  that  it  should  be  maintained.    The 
leading  motive  of  the  association,  and  purchase,  was  the  con- 
struction of  a  little  port  and  town  upon  the  bay  in  their  neigh- 
borhood, which,  it  was  believed,  besides  the  convenience  afforded 
to  their  business  transactions,  would  tend  to  enhance  the  value 
of  the  property  in  the  vicixdty.     The  association  was  composed, 
chiefly,  of  the  farmers  in  the  neighborhood,  who  had  not  the 
means  individuaUy  to  meet  the  expenses  of  the  enterprise,  as  the 
ne<;es8ary  outiay,  to  aflbrd  any  chance  of  success,  would  be 
considerable.     Hence  the  agreement  to  join  in  the  purchase 
and  in  the  expense.    From  ten  to  twelve  thousana  dollars 
were,  in  point  of  fact,  laid  out  by  the  company  at  an  early  day, 
in  the  construction  of  a  dock,  warehouse,  and  tavern-house, 
with  a  view  to  the  encouragement  of  the  settiement  of  the 
town.     The  members  composing  it  did  not  regard  the  purchase 
as  a  speculation  of  any  great  value  at  the  time,  as  three  of 
them  sold  out  their  interest  soon  afterwards  at  an  advance 
only  of  from  twen^-five  to  for^  dollars  each,  and  others 
withdrew  from  it.    Holmes,  one  of  the  most  active  in  getting 
it  up,  sold  his  interest  for  $35,*ainl,  H.  N.  Kearney^  one  of  the 
heirs,  his,  for  $40.    And,  as  appears  from  the  evidence,  none 
of  the  parties  concerned  in  the  purchase,  and  in  the  building  up 
of  the  town,  have  made  profits  of  any  account  out  of  the  enter- 
prise.   It  has  been,  as  a  whole,  rather  an  unfortunate  concern, 
aside  from  the  costs  of  this  litigation,  and  the  chances  of  losing 
the  town  itself,  with  all  its  erections  and  improvements,  as  the 
final  result  of  it. 

The  only  fortunate  parties  concerned,  are  the  heirs,  who  have 
realized  a  very  large  price  for  their  property  -^  a  price  which,  it 
is  admitted  upon  the  evidence,  it  would  not  sell  for  at  the  pre- 
sent time,  aside  from  the  new  and  expensive  improvements. 
They  had  rented  it,  for  a  series  of  years,  at  $260  a  year.  The 
proceeds  of  the  ssde,  at  interest,  produces  nearly  $1400  per 
annum.  Each  heir  had  been  in  the  receipt  of  less  than  $40 
a  year,  as  his  or  her  share  of  the  rent  since  the  sale,  nearly 
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$200  each,  thus  reoeiving  an  animal  income  equalling  almost,  if 
not  quite,  the  net  entire  income  of  the  seven* 

We  are  satisfied  that  no  actual  £raud  has  been  shown  in  tlie 
case,  and  that  the  sale  cannot  be  disturbed  on  ^bia  ground. 

Then,  is  the  sale  void,  and  liable  to  be  setaside  on  the  ground 
of  constructive  fraud  ? 

It  is  said  that  the  commissioners,  and  guardian  of  the  minor 
children^  were  interested  in  it,  and  that  from  the  relation  in 
which  they  stood  to  the  property,  and  to  the  heirs,  this  interest 
infected  the  purchase  with  ^legality  as  matter  of  law,  so  as  to 
compel  a  court  of  equity  to  set  it  aside.     Admitting  the  £eu^ 
to  be  true,  the  conclusion  is  not  denied.    But  tihe  answer 
is,  the  proofs  fail  to  make  out  the  allegation.      Taylor,  tbe 
ffuaxdian,  and  two  of  the  commissioners,  James  Hopping  and 
Leonard  Walling,  took  an  interest  in  the  company  some  three 
months  and  more  after  the  sale,  namely,  in  the    Februaxr 
following.    Taylor  bought  out  the  interest  of  Holmes,  for  whi<JL 
he  gave  him  an  advance  of  forty  dollars.    Leonard  WaUing 
took  the  interest  of  Stevens,  and  James  Hopping  of  another  ol^ 
the  members,  at  the  same  time.    The  company  were  tl\en  about 
commencing  the  improvements  with  a  view  to  the  laying  out 
of  the  town  and  construction  of  the  dock  or  wharf.    This  is  the 
first  time  these  persons  axe  spoken  of  in  the  evidence  as  having 
any  interest  in  tiie  concern,  and  these  are  the  circumstances  tut- 
der  which  it  was  taken.     The  three  died  some  years  before  the 
institution  of  this  or  of  the  ejectment  suits,  and  we  have  not, 
therefore,  the  benefit  of  their  explanation.   Taylor,  the  guardian, 
died  in  1836,  and  Hopping  and  Walling,  the  two  commission^ 
ers,  a  year  or  two  later.     Edward  Taylor,  the  only  surviving 
commissioner,  was  examined  as  a  witness  in  the  ejectment  suit^ 
and  expresses  his  confident  belief  that  neither  of  these  persons 
had  any  interest  in  the  purchase  at  the  time  of  the  sale,  and  has 
again  affirmed  the  same  in  his  answer  to  this  bilL     The  fact  is 
denied  in  the  answers  of  all  the  defendants ;  and  there  is  not 
only  no  proof  to  contradict  it,  but  affirmative  evidence,  as  we 
have  seen,  sustaining  the  answers  in  this  respect.    Doubtieasi 
if  these  persons  were  living,  and  we  could  have  had  the  benefit 
of  their  own  account  of  the  matter,  the  explanation  would  have 
been  more  full  and  satisfactory.     But  the  circumstance  should 
not  operate  to  the  prejudice  of  the  defendants.     The  delay  in 
the  commencemeftt  of  the  Utigation  and  in  the  impeachment  of 
the  conduct  of  three  of  the  principal  parties  to  the  transaction, 
until  after  their  decease,  is  alone  attnbutable  to  the  complain- 
ants. It  would  be  unjust  to  indulge  in  presumptions  against  the 
fairness  of  their  conduct  under  such  circumstances. 

It  has  been  said,  also,  that  inasmuch  as  the  txust  imposed  upon 
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these  commissioners  had  not  expired  at  the  time  they  became 
interested  in  the  company  in  Febraary,  1830,  even  admitting 
their  interest  then  commenced,  the  case  is  still  within  the  prin- 
ciple, forbidding  the  trostee  to  purchase.  The  one  half  of  the 
purchase-money  was  to  be  received  from  the  purchasers  on  the 
first  of  April  thereafter;  and  the  security  to  be  taken  for  the  re- 
mainder. But,  we  think  this  conclusion  would  carry  the  appli- 
cation of  the  principle  beyond  the  reason  upon  which  it  is 
founded.  The  only  consequence  of  the  interest  taken  in  the 
purchase  by  the  commissioners  at  this  period  was  to  subject 
themselves  personally  to  the  first  payment  of  the  purchase- 
money,  which  we  do  not  see  could  operate  prejudicially  to  the 
heirs. 

It  is  also  said  that  Primrose  Hopping,  the  auctioneer  at  the 
sale,  was  interested  in  the  company,  and  hence  a  purchaser,  and, 
that  for  this  reason  the  sale  should  be  set  aside.  We  are  free 
to  admit,  if  it  clearly  appeared  that  he  was  one  of  the  associa- 
tion, who  bid  off  the  property  at  the  time  of  the  sale,  there  would 
be  very  great  difficulty  m  upholding  it,  even  in  the  absence  of 
any  actual  fraud  in  the  case.  The  reasons  for  this  conclusion 
are  too  obvious  to  require  explanation.  We  have  accordingly 
looked  with  some  care  and  interest  into  the  record,  for  the  pur- 
pose of  ascertaining  whether  this  allegation  is  well  founded,  and 
although  we  regard  this  as  the  most  doubtful  and  unsatisfactory 
portion  of  the  defence,  and  one  upon  which  different  min(& 
might  arrive  at  different  results,  in  this  very  complicated  and 
coiidfused  mass  of  pleadings  and  of  proofs,  yet,  the  inclination 
of  our  mind  after  the  most  attentive  examination  is,  that  he  was 
not  a  member  of  the  association,  and  had  no  interest  in  it  at  the 
time  the  sale  took  place.  Primrose  himself  was  a  witness  in  the 
ejectment  suits  and  denies  his  interest,  and  this  is  substantially 
confirmed  by  Holmes,  the  most  active  man  in  getting  up  the 
company.  Some  of  the  answers  admit,  upon  information  and 
belief,  others  more  directly,  while  some  deny,  that  Primrose  was 
a  member  of  the  company.  The  truth  is,  the  association  was 
got  up  suddenly  by  a  mere  verbal  understanding  at  the  time, 
and  no  one  seems  to  have  known  with  any  certamty  the  exact 
number  or  persons  comprising  it  Hence  scarcely  any  two  of 
the  defendants  in  their  answers,  or  witnesses  agreej  as  to  the 
individuals  engaged  in  it.  Mr.  Lippencott,  who  appears  to  h^Lve 
been  one  of  the  most  intelligent  and  responsible  members*,  says, 
in  his  answer,  that  the  particular  persons  concerned  in  it  were 
not  finally  setUed  upon  or  fixed  until  about  the  time  the  first 
payment  of  the  purchase-money  in  April ;  and  this  is  the  first 
time  he  mentions  Primrose  as  having  become  a  member.  As 
we  have  already  said,  the  evidence  in  the  case  consisting  of  the 
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notes  of  the  opposite  counsel  in  the  ejectment  suits,  is  very 
much  abridged,  and  some  parts  of  it  of  doubtful  meaning,  and 
frequently  inconsistent  and  contradictory;  but  we  think  the  fair 
construction  and  weight  of  it  confirms  the  testimony  of  Prim- 
rose himsell  It  is  very  probable,  and  indeed  is  virtually  ad- 
mitted by  himself,  that  he  was  aware  at  the  time  of  the  ssde,  he 
could  have  an  interest  in  the  company  if  he  wished ;  and,  if  this 
was  a  case  that  fairly  admitted  the  question  of  actual  fraud  to 
be  raised,  this  expectation,  or  contemplation  of  a  possible  future 
interest,  would  be  entitled  to  great  weight  But,  in  the  absence 
of  actual  fraud,  and  with  the  admitted  fact,  that  the  property 
was  sold  not  only  for  a  full,  but,  for  a  very  large  price,  and 
which  the  heirs  have  received,  and  been  in  the  enjoyment  of  for 
the  last  eight  or  ten  years,  we  think  it  would  be  pressing  the 
principle  of  constructive  fraud  to  a  refinement  in  its  practical 
application,  beyond  the  reason  of  it,  as  it  certainly  would  be  in 
utter  subversion  of  the  justice  in  the  particular  case,  to  concede 
to  it  the  effect  claimed. 

The  conduct  of  the  auctioneer  is  also  impeached  in  respect  to 
the  biddings  upon  lot  No.  8,  one  of  the  most  valuable  lying  on 
the  bay,  and  in  striking  it  ofi*  to  the  bidder  on  behalf  of  this 
company.  But  nearly  all  the  witnesses  examined  on  tiiis  sub- 
ject concur  in  disproving  the  charge. 

Taylor,  the  only  surviving  conmiissioner,  and  who  has  never 
had  any  interest  in  the  premises  in  dispute,  and  was  superin* 
tending  the  sale  at  the  time,  says  the  lot  was  cried  audibly  seve* 
ral  times  to  get  another  bid  after  the  bidding  had  ceased ;  and 
that,  after  it  was  thus  cried,  timely  notice  was  given  by  the 
auctioneer,  that  if  none  other  was  made,  it  would  be  struck  o£ 

It  is  also  said  that,  after  bids  had  been  made  upon  this  lot  the 
first  day  of  the  sale,  the  sale  was  stopped,  and  adjourned  until 
the  next  day.  But  all  the  witnesses  agree,  that  this  was  for  the 
purpose  of  preventing  a  sacrifice  of  the  property,  and  to  secure 
greater  competition.  The  bid  was  at  twenty-eight  dollars  per 
acre  when  the  adjournment  took  place.  The  next  day  it  sold 
for  forty-three  dollars  per  acre. 

Without  pursuing  the  case  further,  we  are  satisfied  that  tiie 
decree  below  in  favor  of  the  defendants  is  right,  and  should  be 
affirmed. 

Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  and  Mr.  Jus- 
tice CURTIS  dissented. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
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£rom  the  CSircuit  Court  of  iiie  United  States  for  the  District  of 
New  Jersey,  and  was  argued  by  counseL  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
'  and  the  same  is  hereby,  affirmed,  with  costs. 


Augusts  F.  Delauriebb,  Plaintiff  in  Error,  v.  Thomas 

Emison. 

The  NTeral  acts  of  CoDgress,  passed  in  relation  to  claims  to  land  in  Missouri,  nnder 
Spanish  concessions,  reserved  snch  lands  from  sale  from  time  to  time.  But  there 
was  an  intermission  of  snch  legislation  from  the  29th  of  Maj,  1829,  to  the  9th  of 
July,  1832 ;  and,  during  this  interval,  lands  so  claimed  were  upon  the  footing  of 
other  public  lands,  as  to  sale,  entry,  and  so  fortii. 

By  an  act  of  the  6th  of  March,  1820,  (3  Stat,  at  Large,  545,)  Congress  gave  a  oer^ 
tain  amount  of  land  to  the  State  of  Missouri,  to  be  selected  by  the  legislature 
thereof,  on  or  before  the  Ist  of  January,  1825 ;  and  by  another  act,  passed  on  the 
dd  of  March,  1831,  (4  Stat,  at  Large,  492,)  the  legislature  were  authorized  to  sell 
'this  land. 

Before  the  1st  of  January,  1825,  the  legislature  selected  certun  lands,  which  were 
then  claimed  under  Spanish  concessions,  and  reserved  from  sale  under  the  acts  of 
Congress  first  mentioned. 

In  November,  1831,  the  land  so  selected  was  sold  by  the  legislature,  in  conformity 
with  the  act  of  Congress  of  the  preceding  March. 

This  sale  having  been  made  in  the  interval  between  May,  1829,  and  July,  1832,  con* 
Teyed  a  valid  title,  although  tibe  claimant  to  the  same  land  was  subsequently  con- 
filmed  in  his  title  by  Congress,  in  1836. 

This  case  was  brought  up  from  the  Supieme  Court  of  the 
State  of  Missouri,  by  a  writ  of  error  issued  under  the  25th 
section  of  the  judiciary  act.  It  was  an  action  of  ejectment 
brought  by  the  plaintiff  in  error,  Delauriere,  against  Emison. 
Both  parties  claimed  titles  under  acts  of  Congress.  The  case 
was  carried  to  tjie  Supreme  Court  of  Missouri,  where  the  deci- 
sion was  against  Delauriere,  and  he  sued  out  a  writ  of  error  to 
bring  the  question  before  this  court. 

Delauriere  claimed  under  a  Spanish  concession,  granted  by 
Delassus,  and  subsequently  confirmed  by  Congress ;  and  Emi- 
son, under  an  act  of  Congress  granting  certain  land  to  Missouri, 
and  sold  by  that  State.  The  history  of  the  laws  relating  to 
the  adjustment  of  land  titles  in  Missouri  is  given  with  great 
particularity  in  the  report  of  the  case  of  Stoddard  v.  Chambers, 
2  How.  285.  The  following  is  Hie  history  of  the  two  titles  in 
this  case,  as  exhibited  in  the  court  below : 

Plaintiff's  Title. 
The  plaintiff  claimed  title  by  virtue  of  a  concession  from 
Carlos  Dehault  Delassus,  lieutenant-Govemor  of  Upper  Louis- 
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lana,  to  Louis  Labeanme  and  Charles  Fiemon  Delaurieie,  for 
10,000  aipens  of  land,  at  a  place  called  La  Saline  Ensang-lamiee 
(The  Bloody  Saline.)  The  tract  was  stirveyed  by  James  Ran- 
kin, Deputy  Surveyor,  and  certified  by  Antonio  Soniard,  Sm^ 
veyor-Oeneral.  Fremon  Delanriere  and  his  family  resided  upon 
the  land,  and  made  salt  upon  it  in  1800,  and  for  several  yeaiB 
afterwards.  The  claim  was  filed  with  the  Recorder  of  liand 
Tities,  before  the  Ist  July,  1808,  and  was  reserved  from  sale  by 
the  acts  of  3d  March,  1811,  and  17th  February,  1818.  It  was 
confirmed  to  the  claimants,  or  their  legal  representatives,  by  the 
act  of  the  4th  July,  1836.  Louis  Labeaume  conveyed  his  inte- 
rest in  the  land  to  Fremon  Delanriere,  by  a  deed  dated  ISlh 
July,  1806,  and  the  present  plaintiff  purchased  the  entire  inte- 
rest of  Fremon  Delauiiere  at  sherifPs  sale. 

Defendant's  Title. 

The  defendant  set  up  a  titie  derived  from  the  United  States, 
as  foUows : 

By  the  6th  section  of  an  act  of  Congress,  approved  Maidi 
6,  lb20,  entitied  <^An  act  to  authori2e  tiie  people  of  Missooii 
Territory  to  form  a  constitution,"  &c,  it  was  enacted  that  cer^ 
tain  propositions  be,  and  the  same  thereby  were  offered  to  the  con- 
vention of  said  Territory  of  Missouri,  when  formed,  for  their 
free  acceptance  or  rejection,  which,  if  accepted  by  the  conven- 
tion, should  be  obligatory  upon  the  United  States. 

Ainong  said  propositions  was  one,  as  follows,  viz.  ^  That  aU 
salt-springs,  not  exceeding  twelve  in  number,  witii  six  sections 
of  land  adjoining  to  each,  shall  be  granted  to  said  State,  f<» 
the  use  of  said  State,  the  same  to  be  selected  by  Ihe  legislature 
of  said  State,  on  or  before  the  Ist  day  of  January,  in  the  year 
1825 ;  and  the  same,  when  so  selected,  to  be  used  under  such 
terms,  conditions,  and  regulations  as  the  legiriature  of  said  State 
shall  direct :  Provided,  That  no  salt-spring,  tiie  right  whereof  now 
is,  or  hereafter  shall  be,  confirmed  or  adjudged  to  any  individual 
or  individuals,  shall  by  this  section  be  granted  to  said  State, 

And  provided,  also,  '<  That  the  legislature  shall  never  sell  or 
lease  the  same,  at  any  one  time,  for  a  longer  period  tiian  ten 
years,  witiiout the  consent  of  Congress."*  Story's  Laws,  voL  3, 
1762,  (U.  S.  Stat  Large, vol.  3,  p.  545.)  This,  with  all  the  other 
propositions,  was  duly  accepted  by  said  convention  of  Missouri^ 
by  an  ordinance  adopted  July  19, 1820.  Laws  of  Mo.,  (by  Ed- 
wards,) vol.  1,  p.  632.  Six  of  said  salt-springs,  vdth  the  sec- 
tions of  land  adjoining,  were  selected  by  the  Legislature  of  Mis- 
souri, on  or  before  the  12th  day  of  January,  1822.  The  seventii, 
with  the  lai^d  adjoining,  (six  sections,)  was  selected*  December 
14,  1822,  by  said  legislature,  as  appears  by  an  act  approved 
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that  day.    Laws  of  Missouri  of  1822^  p.  59 ;  Edwards's  edition, 
voL  1,  p.  83. 

Under  (his  last  act,  and  another  approved  the  day  next  pre- 
vious, commissioners  were  appointed  for  the  pturpose  of  select- 
ing the  remaining,  with  the  six  sections  of  land  adjoining  to 
each,  to  which  the  State  was  entitied  under  said  act  of  Con- 
gress.    Laws  of  Mo.  (by  Edwards,)  voL  1,  p.  981. 

These  acts  made  It  the  duty  of  the  commissioners  to  select 
five  springs  and  adjoining  landb,  and  make  their  report  to  the 
legislature  at  the  next  session,  to  commence  the  third  Monday 
of  November,  1834.  They  also  made* it  the  duty  of  the  com- 
missioners to  file  with  the  register  of  the  land  office  of  the 
district,  where  any  salt-spring  might  be  selected,  a  notice  of  the 
same,  and  of  the  land  aajoining  each  spring,  describing  as  pre- 
cisely as  practicable  the  locality  of  the  same.  See  §  4,  Act  ])e- 
cember  13, 1822. 

The  commissioners  were  required  to  meet  in  the  town  of 
Franklin  on  the  first  Monday  in  September,  1828,  or  as  soon 
thereafter  as  might  be,  and  from  thence  proceed  to  select  the 
five  salt-springs  and  land  adjoining.  Laws  of  Missouri,  1822, 
p,  57,  Edwards's  ed.  voL  1,  p.  983. 

Said  commissioners  made  the  selections  and  reported  to  the 
next  session  of  the  legislature,  as  required,  after  which,  but  dur- 
ing that  session,  by  an  act  approv^  January  14, 1825,  it  was 
enacted  as  follows :  ^  That  the  following  salt  springs,  with  the 
lands  adjoining  to  each,  as  hereinafter  mentioned,  are  hereby 
declared  to  be  selected  and  accepted  for  the  use  of  this  State, 
under  the  proviBions  of  an  act  of  the  Congress  of  the  United 
States,  entitied  "An  act  to  authorize  the  people  of  the  Territory 
of  Missouri  to  form  a  constitution,"  (giving  the  full  titie  of  the 
act,)  approved  the  6th  day  of  March,  m  the  year  one  thousand 
eight  hundred  and  twenty,  that  is  to  say,  "First  Section." 
Then  follows,  in  regular  order,  an  enumeration  and  description 
of  the  entire  twelve  springs  and  the  lands  adjoining  each,  which 
had  been  selected  at  various  times,  as  before  stated. 

The  land  in  controversy  in  this  suit,  is  a  part  of  that  selected 
through  the  conunissioners  appointed  under  said  acts-  of  1822. 

By  an  act  of  the  Legislature  of  Missouri,  approved  January 
15, 1831,  entitied  "An  act  to  provide  for  the  scde  of  the  saline 
lands,"  it  was  enacted,  so  soon  as  Congress  should  raise  the  re- 
striction thereon,  and  assent  to  the  sale  for  the  benefit  of  the 
State,  the  twelve  salt-springs,  together  with  six  sections  of  land 
attached  .thereto,  obtained  from  me  United  States  for  the  benefit 
of  the  State,  the  whole  of  the  said  lands  should  be  offered  for 
sale  in  a  manner  particularly  described  in  said  act  Laws  of 
Missouri,  (by  Edwards,)  voL  2,  p.  179. 


528  SUPREME   COURT. 

Delaariere  v.  Emison. 

By  the  8th  section  of  an  act  of  Coe^^sb,  approved  March  3, 
183l,  entitled  "An  act  to  create  the  office  of  surveyor  of  public 
lands  for  the  State  of  Louisiana,"  it  was  enacted  that  the  legis- 
lature of  said  State  of  Missouri  shall  be,  and  is  hereby,  author- 
ized to  sell  and  convey  in  fee-simple  all  or  any  part  of  the  salt- 
springs,  not  exceeding  twelve  in  number,  ana  six  seedons  of 
land  adjoining  to  each,  granted  to  said  State,  by  the  United 
States,  for  the  use  thereof,  and  selected  by  the  legislature  of 
said  State  on  or  before  the  1st  day  of  January,  182S.''  Story, 
Laws,  voL  4,  2259 ;  Stat  at  Large,  voL  4,  p.  493,  494. 

On  the  29th  day  of  November,  1831,  the  land  in  controversy 
was,  in  the  mode  prescribed  by  said  act  of  the  legislature,  of 
January  15, 1831,  sold  to  James  Emison,  under  whom  the  de- 
fendant holds,  and  patents  therefor,  from  the  State  of  Missouri, 
dated  April  26, 1832,  were  duly  executed  to  said  Emison.  The 
plaintiff  asked  for  the  following  instructions,  which  the  court 
refused  to  give,  and  to  which  refusal  the  plaintiff  excepted: 

1st.  That  if  the  land  in  controversy  haa  been,  before  the  20tii 
day  of  December,  1803,  conceded  by  the  Spanish  government 
to  Fremon  Delauriere  and  Louis  Labeaume,  and  that  said  land 
had  been  surveyed  before  the  10th  day  of  March,  1804,  and  that 
said  Delauriere  and  Labeaume,  or  their  legal  representatives, 
had  filed  with  the  Recorder  of  Land  Titles,  prior  to  1st  of  July, 
1808,  notice  of  said  claims ;  then  said  claim  was  reserved,  and 
could  not  be  lawfully  selected  by  the  State  of  Missouri,  under 
provisions  of  the  act  of  CSongress  of  the  6th  March,  1820,  pro- 
vided said  claim  of  Fremon  Delauriere  and  Louis  Labeaume 
has  since  been  confirmed. 

2d.  That,  by  the  act  of  Congress  of  the  6th  of  March,  1820, 
the  legislature  of  Missouri  could  not  lawfully  select  any  land 
which  had  been,  or  was  thereafter,  confirmed  or  adjudged  to  any 
individual  or  individuals. 

3d.  That,  unless  the  legislature  of  the  State  of  IMlssouri  made 
its  selection  of  the  land  in  question,  on  or  before  the  1st  of  Jan- 
uary, 1825,  it  was  illeg^,  and  is  not  a  vaUd  title  against  a  con- 
firmation under  the  act  of  the  4th  of  July,  1836. 

4th.  That  the  act  of  Congress  of  the  3d  Mardi,  1831,  con- 
veys no  title  in  any  lands  to  the  State  of  Missouri ;  said  act  only 
authorizes  said  States  to  sell,  absolutely,  lands  already  granted 
by  the  act  of  the  6th  of  March,  1820.    . 

The  defendant  asked,  and  the  court  gave,  the  following  in- 
structions to  the  jury,  to  the  giving  of  which  the  plaintiff  ex- 
cepted. The  defendant,  by  his  counsel,  first  moves  the  court  to 
instruct  the  jury : 

1st  That  if  they  believe,  from  the  evidence  in  this  cause,  that 
the  State  of  Missouri  selected  the  land,  on  or  before  the  Ist  day 
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of  January,  1825,  under  the  2d  clause  of  the  6th  section  of  an 
act  of  the  Congress  of  the  United  States,  entitled  ^An  act  to 
authorize  the  people  of  the  Missouri  Teiritor^  to  fonn  a  consti* 
tntion,  &c,  approved  the  6th  of  March,  1820;"  and  that  said 
State  of  Missouri  sold  and  patented  the  said  land  in  oontro* 
versy  in  fee-simple  to  the  said  defendant,  after,  the  3d  day  of 
March,  1831,  and  before  the  '9th  day  of  July,  1832,  they  should 
find  for  the  defendant. 

2d.  That,  if  they  shall  believe  from  t)ie  evidence,  that  said 
land  was  selected  hj  the  State  of  Missouri,  under  said  act,  on 
or  before  the  1st  of  January,  1825,  and  that  said  State  after- 
^wards,  and  between  the  3d  of  March,  1831,  and  the  9th  of 
July,  1832,  sold  and  patented  the  said  land  to  the  defendant, 
they  ought  to  find  for  the  defendant,  although  they  may  believe 
the  said  land  was  confirmed  to  the  plaintmPs  landlord  by  the 
act  of  July  4, 1836. 

The  jury  found  a  verdict  for  the  defendant,  which  the  court 
refused  to  set  aside,  to  which  refusal  the  plaintiff  excepted.   The  ^ 
judgment  of  the  Circuit  Court  was  amrmed  by  the  Supreme 
Court  of  the  State  of  Missouri,  and  the  case  was  removed 
thence  to  this  court  by  writ  of  eiror. 

It  was  submitted  upon  a  printed  brief  by  3lr.  Wells,  for  the 
plaintiff  in  error,  and  arguea  by  Mr.  Oeyer,  for  the  defendant 
in  eiror. 

Mr.  Wells,  for  the  plaintiff  in  error,  made  the  following  points : 

1.  The  plaintiff  in  error  says  that  the  Circuit  Court  erred  in 
refusing  the  first  instruction  asked  by  him. 

That  instruction  asserts  the  principle,  that  if  the  land  had  been 
by  the  Spanish  government  granted  to  Labeaume  and  Delau- 
riere  prior  to  the  20th  December,  1803,  and  surveyed  prior  to 
the  10th  March,  1804,  and  a  notice  of  the  daim  filed  with  the 
recorder  of  land  titles  on  or  before  the  1st  July,  1808,  that  it  was 
reserved  from  sale  and  could  not  have  been  lawfully  selected  by 
the  State  under  the  act  of  6th  March,  1820. 

The  first  branch  of  the  proposition  is  true  beyond  all  doubt. 
That  these  circumstances  would  brine  the  claim  within  the  pro- 
visions of  the  acts  of  1811  and  1818,  and  entitle  it  to  be  re- 
served from  sale,  will  not  be  controverted.  The  question  is,  if 
reserved,  could  the  State  lawfully  select  it  under  the  act  of 
March  6th,  1820.  That  claims  of  this  description  were  protected 
by  the  treaty  of  1803,  has  long  since  been  settled  by  this  court 
See  Delassus  v.  United  States,  9  Peters,  130;  and  also  12  Pe- 
ters, 410.  And  that  the  acts  of  1811  and  1818  wisre  intended 
to  carry  out  this  provision  of  the  treaty  is  dear.    When  the  act 
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of  6fh  March,  1820,  passed,  the  act  ol  1818  was  in  fall  foice. 
Ck>uld  the  act  of  1820  have  operated  to  repeal  the  act  of  1818  ? 
In  the  case  of  the  United  States  v.  Gear,  3  Howard,  131,  this 
oonrt  says :  ^  The  role  is,  that  a  perpetual  statute,  ^whidi  all 
statutes  are,  unless  limited  to  a  particular  time,)  until  repealed 
by  an  act  professing  to  repeal  it,  or  by  a  clause  or  section  of 
another  act  bearing  in  terms  upon  the  particular  matter  of  the 
first  act,  notwithstanding  an  implication  to  the  contrary  may  be 
raised  by  a  general  law  which  embraces  the  subject-matter,  is 
considered  to  be  still  the  law  in  force,  as  to  the  particulars  of 
the  subject-matter  legislated  upon — a  power  to  sell  all  lands, 
given  in  a  law,  subsequent  to  another  law  expressly  reserving 
kad-mine  lands  from  sale,  cannot  be  said  to  be  a  power  to  sell 
the  reserved  lands  when  they  are  not  named,  or  to  repeal  the 
reservation.  In  the  present  case  there  are  two  laws — the  first 
a  general  one,  reserving  lands  of  this  class  from  sale — tlie  se- 
cond a  special  one,  not  referring  to  the  former,  and  not  necessa- 
rily conflicting  with  it  Each  can  be  enforced  without  affscting 
the  other.  In  6  Porter's  Alabama  Reports,  231,  the  court  re- 
marks :  ^^  The  law  never  favors  the  repeal  of  a  statute  b v  impli- 
cation, unless  the  repugnance  be  quite  apparent."  In  tiiis  case 
there  is  no  repugnance  whatever.  The  State  might  have  se- 
lected its  salt-springs  without  interfering  with  private  claims. 
The  cu5t  of  1818  reserved  private  claims  "  until  after  the  final 
decision  of  Conj^ss  thereon."  This  final  decision  was  provided 
for  by  the  act  of  26th  May,  1824,  and  that  act  repealed  the  Te- 
esrvation.  The  land  in  question,  then,  being  reserved  land  when 
the  State  appropriated  it,  the  appropriation  was  unlawful :  and, 
according  to  the  doctrine  of  this  comrt  in  the  cased  of  Stoddarfs 
Heirs  v.  Chambers,  2  Howard,  318,  and  of  Bissell  v.  Penrose,  in 
8  Howard,  the  location  was  not  protected  by  the  2d  section  of 
the  act  of  4th  July,  1836. 

The  doctrine  of  those  decisions  is,  distinctiy,  that  to  save  a 
location  by  virtue  of  the  act  of  July  4, 1836,  it  must  have  been 
made  in  conformity  to  law. 

2d.  The  court  erred  in  refusing  to  give  the  plaintiff's  second 
instruction. 

This  instruction  asserts  that  it  was  not  lawful  for  the  State 
to  select  any  lands  which  had  been  or  were  thereafter  confirmed 
to  an  individual.  These  are  the  terms  of  the  proviso  of  the  very 
act  which  made  the  grant  to  the  State.  The  act  of  1820  not 
only  did  not  repeal  the  laws  reserving  private  claims,  but  it  in 
express  terms  protected  those  reservations  firom  the  operations 
of  the  act  If  the  act  of  1820  had  declared  to  the  State  of  Mis- 
souri, that  it  should  not  appropriate  Labeaume  and  Delauriere's 
claim — that  if  it  did  select  it,  and  the  claim  should  ever  tiiere^ 
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after  be  confinned,  that  the  State  should  get  no  title,  the  act 
could  not  have  been  more  plain  and  explicit:  *^ Provided,  that 
no  salt^spring,  the  right  vf^hereof  now  is  or  hereafter  shall  be, 
confirmed  or  adjudged  to  any  individual  or  individuals,  shall, 
by  this  section,  be  granted  to  said  State."  This  is  a  part  of  the 
grant  itself —  a  part  and  parcel  of  the  very  act  upon  which  the 
State  claim  is  founded.  Does  it  mean  any  thing?  Does  it  pro- 
tect claims  which  had  been  confirmed?  It  equally  in  its  terms 
extends  to  those  which  might  afterwards  be  confirmed  I  The 
language  is  the  same  as  to  both.  If  it  has  any  effect  at  all,  it 
must  protect  all  private  claims,  whether  confinned  before  or  after 
the  act  of  1820.  I  cannot  enforce  this  proposition  by  argument. 
It  is  a  simple  question,  whether  this  proviso  shall  be  held  valid 
or  void.  The  Circuit  Court  held  that  the  grant  was  made  good 
to  the  State  by  the  2d  section  of  the  act  of  4th  July,  1836.  That 
decision  is  at  open  war  with  the  decisions  of  this  court  already 
cited,  in  which  it  is  distinctiy  held,  that  to  bring  a  location 
within  the  saving  of  that  section,  it  must  have  been  made  in 
conformity  to  law.  So  far  firom  this  location  having  been  made 
in  cpnformity  to  law,  it  was  made  in  open  and  direct  violation 
of  &n  express  and  positive  law.  The  State  selects  Fremon's 
lick  by  name. 

3d.  The  court  erred  in  refusing  plaintiff's  third  instruction. 
The  law  of  1820  required  that  the  legislature  of  the  State 
should  make  its  selection  on  or  before  the  1st  Januaiv,  1825. 
The  third  instruction  asked  the  court  to  decide  that,  unless  the 
selection  was  made  within  this  time,  it  was  void  as  against  the 
plaintiff's  confirmation.  This  the  court  refused  to  do.  The 
rule  for  construing  powers,  whether  derived  firom  an  act  of  the 
legislature  or  firom  a  private  instrument,  is  the  same.  They 
must  be  strictiy  construed.  No  farther  or  greater  power  must 
be  exercised  than  has  been  given.  Any  other  principle  of  con- 
struction would  render  all  limitations  of  power  nugatory.  To 
say  that  a  grant  of  power  to  the  State,  to  be  exercised  within  a 
specified  time,  amounts  to  a  fiorant  to  be  exercised  without  limit 
of  time,  is  repugnant  to  all  id%is  of  limited  powers.  The  Legis- 
lature of  Missouri  had  fuU  power  to  act  up  to  the  Ist  January, 
1825.  After  that  time  the  power  had  ceased ;  any  act  done  af- 
terwards was  wholly  unauthorized  and  void.  See  4  Pick.  46  -  47, 
156 ;  6  T.  R.  320 ;  2  Burr.  219.  In  the  last  case  the  cqurt  says : 
^*  The  proviso  is  a  limitation  of  power,  and  amounts  to  a  nega- 
tion of  all  authority  beyond  its  prescribed  and  clearly  defined 
Umits.  It  cannot  be  that  the  proviso  is  directory  merely,  for 
that  would  be  to  set  at  naught  all  the  guards  provided  by  the 
legislature  against  the  abuse  of  authority  conferred  by  the 
act." 
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If,  then,  the  selection  was  made  alter  the  power  to  make  it 
bad  ceased,  it  was  not  made  in  confonmty  to  law,  and  is  tiiexe* 
fore  not  protected  by  the  2d  section  of  the  act  of  the  4th  July,  1836w 

Bnt  it  is  said  tiiat  ihe  approval  of  the  selection  by  tiie  Secre* 
tary  of  the  Treasury  cured  all  these  defects  in  the  State  title. 
To  this  it  may  be  answered,  Ist,  that  the  act  of  Congress  gave 
to  the  secreta^  no  power  whatever  over  the  snbject  His  actian 
in  tiie  matter  was  whcdly  nnanthoiized  by  law.  2d.  ffis  ap- 
proval, even  if  he  had  the  power  to  approve,  came  too  late.  It 
was  made  on  the  22d  Augost,  1837,  after  the  confirmatioxi  of 
the  plaintiff's  title ;  and  it  was  obviously  made  to  heal  the  de- 
fects in  the  title  of  the  defendant  Its  only  effect  is  to  render 
those  defects  the  more  conspicuous. 

4th.  The  Circuit  Court  erred  in  refusing  the  plaintiff's  4tii 
instruction. 

That  instruction  simply  requested  the  court  to  decide  that  the 
act  of  tiie  3d  March,  IbSl,  conveyed  no  title  to  the  State. 

It  will  be  seen  that  the  act  of  1820,  making  the  grant  to  tiie 
State,  prohibited  the  State  £rom  sellhig  the  mnd,  or  leasing;  it 
for  a  longer  period  than  ten  years.  The  8th  section  of  the  act 
of  3d  IM^rch,  1831,  (Land  Laws,  491,)  removes  this  restriction, 
and  authorizes  the  State  to  sell,  in  fee-simple,  the  lands  granted 
to  the  State,  ^  and  selected  by  the  legislature  of  said  State  on 
or  before  the  1st  day  of  January,  1825,  —  another  evidence  that 
Congress  did  not  regard  that  provision  as  nugatoxy,  for  the 
power  to  sell,  like  the  original  grant,  was  confined  to  lands  ae- 
iected  within  the  time  prescribed.  Tliis  is  the  whole  scope  of 
tills  act,  and  it  would  be  a  perversion  of  its  meaning  axid  de- 
sign to  attach  to  it  any  other. 

5th.  The  Circuit  Court  erred  in  permitting  the  defendant  to 
read  from  the  journals  of  the  Senate  of  Missouri  a  report  of 
commissioners  appointed  under  an  act  of  the  legislature  of 
1822,  to  make  a  selection  of  salt-springs  for  the  use  of  the 
State. 

It  was  allowed  to  be  read,  for  t^  purpose  of  showing  that  the 
selection  by  the  State  had  beeu  made  witiiin  the  prescribed 
time.  It  was  illegal  evidence,  1st,  because  tiie  law  required 
the  legislature  to  make  the  selection,  and  that  was  a  power 
which  the  legislature  could  not  delegate  to  commissioners.  The 
rule  of  law  is  the  same  when  a  power  is  conferred  upon  a  legis- 
lative body,  as  if  conferred  on  an  individual  person.  The  power 
oonferred  cannot  be  delegated. 

2d.  The  report  had  no  date,  and  therefore  did  not  tend  to 
show,  even  when  they,  the  commissioners,  made  the  selection. 
Sd.  It  was  the  journal  of  one  branch  of  the  legislature  only, 
and  could  furnish  no  evidence  of  legislative  action.     4th.  It 
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was  not  an  authentic  copy  of  the  original  report  The  jonmals 
of  the  senate  are  only  evidence  of  the  action  of  the  senate. 
But,  5th,  the  legislatore  did,  by  an  act  approved  Febmary  14, 
jL825,  make  the  selection  of  the  land  in  question,  and  this  was 
the  best  and  only  legal  evidence  of  the  action  of  that  body.  See 
Bevised  Laws  of  IM^ouri  of  1825,  voL  2,  pages  697  and  700. 

6th.  The  court  eiied  in  fefusin^  to  grant  a  new  trial.  The 
new  trial  should  have  been  granted,  because  the  action  of  court 
in  refusing  the  plaintiff's,  and  in  giving  the  defendant's  instruc- 
tions, was  coniandictory.  In  refusing  the  plaintiiTs  3d  instruc- 
tion,  the  court  decided  that  it  was  not  material  that  the  selec- 
tion should  have  been  made  on  or  before  the  1st  January,  1825. 
In  giving  the  defendant's,  it  assumed  that  it  was  necessair. 
Again  —  the  court,  in  giving  the  defendant's  instructions,  held 
that  if  the  defendant  obtained  his  titie  from  the  State,  between 
the  3d  of  March,  1831,  and  the  9th  July,  1832,  it  made  his  titie 
good.  Upon  what  principle  this  instruction  was  founded  it  is 
difficult  to  perceive.  The  question  here  is  not  whether  the  de- 
fendant had  obtained  a  good  titie  £rom  the  State,  but  whether 
the  State  had  any  titie  to  convey.  If  the  State  obtained  a  titie 
under  the  cust  of  1820,  it  is  sufficient  to  defeat  the  plaintiff. 
But  if  the  selection  of  the  State  was  void,  and  the  State  eat 
no  titie  thereby,  it  could  never,  at  any  time,  convey  a  good  titie 
to  the  defendant.  What  magic  there  was  in  the  particular 
period  that  elapsed  between  tiiese  two  acts,  that  enabled  the 
State,  when  it  had  no  titie  to  convey  a  good  one  to  the  defend- 
ant, it  would,  I  think,  be  difficult  to  show. 

It  was  decided  by  this  court  in  Barry  v.  Ghtmble,  that  a  patent 
issued  to  a  tract  of  land  after  the  reservation  had  been  removed, 
was  valid.  But  this  was  a  patent  emanating  from  the  general 
government,  in  whom  the  titie  was.  In  this  case  the  patent 
comes  from  the  State,  and  it  is  the  titie  of  the  State  tiiat  is 
questioned.  It  is  clearly  a  misapplication  of  the  principle  in- 
voked, and  in  this  the  court  erred* 

Mr.  Oeyer,  for  the  defendant  in  eiior,  contended. 
That  the  selection  by  the  State  of  Missouri  of  the  land  in 
controversy,  on  or  before  the  16th  day  of  January,  1825,  and  the 
sale  and  convevanoe  thereof  by  the  said  State,  after  the  3d  day 
of  March,  1831,  and  before  the  9th  day  of  July,  1832,  vested  in 
the  purchaser  a  titie  valid  against  the  United  States,  which  has 
not  been  divested  by  the  subsequent  confirmation  of  a  claim 
embracing  the  same  land,  by  the  Bxst  of  4th  July,  1836,  although 
the  same  may  have  been  reserved  from  sale  by  tiie  act  of  3d 
March,  1811. 
1st  The  2d  dauseof  section  6,  of  the  act  of  6th  March,  1820, 
45* 
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and  the  <»rdmaiice  of  the  Ccmventioii  of  Missonn,  of  19th  Joly, 
1820,  operate  as  a  grant  to  the  State  of  Missonri  of  the  mmi* 
ber  of  salt-springs  and  quantity  of  land  therein  mentioned,  leav- 
ing the  selection  of  the  springs  and  land  to  the  State  legielatma 

No  act  of  the  Federal  Government  was  necessary  to  locate 
or  designate  the  granted  lands,  the  selection  by  the  legislature 
within  the  time  prescribed,  severei  the  land  sdected  from  the 
domain,  and  vested  the  title  in  Ihe  State  of  MissonrL 

2d.  The  act  of  the  6th  March,  1820,  does  not  except  from  the 
grant  to,  or  selection  by  the  State,  the  lands  resenr^  from  aak 
by  the  act  of  1811.  By  the  terms  of  the  grant,  lands  embraced 
by  claims,  of  which  notice  had  been  filed,  are  snbject  to  appro* 
priation  by  the  State,  as  weU  as  those  embraced  by  claims  of 
which  no  notice  had  been  filed,  or  to  wbkk  there  was  no  daim 
whatever. 

The  reservation  bv  the  act  of  1811,  vested  no  title  in  any 
person ;  it  suspended  the  anthorily  of  the  execntive  officers  to 
sell,  but  did  not  affect  the  power  of  Congress  over  the  sol^cct; 
the  land  belonged  to  the  domain,  notwithstanding  the  reserra^ 
tion,  and  was  subject  to  disposition  by  law. 

3d*  The  confirmation  of  tiie  claim  embracing  the  land  in  ochh 
troversy,  after  the  selection  by  the  State,  and  especially  afiet 
the  3d  March,  1831,  neither  vested  a  title  in  tiie  claimant  nor 
divested  that  of  the  State  of  MLssouri  or  her  vendee^ 

The  first  proviso  excepts  from  the  grant  any  salt^pring,  the 
light  whereof  was,  at  the  date  of  the  act,  or  should  be  before 
the  grant  was  completed  by  the  selection,  confirmed  or  ad- 
judged to  an  individual  or  individuals.  It  does  not  except  the 
adjoining  lands,  nor  does  it  contemplate  that  the  selections  shall 
be  subject  indefinitely  to  defeat  by  confirmations  of  daimsi 
whether  there  had  b^n  a  reservation  of  the  land  from  sale  or 
not 

4th»  The  act  of  Congress  of  3d  March,  1831,  (Stat  at  Taag^ 
vol.  4,  p.  494,)  authorizing  the  State  to  seU  and  convey  ia 
fee-simple  the  salt-springs  and  lands  granted  by  the  act  of 
1820,  and  selected  on  or  before  the  1st  January,  1825,  is  a  con- 
firmation of  the  selection  made ;  and  the  sale  and  conveyance 
by  the  State  vested  the  title  in  the  purchaser,  even  if  the  land 
was  not  subject  to  selection,  by  reason  of  the  reservation  finom 
sale  by  the  act  of  3d  March,  1811, 

The  act  authorizing  the  State  to  sell  was  passed,  and  the 
land  in  controversy  sold  and  conveyed  aft&r  the  26th  of  May, 
1829,  when  the  reservation  ceased,  and  before  it  was  revived  by 
the  act  of  1832.  The  titie  of  the  defendant  is  therefore  valid 
as  against  the  confirmation.  Stoddard  v.  Chambers,  2  How» 
285;  Mills  v.  Stoddard,  8  How.  345. 
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5th.  The  act  4th  JnlVy  1836,  conferred  no  title  to  the  land  in 
controversy  as  against  the  purchaser  from  the  State  of  Missouri, 
by  virtae  of  the  act  of  Congress  of  3d  March,  1831,  because 
the  title  of  each  purchaser  was  vested  prior  to  the  9th  day  of 
July,  1832,  and  could  not  be  divested  by  any  subsequent  act  of 
Congress,  and  because  the  land  in  controversy  had  been  located 
and  appropriated  by  the  State  of  Missouri,  and  surveyed  and 
sold  under  and  in  conformity  with  tiie  laws  of  the  United  States. 
Any  ^appropriation  of  land  in  conformity  with  a  law  of  the 
Umted  States,  is  a  location  under  a  law  of  the  United  States^ 
and  protected  against  a  confirmation  by  the  act  of  1836.  Lea 
Bois  v.  Brammefl,  4  How.  449, 456. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court 

This  case  is  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  Missouri,  under  the  25th  section  of  the  judiciary  act 

The  plcdntiff  claims  titie  by  a  Spanish  concession  to  Lewis 
Labeaume  and  Charles  .Fremon  Delauriere,  for  ten  thousand 
arpens  of  land,  at  a  place  called  La  Saline  Ensanglantee.  The 
tract  was  surveyed  and  tegqlarly  certified  by  me  Surveyor- 
General.  The  plaintiff  resided  upon  the  land  in  1800,  and  for 
several  years  afterwards. 

The  claim  was  filed  with  the  Recorder  of  Land  Tities  before 
the  1st  of  July,  1808,  and  was  reserved  from  sale  by  the  acts  of 
3d  March,  1811,  and  the  17th  Februaiy,  1818.  It  was  con- 
firmed to  the  claimants,  or  their  legal  representatives,  by  the  act 
of  the  4th  of  July,  1836.  Louis  Labeaume  conveyed  his  in- 
terest in  the  land,  to  Fremon  Delauriere,  by  a  deed  dated  15th 
July,  1806 ;  and  the  present  plaintiff  purchased  the  entire  tract 
of  Fremon  Delauriere  at  sherifTs  sale. 

The  defendant  claims  under  an  adverse  titie,  derived  from 
the  State  of  Missouri  By  an  act  of  Congress,  approved  the 
6th  of  March,  1820,  entitied  ^'An  act  to  atithorize  the  people  of 
Missouri  Territory  to  form  a  State  Government,  and  for  its  ad- 
mission into  the  Union,"  it  was  among  other  things  provided  — 
that  all  salt-springs  not  exceeding  twelve  in  number,  with  six 
sections  of  land  adjoining  to  each,  shall  be  granted  to  the  said 
State,  the  same  to  be  setected  by  the  lejrislature  of  the  State, 
on  or  before  the  first  day  of  January,  1825 ;  and  the  same  so 
selected,  to  be  used  under  such  terms,  conditions,  and  regula- 
tions, as  the  legislature  of  such  State  shall  direct,  &c. 

By  another  act  of  Congress,  approved  3d  March,  1831,  the 
Legislature  of  the  State  of  Missouri  were  authorized  to  sell,  in 
fee-simple,  the  lands  granted  by  the  above  act  Under  this  act 
the  State  sold  the  land  in  controversy  to  the  defendant 

The  questions  arise  under  instructions  prayed  for  by  the  plain- 
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tiff,  and  refased  by  the  court ;  and  also  the  instnxction  given  on 
the  prayer  of  the  defendant.    , 

^  1.  That  if  the  land  in  controversy  had  been,  before  the  20tii 
day  of  December,  1803,  conceded  by  the  Spanish  GovemmeBt 
to  Fremon  Delauriere  and  Lonis  Labeaume,  and  that  said  land 
had  been  surveyed  before  the  10th  March,  1804,  and  that  said 
Delauriere  and  Labeaume,  or  their  legal  representatives,  had 
filed  with  the  Recorder  of  Land  Titles,  prior  to  the  1st  July, 
1808,  notice  of  said  claim,  then  said  claim  was  reserved,  and 
could  not  lawfully  be  selected  by  the  State  of  Missouri  under 
the  provisions  of  the  act  of  Congress  of  the  6th  March,  18S0^ 
provided  said  claim  of  Fremon  and  Labeaume  has  since  been 
confirmed. 

«  2.  That  bv  the  act  of  Congress  of  the  6th  March,  1820,  the 
Legislature  of  Missouri  could  not  lawfully  select  any  land  whidi 
had  been,  or  was  thereafter,  confirmed  or  adjudged  to  any  in- 
dividual or  individuals. 

^<  3.  That  unless  the  Legislature  of  the  State  of  Missouri 
made  its  selection  of  the  land  in  question  on  or  before  tiie  Ist 
of  January,  1825,  it  was  illegal,  and*  is  not  a  valid  title  against 
a  confirmation  under  the  act  of  the  4th  July,  1836. 

^^  4.  The  act  of  Congress  of  the  3d  of  March,  1831,  conveys 
no  title  to  any  lands  to  the  State  of  Missouri.  Said  act  omy 
authorizes  the  State  to  sell,  absolutely,  lands  already  granted  by 
the  act  of  the  6th  of  March,  1820.»' 

<^  The  defendant,  by  his  counsel,  moves  the  court  to  instruct 
the  jury  that  if  they  believe,  from  the  evidence  in  tiiis  cause,  that 
the  State  of  Missouri  selected  the  land  in  controversy  on  or  be- 
fore the  first  day  of  January,  1825,  under  the  second  clause  of 
the  6th  section  of  an  act  of  the  Congress  of  ihe  Uhited  States, 
entitled  <  An  act  to  authorize  the  people  of  the  Missouri  Terri* 
tory  to  form  a  Constitution,'  &c.,  approved  6th  March,  1820, 
and  that  said  State  of  Missouri  sold  and  patented  the  said  land 
in  controversy,  in  fee-simple,  to  the  said  defendant,  aftw  the  3d 
day  of  March,  1831,  and  before  the  9th  day  of  July,  1832,  they 
should  find  for  the  defendant  That  if  they  shall  believe,  from 
the  evidence,  that  said  land  was  selected  by  the  State  under  said 
act  on  or  before  the  first  day  of  January,  1825,  and  that  said 
State  afterwards,  and  between  the  3d  of  March,  1831,  and  the 
9th  July,  1832,  sold  and  patented  the  said  land  to  the  defendant, 
although  they  may  believe  the  said  land  was  confirmed  to  the 
plaintiffs*  landlord  by  the  act  of  the  4th  July,  183a*» 

And  this  instruction  was  given  by  the  court 

We  think  the  court  did  not  eir  in  refusing  the  instmctiona 
prayed  by  the  plaintiff,  nor  in  giving  that,  wMch  was  asked  by 
the  defendant 
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Notice  of  the  plaintiff's  claim  was,  on  the  30th  of  June,  1808, 
piven  to  the  Recorder  of  Land  Titles  for  the  Territory  of  Louis- 
iana, and  the  grant,  survey,  and  title  papers,  were  filed  with  the 
recorder  and  duly  recorded. 

On  the  27th  of  December,  1811,  the  daim  was  taken  up  for 
consideration  by  the  board  of  commissioners  for  the  adjustment 
of  land  titles,  under  the  act  of  March  2d,  1805,  and  rejected. 

The  claim  was  again  presented  to  th6  board  of  commissioners, 
organized  in  pursuance  of  the  act  of  Congress  of  July  9th,  1832; 
and  afterwards,  on  the  13th  of  November,  1833,  the  board  were 
unanimously  of  the  opinion,  that  the  claim  ought  to  be  confirm- 
ed to  the  said  Chailes  F.  Delauriere  and  L.  Labeaume,  or  their 
legal  representatives,  according  to  the  concession. 

This  proceeding  of  the  commissioners  was  reported  to  the 
Commissioner  of  the  Greneral  Land  Ofiice ;  and  on  the  18th  of 
January,  1834,  it  was  communicated  to  Congress ;  and  the  de- 
cision was  confirmed  by  the  act  of  Congress  of  July  4th,  1836. 

By  the  act  of  2d  March,  1805,  all  persons  claiming  land  under 
tiie  French  or  Spanish  government,  were  required  to  file  their 
daim  in  the  land  office  —  and  by  the  act  of  3d  March,  1807,  the 
time  was  extended  to  1st  July,  1808.  By  the  act  of  15th  Febru- 
ary, 1811,  the  President  was  authorized  to  have  the  lands  which 
had  been  surveyed  in  Louisiana,  offered  for  sale  —  reserving 
tiiose  tracts  for  which  claims  had  been  filed  in  the  land  office, 
as  above  required,  till  after  the  decision  of  Congress  thereon. 
The  same  reservation  was  contained  in  the  act  of  the  17th 
February,  1818. 

The  act  of  26th  of  May,  1824,  authorized  claimants,  under 
French  or  Spanish  grants,  concessions,  warrants,  or  orders  of 
survey,"  in  Missouri,  issued  before  the  10th  of  March,  1804,  to 
file  their  petitions  in  the  district  courts  of  the  United  States,  for 
the  confirmation  of  their  claims.  And  every  claimant  was  de- 
clared by  the  same  act  to  be  barred,  who  did  not  file  his  petition 
in  two  years.  By  the  act  of  the  24th  May,  1828,  the  tmie  for 
filing  petitions  was  extended  to  the  26th  of  May,  1829.  On  the 
9th  of  July,  1832,  an  act  was  passed,  "  for  the  final  adjustment 
of  land  titles  in  Missouri,  which  provided  that  the  Recorder  of 
Land  Titles,  with  two  commissioners,  to  be  appointed,  should 
examine  all  the  unconfirmed  claims  to  land  in  Missouri,  which 
had  heretofore  been  filed  in  the  office  of  the  said  recorder,  accord- 
ing to  law,  pAor  to  the  10th  of  March,  1804. 

On  the  29th  of  November,  1831,  the  land  in  controversy 
was,  in  the  mode  prescribed  by  act  of  the  Legislature  of  Mis- 
souri, of  the  15th  January,  1831,  sold  to  Emison,  under  whom 
the  defendant  holds,  and  a  patent  was  duly  issued  by  the  State. 

The  reservation  under  the  act  of  1811,  was  extended  by  the 
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act  of  the  17th  of  February,  1818,  to  the  act  of  36th  of  May, 
1824 ;  which  authorized  claimants  to  file  a  petition  in  the  duk 
irict  court — and  this  right  was  limited  to  two  yeais;  it  was  af- 
terwajrds  extended  to  the  26tii  of  May,  1829.  The  res^^ratiom 
then  expired,  or  in  other  words,  the  bar  to  the  right  was  inter- 
posed. On  the  9th  of  July,  1832,  a  further  provision  was  made 
for  the  adjustment  of  such  claims.  But  after  the  interposition 
of  the  bar,  and  before  the  passage  of  the  act  of  1832,  the  land  in 
controversy  was  purchased  from  the  State  of  MissoTiri,  and  a 
patent  obtained.  During  this  period  there  was  no  protection  to 
the  inchoate  right  of  the  orifi;mal  daimants.  When  the  State 
of  Missouri  selected  the  land  it  was  reserved  from  sale,  but  that 
impediment  was  removed,  when  the  limitation  expired  in  1829. 

The  confirmation  of  the  daim  b^  Congress,  in  1836,  had  re- 
lation back  to  the  origin  of  the  tide ;  but  it  could  not  impair 
rights  which  had  accrued,  when  the  land  was  unprotected  by  a 
reservation  from  sale ;  and  when,  in  fact,  the  right  of  the  daun* 
ant  was  barred.  This  point  was  settic^  in  the  cases  of  Stod- 
dard V.  Chambers,  2  Howard,  285 :  and  of  Mills  v.  Stoddard,  8 
lb.  345. 

As  the  instructions  prayed  by  the  plaintiff  in  the  State  court, 
were  in  conflict  with  the  law  as  above  stated,  tiiey  w^e  pvo* 
perlv  overruled ;  and  as  the  instruction  given,  at  me  instance 
of  the  defendant,  was  substantially  in  accordance  with  the  above 
views,  it  was  correct  The  adjustment  of  the  State  court  is, 
therefore,  affirmed  with  costs. 

Order.  • 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Supreme  Court  of  the  State  of  Missouri,  and  was 
ar^ed  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  b^  this  court,  that  the  judgment  of  the 
said  Supreme  dourt  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 
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James  Adams,  Plaintiff  in  Error,  v.  Philip  Otterback. 

Where  a  note  was  etyen  in  the  Bistrict  of  Colmnbia  on  the  11th  of  March,  payable 
sixty  days  after  SaXe,  and  notice  of  its  non-payment  was  giyen  to  the  indorser  on 
the  15th  of  May,  (being  Monday,)  the  notice  was  not  in  time. 

Although  evidence  was  given  that  since  1846,  the  bank  which  was  the  holder  of  the 
note,  had  changed  the  preexisting  cnstom,  and  had  held  the  paper  nntil  the  fonrth 
day  of  grace,  giving  notice  to  the  indorser  on  Monday,  when  the  note  fell  due  on 
Sunday.    This  was  not  sufficient  to  establish  an  usage. 

An  usage,  to  be  binding,  must  be  general,  as  to  place,  and  not  confined  to  a  particular 
bank,  and,  in  order  to  be  obligatory  must  have  been  acquiesced  in,  and  become  no- 
torious. 

This  case  was  brought  up  by  writ  of  enror  firom  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  holden 
in  and  for  the  county  of  Washington. 

It  was  an  action  of  assumpsit  brought  by  Adams,  the  plain- 
tiff in  error,  upon  a  promissory  note  drawn  by  Haw,  Yellott  & 
Company,  in  favor  of  Philip  Otterback,  the  defendant  in  error, 
and  discounted  by  the  Bank  of  Washington.  The  proceeds  of 
the  discounted  note  were  paid  by  the  bank  upon  tiie  check  of 
Otterback.  After  the  note  had  been  protested  for  non-payment, 
and  notice  of  protest  had  been  given  to  the  indorser,  it  was  as- 
signed to  Adams,  the  plaintiff  in  error. 

On  the  trial  of  the  cause  the  plaintiff  gave  in  evidence  the 
note,  the  handwriting  of  drawers  and  in<K>rser  being  admitted, 
and  proved  that  the  note  was  discounted  on  the  11th  of  March, 
1848,  the  day  of  its  date,  and  the  proceeds  paid  on  defendant's 
check;  t&at  the  note  (which  was  payable  at  sixty  days)  was 
unpaid  at  maturity,  and  was  delivered  to  George  Sweeny,  a 
notary,  on  Monday,  the  15th  day  of  May,  1848,  after  3  o'clock, 
who  on  that  day  demanded  payment,  which  was  refused,  and 
thereupon,  on  the  same  day,  he  delivered  a  notice  for  the  in- 
dorser at  his  dwelling. 

The  plaintiff  also  gave  in  evidence  by  the  teller  and  book- 
keeper of  the  bank,  that  after  the  decision  of  the  case  of  Cook- 
endorfer  v.  Preston,  and  about  two  years  prior  to  the  date  of  the 
note  in  controversy,  the  bank  changed  the  custom  which  had 
previously  prevailed  in  regard  to  the  demand  and  protest  of 
negotiable  discounted  notes  held  by  the  bank,  and  that  in  all 
cases  of  discount  they  had  up  to  that  time  held  the  paper  until 
the  fourth  day  of  grace ;  and  by  the  change,  if  that  fourth  day 
of  grace  happened  to  fall  on  Sunday,  it  became  the  custom  of 
the  bank  to  retain  them  till  Monday,  and  on  that  day  deliver 
the  same  to  the  notary  to  demand  payment  and  give  notice. 
And  on  cross-examination  it  appeared  that  only  four  instances 
of  practice  under  this  custom  were  shown. 
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Upon  this  state  of  facts  the  court  instracted  tiie  jury  liiat  if 
they  should  <<  find  the  whole  evidence  aforesaid  to  be  true,  yet 
the  plaintiff  has  not  thereby  shown  that  he  has  used  doe  dili- 
gence in  demanding  payment^  and  giving  notice  of  the  non-pay- 
ment  of  said  note,  and  is  not  entitira  to  recover  in  this  action. 

To  this  instruction  the  plaintiff  excepted,  and  the  case  was 
now  to  be  argued  upon  it. 

It  was  argued  by  Mr.  Lawrence^  for  the  plaintiff  in  errmr,  and 
Mr.  Bradley^  for  the  defendant  in  enor. 

Mr.  Lawrence^  for  the  plaintiff  in  enor,  contended  that  the  in- 
struction was  erroneous.  It  is  difficult  to  understand  the  gromid 
upon  which  the  instruction  was  bottomed;  wheth^,  in  the 
opinion  of  the  court,  the  plaintiff  could  not  reoov^  admitting  the 
custom  to  be  proved,  because  tiie  plaintifb  had  not  oonfenned 
to  it;  or  whether,  in  the  opinion  of  the  court, tiie  custom  itself 
was  not,  as  a  fact,  proved  by  the  evidence ;  or  whether,  lasdy, 
it  was  not  legaUy  competent  for  the  bank  to  change  an  ancient 
custom  and  introduce  a  new  one.  Upon  one  or  other  of  these 
grounds  the  instruction  must  have  been  given,  and  upmi  either 
of  them  it  was  erroneous. 

1.  That  the  court  may  instruct  the  jury  that  the  plaintiff  can- 
not recover  against  the  indorser  of  a  promissory  note  if  th^ 
believe  the  evidence,  and  that  evidence  proves  a  particular, cus- 
tom, and  at  the  same  time  proves  that  the  plaintiff  did  not 
conform  to  that  custom,  we  are  not  called  upon  to  deny, 
because  such  is  not  the  case  here.  The  evidence  clearly  proves 
that  the  demand  of  pa3^ent  and  the  notice  of  protest  were  in 
conformity  with  the  altered  usage,  if  that  altered  usage  is  itsdf 
established. 

2.  If  the  meaning  of  the  instruction  was  that  the  cnstcmi 
itself,  as  alleged,  was  not  proved  by  the  evidence  in  the  cause, 
then  it  was  erroneous,  because  it  was  an  invasion  of  the  pro- 
vince of  the  jury.  There  was  certainly  evidence  tending  to 
prove  that  the  old  custom  had  been  changed,  and  the  new 
custom  introduced.  Whether  that  evidence  did  prove  it,  was 
for  the  jury  to  determine.  It  was  not  one  of  those  cases  in 
which  a  demurrer  to  evidence  would  he,  upon  tiie  ground  that 
the  quality  of  the  evidence  was  not  such  as  is  required  by 
law,  whatever  might  be  its  tendency.  For,  in  all  the  cases  in 
this  court,  it  has  been  held  that  it  was  competent  to  piove 
the  custom  of  a  bank  by  parol  evidence.  Benner  v.  Bank  of 
Columbia,  9  Wheat  587,  588;  Mills  v.  Bank  of  United  States, 
11  Wheat  431. 

Nor  was  the  instruction  proper  upon  the  ground  that  the 


DECEMBER   TERM,  1853.  541 

•  Adams  v,  Otterback. 

number  of  instances  which  had  occnired  within  the  two  years 
since  the  adoption  of  the  new  custom  were  not  sufficient  in 
number  to  prove  a  new  custom,  or  to  bring  it  to  the  knowledge 
of  the  defendant.  Because,  if  it  be  admitted  that  a  custom  may 
be  changed,  there  must  be  a  time  when  the  change  must  com* 
mence,  and  there  must  be  a  first  and  single  instance  of  the  new 
custom ;  and  in  the  case  of  Mills  v.  Bank  of  United  States,  and 
Bank  of  Washington  v.  Triplett  and  Neale,  1  Pet.  25,  this  court 
has  already  decided  that  it  is  not  necessary  that  a  custom  should 
have  actually  been  brought  to  the  notice  of  an  indorser.  But 
on  the  contrary,  it  is  the  duty  of  the  indorser  to  acquaint  him- 
self, by  inquiry,  with  the  custom  of  the  bank  with  which  he 
deals. 

3.  It  was  competent  for  the  bank  to  change  its  custom  when- 
ever in  its  discretion  the  interests  of  the  ba£^  should  require  it. 
There  is  no  inexorable  rule  of  law  which  binds  down  such  an 
institution  to  one  eternal  routine  of  business,  notwithstanding 
the  changing  interests  of  commerce  may  demand  a  modification. 
On  the  contrary,  this  court  has  held  that  which  the  sound  prin- 
ciples of  commercial  business  dictate,  viz.  that  a  bank  may 
change  its  custom,  and  may  prove  that  change  in  the  same 
manner  as  they  may  prove  the  original  custom.  Cookendorfer 
V.  Preston,  4  How.  326. 

The  plaintiff  in  error  would  therefore  submit,  that  if  it  is  com- 
petent for  a  bank  to  change  its  usages;  if  there  is  evidence  in 
the  case  tending  to  prove  such  change ;  if  there  is  evidence 
in  the  casetendmgto  show  that  the  bank  had  made  demand  and 
fi;iven  notice  in  accordance  with  such  altered  usage,  then  the 
instruction,  that  if  the  jury  find  the  whol6  evidence  of  the  plain- 
tiff to  be  true,  yet  he  was  not  entitled  to  recover,  was  erroneous. 

Mr.  Bradley  for  defendant  in  error. 

This  case  turns  upon  the  right  of  a  bank,  without  notice,  pub- 
lic or  otherwise,  given  to  the  persons  dealing  with  it  in  the  way 
of  discounting  negotiable  paper,  to  change  the  usage  and  custom 
of  the  bank  in  respect  to  the  demand  of  payment  of  the  notes, 
and  giving  notice  to  the  indorsers,  so  as  to  bind  the  indorsers 
by  such  change.  In  other  words,  to  maintain  the  plaintiff's 
case,  it  must  appear  that  when  a  man  procures  a  note  to  be  dis- 
counted by  a  bank,  by  that  act  alone,  the  usage  and  custom  of 
that  bank  are  incorporated  into  the  contract  of  discount,  and  be- 
come a  constituent  part  of  that  contract  between  the  parties  to 
that  note  and  the  bank.  And  this  is  the  case,  although  the  par- 
ties never  before  had  dealt  with  that  bank ;  the  paper  was  not 
made  payable  or  negotiable  at  the  bank ;  the  usage  and  custom 
of  that  bank  differed,  in  that  respect,  from  those  of  all  the  other 
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banks  in  the  same  cammunity ;  and  this  particnlax  usage  and 
eo^tom  had  been  introduced  by  that  bank  within  a  short  period, 
without  notice,  public  or  otherwise,  and  was  unknown  to  the 
parties  to  the  note ;  and  before  such  change,  that  bank  had  con- 
lormed  to  the  usage  and  custom  of  the  other  banks  in  that  coni^ 
munity ;  or,  in  other  words  still,  a  party  applying  to  a  bank  to 
discount  for  him  negotiable  paper,  is  bound  to  inquire,  if  he  does 
not  know,  the  special  usage  of  tiiat  particular  bank  in  respect 
to  negotiable  paper  discounted  by  it,  at  the  time  of  such  di&- 
count,  and  he  is  not  to  rely  either  on  the  known  and  established 
usage  and  custom  of  all  the  other  banks  in  the  same  conununitj, 
or  upon  the  particular  usage  of  that  particular  bank  up  to  the 
day  before  such  discount,  but  he  must  ascertain  if  any  change 
has  been  made  in  such  usage,  as  he  will  be  bound  by  it  whether 
he  knows  it  or  not. 

It  is  conceded  by  the  defendant  in  eiror  — 

That  a  custom  or  usage  of  a  bank,  brought  home  to  the  know- 
ledge of  a  person  dealing  with  the  bank,  in  respect  to  the  dis- 
count  of  negotiable  paper,  ent^s  into  the  conlzact,  becomes  a 
constituent  part  of  it,  and  must  have  its  due  weight  in  the  expo- 
sition of  it    Bank  of  Columbia  v.  Magruder,  6  Har.  &  J.  180. 

This  knowledge  may  be  proved  directiy,  or  may  be  implied 
from  the  dealings  of  the  parties. 

It  may  be  inferred  from  persons  dealing  with  the  bank,  which 
has  a  well-estabUshed  usage.  Ldncoln  &  Kennebec  Bank  v. 
Page,  9  Mass.  155 ;  Same  v.  Hammatt,  lb.  159 ;  Smith  o.  Whi1>» 
ing,  12  Mass.  8. 

From  the  parties  being  accustomed  to  transact  business  of 
that  kind  with  the  bank.  Blanchard  tr.  Hilliard,  11  Mass.  88 ; 
Jones  p*  Fales,  4  Mass.  252 ;  Widgery  t;.  Munroe.  6  Mass.  450; 
Bank  of  Columbia  v.  Fitzhugh,  1  Har.  &  G.  239;  Hartford  Bank 
t;.  Stedman,  3  Conn.  489 ;  City  Bank  v.  Cutter,  3  Pick.  414 ; 
Bank  of  Columbia  v.  Magruder,  6  H.  &  J.  172 ;  Whitwell  v. 
Johnson,  17  Mass.  452. 

From  the  negotiable  paper  being  made  payable  or  negotiable 
at  the  particular  bank.  In  addition  to  the  cases  cited,  see  also 
Yeaton  v.  The  Bank  of  Alexandria,  5  Cranch,  52 ;  Benner  tr. 
The  Bank  of  Columbia,  9  Wheat  585;  Brent's  Executor  v. 
The  Bank  of  the  Metropolis,  1  Pet  93 ;  Mills  v.  Bank  of  United 
States,  11  Wheat  431. 

But  it  is  contended  by  the  defendant : 

L  In  all  cases  the  usage  to  bind  the  parties  must  be  a  known,, 
established,  and  invariable  usage.     See  all  the  cases  cited. 

IL  It  is  not  strictiy  a  rule  of  judicial  decision,  but  is  com- 
pounded of  law  and  fact^  and  is  admissible  in  evidence  to  show 
the  contract  of  the  parties,  and  their  assent  to  such  usage.    See 
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11  Mass.  88;  4  Mass.  252;  6  Mass.  450;  1  Har.  &  OiU,  289; 
3  Conn.  489;  and  the  cases  in  this  court  above  died,  and  those 
cited  by  plaintiff  in  error. 

IIL  A  usage  may  be  changed ;  Ck>okendoTfer  v.  Preston,  4 
How.  317.  Bat  the  knowledge  of  that  change  must  be  brou^t 
home  to  the  party  to  be  affected  by  it  This  may  be  in  any  of 
the  modes  already  mentioned,  or  in  some  other  mode  from  which 
it  may  justiy  be  inferred  that  the  party  knew  or  ought  to  have 
knoi^m  it 

IV.  In  this  case  it  is  admitted  tiiat,  by  the  usage  of  the  bank, 
existing  up  to  the  spring  of  1846,  the  demand  and  notice  set  up 
in  this  action  would  have  been  insufficient  *  It  is  admitted  that 
no  notice,  public  or  otherwise,  was  given  of  the  alleged  change ; 
it  is  not  shown  how  the  change  was  made ;  and  l£ere  are  but 
three  instances  of  practice  under  the  alleged  change,  all  of 
which  were  in  the  spring  of  1848. 

It  is  not  pretended  that  defendant  ever  had  any  dealings  with 
the  bank  prior  to  tiiis  time ;  the  note  was  not  made  payable  or 
negotiable  at  the  bank ;  and  the  court  is  now  asked  to  go,  for 
the  first  time,  the  length  of  saying  that  every  man  to  whose  cre- 
dit a  note  is  discounted  by  a  bank,  is  bound  by  all  the  usages 
of  that  bank  in  regard  to  demand  and  notice  of  that  note,  al- 
^  though  he  has  never  dealt  with  the  bank  before,  and  the  note 
'^was  not  made  negotiable  or  payable  there,  and  there  is  no  fact 
or  circumstance  in  the  case  &om  which  it  can  legally  be  inferred 
that  he  knew  the  said  usage. 

It  will  not  do  to  say  he  received  the  avails.  If  the  law  binds 
him  it  binds  all  the  intermediate  parties  between  him  and  the 
maker.  Nor  does  it  follow,  that  because  the  avails  ostensibly 
went  to  his  credit,  that  he  derived  any  benefit  firom  them.  He  was 
,  the  payee,  and  last  indorser.  They  must  have  gone  to  his  credit 
But  the  money  was  on  the  same  day  paid  to  bearer  on  his  check. 
It  may  well  be  inferred  tiiat  it  was  paid  to  the  makers;  that  the 
note  was  made  for  their  benefit,  to  be  discounted  wherever  they 
cordd  get  it  done,  havine  no  reference  to  this  particular  bank,  or 
itwomdhave  been  made  payable  and  negotiable  there.  The 
check  also  is  for  <^  proceeds  of"  this  note,  discounted  this  day 
for  $800,  the  usual  form  in  which  the  proceeds  of  a  discounted 
note  would  pass  to  the  credit  of  the  maker. 

Nor  will  it  do  to  say  that  it  was  discounted  on  his  credit 
He  then  stood  in  the  condition  of  a  surety.  As  surety  he  is  not 
to  be  bound  beyond  the  terms  of  his  contract  His  contract  was 
made  with  reference  to  the  existing  and  well-known  conmiercial 
usage,  and  the  banking  usage  of  the  community  in  which  he 
lived.  It  is  a  general  note,  so  to  speak — not  a  note  payable 
or  negotiable  at  any  particular  bank,  or  having  any  reference  to 
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any  paiticcdar  or  spedal  nsase.  Ifis  contract  bound  him  to  the 
general  nsage  on  its  face,  and  as  Btirety  he  is  entitled  to  all  ilie 
benefits  of  that  general  nsage.  It  was,  that  if  the  maker  did 
not  pay  at  matnritv  he  wonld,  provided  demand  was  made  on 
the  maker,  and  notice  given  to  him  as  indorser,  according  to  the 
general  nsage. 

The  plaintiff  sets  np  another  contract,  not  apparent  on  the 
face  of  the  paper,  nor  to  be  inferred  from  any  dealings,  nor  exhi- 
bited in  any  knowledge  brought  home  expressly  or  by  any  le* 
cognized  implication,  to  the  defendant. 

It  is  submitted  that  the  Circuit  Court  was  right  in  giving  the 
instruction. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  Court 

This  was  a  vmt  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

This  action  vrsB  brought  on  a  promissory  note  dated  the  11th 
Marc^l848,  given  by  George  W.  Yellett,  Henry  Haw,  and  WU- 
fiam  B.  Scott,  in  the  name  of  Haw,  Yellett  &  Co.,  in  whidi 
they  promised  to  pay  to  Philip  Otterbaek,  Esquire,  or  order,  sixtf 
days  after  date,  the  sum  of  eight  hundred  dollars,  for  value  re- 
ceived; which  note,  before  it  became  due,  was  assigned  to  the 
plaintifil 

The  general  issue  was  pleaded,  and  the  cause  was  tried  by  a  * 

The  note  was  discounted  by  the  Bank  of  Washington,  the 
proceeds  of  which  were  drawn  by  the  defendant. 

The  following  facts  appear  in  the  bill  of  exceptions.  The 
note  was  unpaid  at  maturity,  and  on  Monday,  the  15th  of  May, 
after  three  o'clock  of  that  day,  was  delivered  by  the  bank  to 
George  Sweeny,  the  notary  employed  by  said  baiik  to  demand 
payment  thereof,  and  for  protest  if  not  paid.  The  notary  stated 
that  he  demanded  payment  at  the  United  States  Hotel,  and  was 
answered,  ^<  neither  of  the  proprietors  are  within,  and  it  cannot 
be  paid."  On  the  same  day  notice  was  left  at  the  dwelling  of 
the  indorser. 

The  witness  further  stated,  that  he  had  been  teller  of  the 
bank  since  the  year  1836,  and  that  after  the  decision  of  the 
case  of  Cookendorfer  v.  Preston,  by  the  Sup/eme  Court,  in 
1846,  the  said  bank  changed  the  usage  and  custom  which  had 
theretofore  prevailed  therem,  in  regard  to  the  demand  and  pro* 
test  of  negotiable  paper  held  and  discounted  by  it;  and  in  all 
cases  of  discount  they  thereafter  held  the  paper  until  the  fourth 
day  of  grace ;  and  if  the  said  fourth  day  fell  on  Sunday,  it  was 
under  the  said  change  the  custom  of  the  bank  to  retain  it  until 
Monday,  and  on  that  day  to  deliver  the  same  to  the  notary  to 
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demand  payment  and  give  notice;  and  Sylvester  B.  Bowman, 
bookkeeper  of  the  bank,  states  that  since  the  decision  of  said 
case,  the  usage  had  been  changed  by  the  bank,  as  above  stated. 

No  notics  of  such  change  had  been  given,  so  far  as  the  wit- 
ness knew;  and  it  was  further  stated,  tiiat  four  cases  had  oc- 
curred in  which  the  notes  becoming  due  on  Sunday,  the  notice 
was  given  on  Monday.  On  the  evidence,  this  court  instructed 
the  jury  that  the  plaintiff  had  not  used  due  diligence  in  de- 
manding payment  and  giving  notice  of  non-payment  to  the 
indorser  —  to  which  the  plaintiff  excepted. 

This  court,  by  several  decisions,  have  sanctioned  the  usages 
of  banks  in  this  district,  in  making  demand  and  giving  notice 
of  non-payment,  vaijing  from  the  law  merchant  Benner  v. 
Bank  of  Columbia,  9  Wheat  587-588;  Mills  v.  Bank  of  the 
United  States,  11  Wheat.  430;  and  in  some  instances  where, 
in  this  respect,  notes  Teft  in  .a  bank  for  cdUlection,  have  been 

S laced  on  a  different  footing  from  notes  discounted.     Cooken- 
orfer  r.  Preston,  4  Howard,  324. 

But  these  usages  had  been  of  long  standing  and  of  general 
notoriety.  Bights  had  grown  up  under  them  which  could  not 
be  disregarded  without  injury  to  conuneroial  transactions.  In 
the  case  before  us  the  usage  relied  on,  and  undw  which  notice 
to  the  indorser  was  given,  had  been  adopted  by  the  bank  two 
years  before  tiie  note  in  question  was  discounted,  but  it  seems 
only  four  cases  had  occurred  mider  it    No  public  notice  was 

g'ven  at  t&e  time  of  its  adoption,  and  no  presumption  can  arise 
3m  the  faucts  stated,  that  the  indorser  could  have  had  notice 
of  the  usage. 

It  is  said,  if  a^bank  may  establish  a  usage,  it  may  change  it; 
and  that  there  must  be  a  beginning  of  acts  under  it  This 
may  be  admitted,  but  it  does  not  foUow  that  a  usage  is  obliga- 
tory from  the  time  of  its  adoption.  To  give  it  the  force  of  law, 
it  requires  an  acquiescence  and  a  notoriety,  from  which  an  in- 
ference may  be  drawn  that  it  is  known  to  tlie  public,  and  espe- 
cially to  those  who  do  business  with  the  bank.  It  is  unneces- 
sary to  consider  whether  a  usage  adopted  might  acquire  force 
from  public  notices  generally  circulated.  No  such  notice  was 
given  in  this  case. 

But  to  constitute  a  usage,  it  must  apply  to  a  place,  rather 
than  to  a  particular  bank.  It  must  be  the  rule  of  all  the  banks 
of  the  place,  or  it  cannot,  consistently,  be  called  a  usage.  If 
every  bank  could  establish  its  own  usage,  the  confusion  and 
uncertainty  would  greatly  exceed  any  local  convenience  result- 
ing from  the  arrangement 

In  this  country  and  in  England,  three  days  of  grace  are  given 
by  the  general  commercial  law»  and  the  day  the  note  mafcores 
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18  not  one  of  them.  In  Hamburg,  the  day  the  bill  falls  due 
makes  one  of  the  days  of  grace.  Notice  must  be  given  to  the 
drawer  or  indorser  on  the  day  the  dishonor  takes  place,  or  on 
the  next  day.  If  notice  be  given  through  the  post-office,  it 
must  be  forwarded  by  the  first  mail  after  the  demand  of  pay- 
ment. If  the  note  fall  due  on  Sunday,  under  the  general  lamr, 
the  demand  of  payment  must  be- made  on  Saturday. 

The  usage  is  not  proved  in  this  case.  Four  instances,  in  the 
course  of  two  years,  are  insufficient  to  establish  a  usage.  Such  a 
rule  would,  in  effect,  abolish  the  commercial  law,  in  regard  to 
demand  and  notice  on  promissory  notes  and  bills  of  exchange. 
There  is  ground  to  doubt  whether  any  deviation  £rom  the  gene> 
ral  law  has  not  been  productive  of  inconvenience. 

No  explanation  is  given,  why  the  demand  of  payment  on  the 
note  was  made  at  the  United  States  Hotel,  in  this  city.  Such 
a  demand  would  seem  to  be  insufficient. 

We  are,  therefore,  of  the  opinion,  that  there  was  no  eiror  in 
the  instructions  of  the  court  to  the  jury;  the  judgment  of  tiie 
Circuit  Court  is  therefore  affirmed* 

.  Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  r^ 
cord  from  the  Circtdt  Court  of  the  United  States  for  the  Distiiet 
of  Columbia,  holden  in  and  for  the  Coimty  of  Washington,  and 
was  argued  by  counseL  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judlmnent  of 
the  said  Circuit  Court  in  this  cause  be,  and  tiie  same  is  hereby, 
affirmed,  with  costs. 


William  Livingston  and  Ebenezer  N.  CaleF)  Appellants, 
V.  William  W*  Woodworth,  Administrator  op  Wii«liax 
Woodworth,  deceased,  James  G.  Wilson,  Artbmas  Lb 
Brooks,  and  Ignatius  Tyler,  Appellees. 

Where  the  fusienors  of  a  patent-right  were  joined  with  the  assignee  for  a  pardcolttr 
localitj,  in  a  hill  for  an  injunction  to  restrain  a  defendant  from  the  nse  of  the  ma- 
chine patented,  and  the  defendant  raised,  in  this  oonrt,  and  after  a  final  decree^  an 
objection  arising  from  a  misjoinder  of  parties,  the  objection  comes  too  late. 

Moreover,  in  the  present  case,  the  parties  consented  to  the  decree  under  which  ths 
account  in  controversy  was  adjusted. 

That  consent  having  been  given,  however,  to  a  decree  by^  which  an  aooonnt  shonid 
be  taken  of  gains  and  profits,  according  to  the  prayer  of  the  bill,  the  defisndant  ivas 
not  precluded  from  objecting  to  the  account  upon  the  ground  that  it  went  bejond 
the  order. 

The  report  having  been  recommitted  to  the  master,  with  instracdons  to  asoertaiit  liia 
amount  of  profits  which  might  hav«  been  realised  with  dne  diligence^  and  tbe  i 
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ter  haTing  framed  his  report  upon  the  theory  of  awarding  damages^  this  report^  and 
•  the  order  of  tiie  court  oonfirming  it,  were  both  erroneous. 
Under  the  circtunstances  of  this  case,  the  decree  should  have  been  for  only  the  actoal 

gains  and  profits  during  the  time  when  the  machine  was  in  operation,  and  daring 

no  other  period. 

This  was  an  appeal  from  the  Ciicuit  Court  of  the  United 
States  for  the  District  of  Massachwetts. 

All  the  facts  of  the  case  are  stated  in  the  opinion  of  tiie 
court,  to  which  the  reader  is  referred. 

It  was  armed  by  Mr.  Schley^  for  the  appeUants,  and  by 
George.  T.  VurHSf  for  the  appellees. 

Mr.  Schley  made  the  following  points : 

1.  The  account  ought  not  to  have  been  taken  from  the  date 
of  the  patent  .  The  title  of  the  complainant,  Tyler,  was  not 
complete  until  1st  July,  1848,  nor  the  title  of  Brooks  until  the 
10th  May,  1848.  At  the  furthest,  the  account  ought  not  to  have 
been  taken  from  a  period  prior  to  the  latter  day. 

2.  The  account  ought  not  to  have  been  continued  beyond  the 
time  of  the  filing  of  tiie  bill.  There  are  c^es,  undoubtedly,  in 
which  the  account  is  continued  to  the  date  of  the  report;  but 
this  is  not  such  a  case. 

3.  It  was  clearly  erroneous  to  allow  interest,  from  the  day  of 
filing  the  bill,  on  uie  whole  amount;  as  part  of  the  amount  ac- 
crued after  that  date. 

4.  Upon  the  case,  as  it  stood  in  court,  actual  '^  gains  and  pro- 
fits," and  nothing  more,  ought  to  have  been  charged  against  the 
defendants.  K  damages,  beyond  actual  gains  and  profits,  were 
asked,  the  complainants  should  have  sou^t  another  forum. 
Curtis  on  Patent;,  §  348 ;  Hindmarsh  on  Patents,  361  -  365 ; 
Crossley  v.  The  Derby  Gas  Light  Company,  3  Mylne  &  Craig, 
428,  433 ;  Bacon  i;.  Spotswood,  1  Beav.  38v ;  Colborn  v.  Simms, 
2  Hare,  560;  2  Eden  on  Injunctions,  251 ;  Phillips  on  Patents, 
457;  Webster  on  Patents,  119, 168,  238;  Lee  v.  Alston,  1  Ves. 
Jr.  82.  . 

5.  The  allowance  of  one  dollar  per  thousand  was  not  war- 
ranted by  the  evidence  in  the  cause ;  even  if,  in  other  respects, 
the  decree  was  right.  The  allowance  was  excessive,  upon  the 
merits,  as  disclosed  in  evidence. 

The  points  made  by  Mr*  Curtis^  for  the  appellees,  were  the 
following : 

L  The  first' point  that  will  be  submitted,  on  behalf  of  the  ap- 
pellees, will  be.  That  this  beixjg  a  bill  for  an  injunction  and  an 
a^scount,  and  a  decree  having  been  entered  by  consent  of  par- 
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ties,  (Record,  p.  68,)  that  the  oomplainuits  were  entitled  to  the 
injunction  and  account  prayed  for  in  the  bill,  an  appeal  does 
not  lie  from  the  final  deciee,  which  merely  aflcertaina  the  items 
of  the  account  which  the  appellants  consented  should  be  taken. 

That  an  appeal  cannot  be  taken  from  a  decree  entered  by 
consent,  counsel  wiU  cite  2  Daniel's  Ch.  Pr.  1179,  1180 ;  Bra- 
dish  V.  Cree,  Amb.  229 ;  Hairison  v.  Rumsey,  2  Ves.488 ;  AtkiiH 
son  V.  Marks,  1  Cow.  693 }  Coming  v.  Cooper,  7  Paige,  587. 

There  is  a  case  in  Ohio  which  is  otherwise,  founded  on  tiie 
peculiar  provisions  of  the  statute  allowing  appeals.  Brewer  v. 
The  State  of  Connecticut  and  others,  9  Ohio  R.  189. 

But  there  is  nothing  in  the  pcovisions  of  the  judiciary  act  of 
1789,  or  in  the  act  of  March  3, 1803,  §  2,  allowing  and  regulating 
appeals  in  equity,  to  prevent  the  apjmcation  by  this  court  of  the 
rule,  that  when  a  decree  has  been  taken  by  ccmsent,  it  eannot 
be  disturbed  by  an  appeal  or  a  rehearing.  The  object  of  the 
act  of  1803  is  stated  m  the  case  of  the  San  Pedro,  2  Wheatoa^ 
141, 142.  The  only  question  in  this  case  is,  whether  &e  €<»• 
sent  decree,  entered  May  term,  1849,  (p.  18,)  does  not  render 
the  final  decree  (p.  51,  o2)  a  decree  by  consent  also.  It  will 
be  contended  that  it  does : 

1.  Because,  by  the  first  decree,  the  appeUants  consented  that 
the  appellees  were  entitled  to  the  perpetual  injunction,  and  ^  the 
account  prayed  for  in  the  bill;"  and  all  that  remained  to  be 
done  was  to  ascertain  what  account  was  prayed  for  in  the  bilL 

2.  Because,  by  the  first  decree,  it  was  expressly  declared,  that 
the  parties  consented  to  have  the  account  commence  at  such  a 
time  as  should  be  found  by  the  master,  and  be  confirmed  by  the 
court — a  stipulation  as  binding  on  both  parties  as  if  they  had 
made  the  same  point  the  subject  of  arbitration. 

But  if  the  appeal  was  rightly  taken,  counsel  for  the  appdlees 
will  contend, 

XL  That  the  second  decretal  order  to  the  master,  by  which  he 
was  directed  to  ascertain  *^  the  amount  ol  profits  which  may 
have  been,  or,  with  due  diligence  and  prudence,  might  have 
been,  realized  by  the  defendants  for  the  work  done  by  them" 
with  the  machine  complained  of,  taken  in  ccmnection  with  the 
principles  laid  down  by  the  court  in  their  opinion,  (see  i4>pend]x 
to  this  brief,)  stated  the  true  rule  for  this  case. 

1.  It  appears,  by  an  account  filed  with  the  master  at  the  first 
hearing,  that  the  appellants  had  been  using  the  machine  com* 
plained  of  firom  July,  1845,  to  July,  1848,  and  had  planed  tiie3|> 
with  3,962,760  feet  of  boards  during  that  time. 

It  also  appears  that  they  had  received  an  average  of  $2  per 
thousand  feet  for  this  work ;  and  in  their  answer  they  state,  tiiat 
this  work  was  done  at  an  average  expense  of  |1.50  per  thoup 
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sand  feet,  leating  50  cents,  only,  as  the  net  profit  actually  real- 
ized on  a  thousand  feet.  But  they  do  not  profess  to  do  this  with 
entire  accuraoy,  but  as  an  ^<  approximate  estimate." 

In  this  state  of  the  facts,  the  master,  assuming  that  he  was 
to  find  only  the  actual  net  profits  realized,  heard  evidence  on 
the  part  of  the  complainants  which  tended  to  show  that  a  thou- 
sand feet  of  boards  could  be  planed  for  a  less  cost ;  and,  also, 
evidence  on  the  part  of  the  respondents,  tending  to  show  that 
it  would  cost  as  much  as  they  had  stated  in  their  answer ;  but 
he  held,  that  the  result  of  the  whole  evidence  did  not  authorize 
the  conclusion  that  the  respondents  had  not  truly  stated  the 
actual  cost,  and,  accordingly,  he  reported  |^1.50  as  the  cost  per 
thousand,  leaving  an  actual  profit  of  50  cents  only. 

As  it  stood  on  the  master's  first  report,  therefore,  there  was 
evidence  tending  to  show  that,  in  charging  |^1.50  per  thousand 
as  the  cost  of  pkning,  the  respondents  had  conducted  the  busi- 
ness with  less  skill  and  prudence  than  it  might  have  been  con- 
ducted. The  master's  conclusion  was  based  wholly  on  the  idea 
that  the  actual  net  profits  furnished  the  rule,  and  that  the  evi- 
dence did  not  control  the  statement  of  the  answer  as  to  the 
aniount  of  such  actual  profits. 

An  exception  being  taken  and  argued,  it  appeared  to  the 
court  that  here  was  a  state  of  facts  which  required  the  applica- 
tion of  a  different  rule,  and  the  cause  was  recommitted  to  the 
master,  by  the  second  decretal  order,  and  the  accompanying  in- 
structions. 

The  rule  announced  was,  that  the  master  was  to  report  the 
promts  which  the  respondents  might  have  made  with  due  dili- 
gence and  prudence ;  and  the  principle  adopted  b^  the  court 
was,  that  the  respondents  were  to  be  charged  as  involimtary 
trustees,  accountable,  like  mortgagees  in  possession  and  other 
similar  trustees,  for  the  profits  which  might  have  been  received 
with  due  care  and  prudence. 

To  apply  this  rule  rendered  it  necessary  to  hear  evidence  on 
both  sides,  and  to  take  the  average  riven  by  all  the  testimony 
of  what  it  would  cost  to  plane  1,000  feet  The  result  of  the 
whole  evidence,  given  to  the  master  at  both  hearings,  may  be 
tiius  stated. 

(The  counsel  then  went  into  some  long  calculations  respect* 
ing  the  cost  of  planing.) 

2.  There  is  no  technical  difficulty  in  a  court  of  equity  in 
adopting  and  applying  such  a  rule  as  that  directed  by  the  2d 
decretal  order  to  the  master. 

Where  the  court  has  jurisdiction  to  give  the  principal  relief 
sought,  it  will  make  a  complete  decree,  and  give  compensation 
for  tiie  past  injury.    As  in  bills  for  (Specific  performance.    New- 
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ham  t;.  May,  13  Fnce^  749 ;  Nelson  v.  Bridges,  2  Beavan,  239  ; 
Phillips  V.  Thompson,  1  Johns.  Ch.  B.  150 ;  Paxkhnist  v.  Van 
Cortlandt,  Ibid.  273 ;  Pratt  v.  Law  &  Campbell,  9  Cranch,  456; 
Cathcart  v.  Robinson,  5  Peters,  269 ;  2  Stoiy's  Eq.  Joiisp.  ^  796w 
So  ako  in  injondion  bills  for  waste.  Jesos  CoUe^  v.  Bloom, 
3  Atk.  262 ;  Garth  n.  Cotton,  Ibid.  751 ;  Lee  v.  AJston,  1  Bra. 
Ch.  R.  194. 

The  jurisdiction  in  equity  confened  npmi  the  circoit  coiutB 
in  patent  causes,  by  statute,  contemplates  full  power  to  give  the 
plaintiflf  as  ample  redress  as  he  could  have  at  law,  except  that 
the  damages  cannot  be  trebled.  Patent  Act  of  July  AOkj  18SB, 
*  17, 14 

3.  There  being  no  technical  difficulty  in  c^plying  a  rale  that 
involves  elements  of  computation,  and  gives  an  approximate 
compensation  to  tiie  party  injured,  the  question  is  simply  one 
of  principle,  viz.  What  rate  of  profits  shall  a  party,  ^n^  has 
lon^  infringed  a  patent,  be  required  to  account  for  in  equity  ? 

The  coiKt  below,  did  not  direct  the  master  to  find  damages^ 
nor  did  he  go  into  that  inquiry.  He  inquired,  as  he  was  dire^ed 
to  do,  whether  the  profits  actually  made  by  the  respondeniB 
were  as  large  as  they  might  have  been  with  the  exercme  <rf  due 
pare  and  prudence. 

a.  Any  other  rule,  in  a  case  of  this  kind,  would  put  the  pa« 
tentee  entirely  in  the  power  of  the  trespasser,  and  enable  the 
latter  to  fix  the  rate  at  which  he  should  account  for  Ihe  use  of 
the  machine. 

b.  The  rule  applied  in  this  case  by  liie  court  below  was  ooap- 
rect  in  principle.  It  was  to  hold  the  party  accountable,  as. an 
involuntary  trastee,  for  what  the  patentee  might  have  realLeed 
by  the  same  exercise  of  the  right,  the  evidence  showing  that  he 
had  made  the  cost  of  the  work  excessive.  The  prindple  is  wett 
settled,  that  a  court  of  equity  sometimes  forcte  the  charactm  of 
a  trustee  upon  an  intruder,  or  wrongdoer,  or  one  who  is  in  po»-  . 
session  under  color  of  right,  an4  who  takes  rents  or  profits  wfaidi 
belong  to  another,  or  might  have  taken  them. 

The  particular  class  of  trustees  referred  to  in  the  opinion  of 
the  court  below  are  mortgagees.  The  following  authcwities 
show  the  application  of  the  rule.  Anon3^ous,  1  Vernon,  45 ; 
Chapman  v.  Tanner,  lb.  267 ;  Coppring  r.  Cooke,  lb.  270 ;  Jen- 
kins V.  Eldredge,  3  Story,  325,  329,  330,  331 ;  Dexter  v.  Arnold, 
2  Sumner,  108, 130. 

c.  This  is  a  case  of  first  impression.  All  the  authorities  and 
precedents  which  declare  that  the  infringer  is  to  account  in 
equity  for  the  "  profits "  made  by  the  unkiwful  use  of  the  in- 
vention, contemplate  a  case  where  the  actual  profits  are  all  that 
could  have  been  made,  or  else  that  question  has  not  been  raised. 
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This  is  a  case  where  the  evidence  shows  that  the  respondents 
80  conducted  their  business  that  the  actual  profits  were  less  than 
half  what  might  have  been  realized  by  the  patentee  from  the 
same  business. 

IIL  The  objection  that  the  account  ought  not  to  have  been 
taken  from  the  date  of  the  (reissued)  patent,  viz.,  July  8th,  1845, 
but  should  have  commeiiced  May  20th,  1848,  (the  date  of  Wil- 
son's deed  of  confirmation  to  Brooks,  one  of  the  complainants,) 
is  now  too  late.  By  consent  of  parties,  the  account  was  to  com- 
mence at  such  time  as  should  be  found  by  the  master  and  con- 
firmed by  the  couri  (P.  18.)  The  master  found  the  facts,  and 
the  court  directed  the  account  to  commence  at  the  date  of  the 
reissued  patent.  No  appeaTlies  from  the  decree  thus  consented  to. . 

Besides,  the  bill  was  brought  in  the  name  of  the  original 
owner  of  the 'reissued  patent,  Woodworth's  administrator,  Wil- 
son, his  assignee,  and  Brooks  &  Tyler,  the  sub-assignees ;  and 
by  consent,  the  respondents  admitted  the  right  to  the  injunction 
and  account  prayea  for. 

IV.  If  the  appeal  can  open  this  question,  it  is  submitted  that 
the  decree  wnas  right. 

The  first  patent  to  Woodworth,  the  inventor,  was  granted 
December  27th,  1828.  November  16th,  1842,  Woodworth's  ad- 
ministrator obtained  from  the  commissioner,  under  the  statute 
of  1836,  §  18,  an  extension  for  seven  years  firom  December  27th, 
1842.  December  7th,  1842,  the  administrator  granted  to  Brooks 
an  exclusive  territorial  right  for  the  residue  of  the  extended 
term,  viz.,  to  December  27th,  1849. 

January  11th,  1844,  the  administrator  conveyed  all  his  interest 
to  Wilson. 

July  8th,  1845,  the  administrator  surrendered  the  renewed  pa- 
tent granted  to  him  by  the  commissioner,  and  obtained  a  reissue 
under  the  act  of  1836,  §  13,  on  account  of  a  defective  spedfica* 
tion. 

July  20th,  1847,  Brooks  assigned  to  Tyler  one  half  of  his  ter- 
ritorial right 

May  20th,  1848,  Wilson,  by  his  deed,  confirmed  Brooks's  title, 
and  Brooks,  by  his  deed  dated  July  1st,  1848,  confirmed  his  pre- 
vious grant  to  Tyler. 

The  bill  was  filed  July  10th,  1848,  in  the  name  of  the  admi- 
nistrator, Wilson,.  Brooks,  and  Tyler,  to  obtain  an  account  for 
infringements  commenced  at  least  at  the  date  of  the  sunrender 
and  reissue,  and  steadily  continued  to  the  time  of  filing  the  bilL 
The  court  directed  the  account  to  commence  with  the  date  of 
the  reissued  patent. 

Three  positions  will  be  maintained :  — - 

Ist.  That  the  complainantsi  who  sought  this  redress,  jointly 
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xepresented  the  whole  legal  and  equitable  title,  and  were  jointty 
entitled  to  the  relief  from  the  date  of  the  reissued  patent.  £ven 
if  it  were  true  that  a  reissue  does  not  give  a  legal  title  to  the 
assignee  whose  grant  was  taken  before  the  reissue,  (w^hich  is 
not  admitted,)  it  still  leaves  his  equitable  title,  as  against  stran* 
gers  and  trespassers,  as  valid  as  it  was  before. 

2d.  An  assignee  of  the  whole  existing  interest  under  a  patent 
has  the  same  legal  title  in  the  reissued  patent,  granted  under 
the  act  of  1836,  §  13,  for  a  defective  sped&cation,  which  he  had 
before  the  reissue,  without  any  confirmatory  grant  from  the  pa- 
tentee. Woodworth  v.  Stone,  3  Story's  E.  749 ;  Woodworth  u 
Hall,  1  Woodb.  &  Mnot,  248. 

The  two  cases  of  Wilson  v.  Rousseau,  4  How.  646;  and 
Bloomer  v.  McQuewan,  14  How.  639,  deny  to  previous  assignees 
a  legal  title  under  an  extension,  and  recognize  only  their  ri^t 
to  continue  the  use  of  the  specific  machines  purchased. 

They  admit,  therefore,  that  the  extension  is  a  grant  of  a  new 
estate  to  the  patentees.  A  reissue  under  the  13th  section  of 
the  statute  is  not  a  new  grant  in  any  sense,  but  merely  the  cor- 
rection of  errors  or  omissions  in  the  specifications;  and  the 
statute  merely  restricts  the  right  of  recovery  to  infringements 
committed  after  the  correction  has  been  made. 

3.  If  the  complainants.  Brooks  and  Tyler,  needed  any  confirm- 
ation of  their  title,  they  had  it  before  the  bill  was  filed,  and  it 
relates  back  to  the  earliest  period  when  the  statute  vrill  permit 
recovery  for  infringements  under  a  reissued  patent. 

V.  The  objection  that  the  account  ought  not  to  have  been 
taken  beyond  the  time  of  filing  the  bill,  covers  the  work  done  in 
the  course  of  fifteen  days.  The  bill  was  filed  July  10th,  1848, 
and  the  account  covers  the  work  done  to  July  2dth.  It  appears 
that  the  injunction  was  served  on  the  last-mentioned  day. 
(Record,  pp.  13, 14.)  The  amount  planed  in  the  month  of  July, 
was  73,821  feet;  so  that,  at  the  rate  of  4,200  feet  per  day,  the 
respondents  must  have  worked  their  machine  more  than  seven- 
teen days  in  the  month  of  July — that  is  to  say,  they  did  more 
than  seven  days'  work  after  the  bill  was  filed.  (Record,  p.  19.) 
It  does  not  appear  precisely  why  the  master  took  the  account  to 
the  25th  of  Jidy,  but  probably  it  was  because  the  respondents 
rendered  it  to  that  time,  they  not  having  stopped  before.  After 
the  bill  was  filed  they  had  notice  of  the  complainant's  rights, 
and  on  their  ovm  admission  they  were  infringers  and  bound  to 
account.  To  allow  the  present  objection  to  prevail  would  be  to 
say,  that  in  a  suit  for  an  injunction  and  account,  the  right  being 
acunitted,  the  respondent  may  go  on  working  after  the  bill  is 
filed,  and  the  complainant  must  file  another  bill  to  recover  for 
what  is  done  after  the  first  bill  is  filed,  and  before  the  account 
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is  taken*    Theie  is  no  teclmical  necessity  for  this,  and  it  would 
be  most  onerous,  as  leading  to  endless  litigation. 

VL  The  objection  as  to  the  interest  allowed  on  the  items 
Tvhich  accrued  after  the  filing  of  the  bill,  assumes  that  work 
*was  done  by  the  respondents  after  the  bill  w;5is  filed.  By  their 
own  admission  they  had  no  right  to  use  the  machine.  The 
master  brought  the  account  down  to  the  time  when  the  respond- 
ents rendered  it,  July  25th ;  and  if  a  part  of  the  items  thus 
covered  accrued  after  the  respondents  were  notified,  those  items 
must,  in  contemplation  of  law,  be  treated  as  if  they  had  already 
accrued  when  the  bill  was  filed,  in  taking  a  continuing  account. 

Mr*  Justice  DANIEL  deUvered  the  opinion  of  the  court 
The  appellees,  on  the  24th  of  July,  1848,  obtained  firom  the 
court  above  mentioned  an  injunction  to  restrain  the  appellants 
firom  using  or  vending  one  or  more  planing  machines  substan- 
tially the  same  in  constraction  and  mode  of  operation  as  the 
machine  which  had  been  patented  to  William  Woodworth, 
deceased. 

In  their  bill  they  allege  the  originality  of  the  invention  of  the 
patentee,  the  extension  of  the  patent  after  his  death  for  the  space 
of  seven  years  beyond  its  onginal  limitation  to  the  appellee, 
"William  W.  Woodworth,  as  administrator  of  the  inventor,  and 
the  grant  by  said  administrator  to  the  appellee,  Brooks,  of  the 
exclusive  right  to  constract  and  use  the  invention  within  certain 
specified  limits  for  the  entire  period  of  that  extension.  The  bill 
further  alleges  a  second  extension  by  act  of  Congress  of  the 
patent  to  the  said  administrator  for  the  term  of  seven  years 
from  the  27th  day  of  December,  1849 ;  but  states  that  in  conse- 

2uence  of  doubts  entertained  as  to  the  correctness  of  the  speci- 
cation,  and  of  the  fact  of  said  letters-patent  having  been  found 
to  be  inoperative,  they  were  duly  surrendered,  and  new  letters- 
patent  bearing  date  on  the  8th  day  of  July,  1845,  were  issued 
to  the  appellee,  William  W.  Woodworth  and  his  assigns,  for  the 
residue  of  the  term  of  28  years  firom  27th  of  December,  1828 ; 
that  subsequentiy  to  this  last  renewal  the  appellee,  William  W. 
Woodworth,  had  granted  to  the  appellee,  Wilson,  and  to  his  as- 
signs, all  the  right  and  titie  acquired  by  him  by  the  issue  of  the 
last  letters-patent  with  the  amended  specification.  That  the 
appellee.  Brooks,  by  his  deed  of  the  20th  of  July,  1847,  had 
granted  and  assigned  to  the  appellee,  Tyler,  one  half  Brooks's 
light  in  the  patent  to  Woodworth  for  the  term  ending  on  the 
twenty-seventh  of  December,  1849,  to  be  used  within  the  town 
of  Lowell,  and  not  elsewhere.  That  the  appellee,  Wilson,  by 
deed  of  the  20th  of  May,  1848,  assigned  and  confirmed  to  Brooks 
end  his  assigns,  the  exclusive  right  of  constracting  and  using 
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twenty  planing  machines  according  to  the  letter&fatent  witii 
the  amended  specification,  and  gave  authority  to  Brooks,  in 
Wilson's  name,  to  execute  all  such  deeds  of  confirmation  to  the 
assignees  of  any  rights  and  privileffes  within  the  county  of  Mid- 
dlesex as  he  sbomd  deem  fit,  and  that  in  virtue  of  ihis  power 
and  authority,  he.  Brooks,  did  by  Ms  deed  of  July  1st,  184^ 
grant  and  confirm  to  the  appellee,  Tyler,  in  the  name  and  be- 
hcdf  of  the  said  Wilson,  as  well  as  in  his  own  name,  all  the 
rights  and  privileges  described  in  the  deed  £rom  Brooks  to  Tylef 
of  the  20th  of  Jtdy,  1847.    The  bill  further  alleges  thiat  the  ap- 
pellants were  then  using,  and  for  some  time  had  used,  within 
the  city  of  Lowell,  one  of  the  machines  substantially  the  same 
in  construction  and  mode  of  operation  as  the  planing  machine 
in  the  said  last  mentioned  letters-patent  described,  the  exclusive 
right  to  make,  use  and  vend  which,  is  by  law  vested  in  the  ap- 
pellees.     The  bill  also  charees  that  theretofore  two  actions  at 
law  had  been  instituted  in  that  court,  the  one  against  a  certain 
James  Gould,  and  the  other  against  Bodolphus  and  James, 
Edwards  and  Cyrus  Smith,  for  the  violation  of  the  exclusive 
privileges  granted  to  the  plaintiffs  in  those  actions  under  patent 
last,  aforesaid,  by  using  a  machine  substantially  the  same  with 
the  said  planing  maclune  invented  by  the  said  William  Wood- 
worth,  and  tha^  upon  issues  made  up  in  both  these  actions,  the 
jury  found  that  the  defendants  had  inMnged  the  patent,  and 
subjected  them  to  the  payment  of  damages.   It  avers  the  use,  as 
before  stated  by  the  appellants  of  their  machine,  to  be  an  in- 
firin^ent  of  the  Woodworth  patent,  and  a  violation  of  the  ex- 
clusive rights  and  privileges  of  the  appellees ;  and  concludes 
virith  a  prayer  that  the  appellants  may  be  decreed  to  account  for 
and  pav  over  to  the  appellees  all  gams  and  profits  which  have 
accrued  from  using  their  said  machines  since  the  expiration  of 
the  said  original  patent;  that  they  may  be  restrained,  by  injunc- 
tion, from  using  or  vending  any  one  or  more  of  said  machines; 
that  the  machine  or  machines,  in  the  possession  or  under  the 
control  of  the  appellants,  may  be  destroyed  or  delivered  over  to 
the  appellees,  who  ask  also  for  general  reliefl 

The  appellants,  by  their  answer  state,  that  during  a  part  of 
the  time  which  has  elapsed  between  the  autumn  of  1841  and 
April  1st,  1844,  they  have  used  in  their  mill  at  Lowell  a  single 
planing  machine  constructed  according  to  a  patent  granted  to 
James  H.  Hutchinson  on  the  16th  of  July,  1839,  which  machine, 
in  some  of  its  combinations,  substantially  resembles  the  machine 
specified  in  the  patent  granted  to  Woodworth  in  1845,  but  is 
unlike  anv  machine  specified  in  the  patent  to  Woodworth  in 
1828.  They  aver,  also,  that  the  planixig  business  had  been  cai^ 
ried  on  as  aforesaid,  in  virtue  oi  the  Hutchinson  machine,  at 
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Liowell,  with  the  full  knowledge  of  the  appellee,  Brooks,  and 
without  objection  from  him  untu  within  a  short  time  previously ; 
and  that  tiiey  had  no  knowledge  or  belief  of  any  iii^ngement 
by  them  of  tiie  patent  to  Woodworth,  until  after  the  decision 
in  Gould's  case ;  after  which  decision,  they  were  informed  that 
the  patent  to  Woodworth  had  been  surrendered  and  reissued 
-with  a  new  specification,  the  validity  of  which  reissued  patent 
had  not,  withm  their  knowledge  or  belief,  been  established  until 
the  decision  of  the  suit  against  the  said  Edwards  and  Smith. 
The  answer  denies  the  originality  of  Woodworth's  claim,  by 
averring  that  James,  Joseph,  Aaron,  and  Daniel  HUl,  and  Leo* 
nard  Gilson,  in  the  District  of  Massachusetts,  as  early  as  1827, 
and  John  JJale  of  Bloomfield,  in  the  State  of  New  York,  in  the 
year  1828,  had  knowledge  of  and  had  made  and  used  planing 
machines  essentialhr  the  same  and  prior  to  the  pretended  inven- 
tion of  William  Woodworth,  deceased. 

At  the  May  term  of  the  court,  1849,  this  cause  coming  on 
to  be  heard  upon  the  bill,  the  answers,  replications,  and  exhibits, 
by  the  consent  of  the  pcurties  it  was  decreed  by  the  court,  that 
the  appellees  (the  complainants  below)  were  entitled  to  the  per- 
petusd  injunction  and  to  the  account  prayed  for  by  the  bill; 
said  account  to  conmience  at  such  time  as  shall  be  found  by 
the  master,  and  be  confirmed  by  the  court  The  decree  pro* 
ceeds  that,  the  master  in  taking  said  accoxmt  shall  have  power 
to  require  the  parties  to  produce  before  him,  on  oath,  all  books 
and  papers  relating  thereto,  smd  to  hear  such  oral  evidence  as 
either  party  may  produce,  and  on  the  motion  of  either  of  the 
parties,  to  examine  either  of  the  other  parties,  upon  interrogato- 
ries. And  all  farther  directions  are  reserved  Until  the  coining  in 
of  the  master's  report 

In  pursuance  of  this  decretal  order,  upon  the  examination  of 
the  parties  on  oath,  and  upon  evidence  produced  aUtrnde,  the 
master  reported  that  the  amount  of  gains  smd  profits  received 
by  the  defendants  below  upon  3,962,700  feet  of  plank,  the  num- 
ber of  feet  planed  by  them,  was  at  the  rate  of  fifty  cents  per 
thousand  feet,  no  exception  being  taken  to  the  amount  of  the 
work  stated  to  have  been  done  by  the  said  defendants,  or  to  the 
gross  amount  at  which  the  work  was  charged  by  them  per  thou- 
sand, but  exception  being  taken  to  the  report  of  the  master 
upon  the  ground  that  the  rate  of  profit  charged  to  the  defend- 
ants below  should  have  been  one  dollar  instead  of  fifty  cents 
per  thousand,  the  court  by  a  farther  decretal  order  recommitted 
the  report  to  the  master,  with  instructions  to  ascertain  the 
amount  of  profits  which  may  have  been,  or  with  due  diligence 
and  prudence  might  have  been,  realized  by  the  defendants,  for 
the  work  done  by  them  or  their  servants,  by  the  machines  de- 
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IKsribed  in  the  complainant s  bill,  and  that  the  acooant  of  profits 
should  commence  from  the  date  of  the  letters«patent  issued  wiHi 
the  amended  specifications.    Iii  obedience  to  the  decretal  order 
last  mentioned,  the  master  made  a  second  report,  by  i^hich  he 
charged  the  defendants  for  profits  on  the  work  done  by  their 
machine  at  the  rate  of  one  dollar  per  thousand  feet,  instead  of 
fifty  cents,  as  in  his  former  report,  from  the  8th  day  of  July, 
1845,  the  date  of  the  reissued  patent    He  says  it  is  true  Umi 
the  rate  of  profit  adopted  by  him  is  conjectural,  ^  but  that  he 
does  not  think  he  has  infused  into  the  case  any  element  too 
unfavorable  to  the  defendants.     That  by  the  decision  of  tiie 
court  they  were  trespasses  and  wrongdoers,  in  the  legal  sense 
of  the  words,  and  were  consequently  m  a  position  which  migiit 
make  them  liable  to  be  mulcted  in  damages  greater  than  the 
profits  they  have  actually  received ;   the  rule  being  not  what 
benefit  they  have  received,  but  what  injury  the  plaintifl^  have 
sustained*''     To  this  second  report  of  the  master,  exceptions 
were  filed  by  the  appellees,  the  plaintiffs  below,  founded  upon 
the  departure  of  the  master  from  the  safe  and  just  rule  of  ac^ 
ual  profits,  as  prayed  for  by  the  bill,  and  the  adoption  of 
a  rule  of  proceeding  which  was  vague  and  conjectural,  and 
unsustained  by  the  evidence  in  the  cause.     At  the  May  term, 
1851,  the  Circuit  Court  decreed  that  this  report  of  the  masteTj 
except  so  far  as  interest  is  therebv  disallowed,  should  be  con* 
firmed,  and  that  the  appellants  should,  within  ten  days,  pay 
to  the  appellees  the  sum  of  (3,962.96,  with  interest  thereon 
from  the  day  of  filing  the  bill,  with  costs.    It  is  this  decree^ 
formded  upon  the  antecedent  proceedings  herein  adverted  to, 
that  we  are  to  reviefw ;  and  it  may  here  be  remarked,  that  the 
statement  of  those  proceedings  has  been  unavoidably  protracted 
from  the  necessity  for  considering  two  questions  of  a  prelimi- 
nary character  raised  in  the  argument,  and  which  it  is  proper  to 
dispose  of  before  deciding  upon,  and  before  reaching  the  m^ts 
of,  this  cause.    1st  It  has  been  insisted,  on  behalf  of  the  appd* 
lants,  that  the  appellee,   Tyler,  claiming  as  assiraee   under 
Woodworth,  Wilson,  and  Brooks,  and  asserting  a  tifle  complete 
in  himself^  within  a  certain  Ideality,  could  not  regularly^  unite  in 
his  bill  those  persons  whom  he  had  shown  had  no  tiue  within 
the  same  locaUty,  and  who  could  not  therefore  be  embraced  in 
a  decree  in  his  favor;  a  decree  which,  in  its  terms  and  effect, 
must  exclude  every  kind  of  interest  in  those  co-plaintif&  within 
the  same  limits.    It  is  true,  as  a  rule  of  equity  pleading,  that 
none  should  be  made  parties,  either  as  complainants  or  defend- 
ants, who  have  no  interest  in  the  matters  in  controversy,  or 
which  can  be  affected  by  the  decree  of  the  court  Vide  Story's 
Equity  pleading,  ch.  4,  §  231 ;  so  too  in  §  232  of  the  same  work 
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it  is  said;  ^  In  cases  where  the  want  of  interest  applies,  it  is 
equally  fatal  when  applicable  to  one  of  several  plaintiff  as  it  is 
when  applicable  to  one  of  several  defendants.  Indeed,  the 
objection  in  the  former  case  is  fatal  to  the  whole  suit,  whereas, 
in  the  latter  case,  it  is  fatal  (if  taken  in  due  time)  only  as 
against  the  defendant  improperly  joined."  In  the  same  work, 
§  544,  it  is  said  that,  <<  In  cases  of  misjoinder  of  plaintiffs,  the 
objection  ought  to  be  taken  by  demurrer,  for  if  not  so  taken,  and 
the  court  proceeds  to  a  hearing  on  the  merits,  it  wiU  be  disre- 
garded, at  least  if  it  does  not  materially  affect  the  propriety  of 
the  decree."  The  language  of  Lord  LangdcJe,  in  the  case  of 
Raffity  t;.  King,  as  reported  in  the  Law  Journal,  vol.  6,  p.  93, 
is  very  clear  upon  this  question,  where  he  says,  "As  to  the  objec- 
tion  to  John  Kaffity  being  made  a  plaintiff,  I  am  not  satisfied 
it  would,  under  any  circumstances,  be  considered  of  such  import- 
ance as  to  deprive  the  other  plaintiffii  of  the  relief  they  are  en- 
titled to.  There  have  been  cases,  in  which  the  court,  with  a 
view  to  special  justice,  has  overcome  the  difficulty  occasioned 
by  a  misjoinder  of  plaintiffs ; "  and  in  the  case  of  Morley  v. 
Lord  Hawke,  cited  in  2  Younge  &  Jervis,  520,  before  Sir  Wilnam 
Grant,  the  rule  is  thus  stated  as  to  the  misjoinder  of  plain- 
tiffs. "  The  defendant  objected  to  any  relief  being  granted  in 
that  state  of  the  record ;  and,  without  determining  the  effect 
of  the  objection  if  brought  forward  earlier,  I  think  it  is  now 
too  late.  If  the  objection  had  been  stated  in  the  answer,  the 
plaintiffs  might  have  obtcdned  leave  to  amend  their  bill,  and 
misht  have  made  John  Raffity  a  defendant  instead  of  a  plain* 
tiff  for  which  there  is  an  authority  in  the  case  of  Aylwin  v. 
Bray,  (2  Younge  &  Jerv.  518,  note,)  and  in  such  a  case  as  this, 
where  the  objection  is  reserved  to  the  last  moment,  I  think  it 
ought  not  to  prevaiL" 

Li  the  case  before  us  the  objection  of  misjoinder  of  the  plain- 
til&  nowhere  appjears  upon  the  pleadings,  nor,  for  aught  that  is 
disclosed,  was  it  insisted  upon  even  at  the  hecuring :  it  is  urged 
for  the  first  time  after  the  hearing  and  after  a  final  decree,  and 
to  allow  this  objection  at  so  late  a  stage  of  the  proceectings^ 
would  be  a  surprise  upon  the  appellees,  and  might  operate  tiie 
most  serious  mischiefs.  In  this  case,  and  at  this  time,  the  allow- 
ance of  such  an  objection  would  be  peculiarly  improper,  for  here 
the  objection  cannot  be  viewed  as  having  been  merely  vraived 
by  reasonable  and  ordinair  implication,  but  the  defendants  have 
expressly  consented  to  a  decree  between  the  parties  as  they  were 
then  arrayed  upon  the  record.  As  to  this  objection,  therefore,  we 
think  it  comes  too  late  to  be  of  any  avail,  and  should  not  affect 
the  cognizsmce  of  the  court  either  as  to  the  parties  or  the  sub- 
ject-matter of  the  controversy.  2d.  On  the  part  of  the  appellees 
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(the  complainants  in  the  Ciicuit  Court,)  it  has  been  insisted, 
that  the  decretal  order,  made  in  this  cause  by  consent,  covered 
and  ratified  in  advance  all  the  subsequent  proceedings  on  the 
part  of  the  court,  rendering  those  proceedings  indusive  of  the 
final  decree,  a  matter  of  consent,  which  the  appellants  could 
have  no  right  to  retract,  and  firom  which,  therefore,  they  could 
not  legallv  appeaL  In  order  to  try  the  accuracy  of  this  aigo- 
ment  and  of  the  conclusions  sought  to  be  deduced  therefirom, 
it  is  proper  to  examine  the  order  which  is  alleged  in  suppcMrt  of 
them.     The  words  of  that  order  are  as  follow : 

^  This  cause  came  on,  &c — and  by  consent  of  parties  it  is 
declared  by  the  court " — what  ?  ^  That  the  complainants  are  en* 
titled  to  the  perpetual  injunction  smd  the  account  prayed  for  by 
the  bilL"  It  seems  to  us  incomprehensible,  that  by  this  consent 
of  the  defendant  below,  he  had  consented  to  any  thing  precise 
and  unchan^able  beyond  the  perpetual  injunction,  much  moae 
so  that  he  had  thereby  bound  hunself  to  acquiescsence  in  any 
shape  or  to  any  extent  of  demand  which  might  be  made  against 
him  under  the  guise  of  an  account.  Indeed  the  complainants 
below,  and  the  Circuit  Court  itself,  have  shown  by  t^eir  own 
interpretation  of  this  decretal  order,  that  they  did  not  under- 
stand it  to  mean,  as  in  truth  bv  no  just  acceptation  it  could 
mean,  a(iy  thing  fixed,  definite  and  immutable ;  for  the  complain- 
ants  below  excepted  to  the  report  of  the  master,  and  the  court 
recommitted  that  report  with  a  view  to  its  alteration.  Nor  can 
we  regard  the  reference  to  the  master  as  in  the  nature  of  an  ar» 
bitration;  for  if  so  deemed,  the  award  of  that  officer  must  have 
been  binding,  unless  it  could  be  assailed  for  fraud,  misbehavior, 
or  gross  mistake  of  fact  In  truth,  the  account  consented  to  was 
the  account  prayed  for  by  the  bill,  and  in  the  plain  words  of  the 
bill,  vi^.,  <<  that  the  defendants  may  be  decreed  to  account  for 
and  pay  over  all  such  gains  and  profits  as  have  accrued  to  them 
firom  using  the  said  machines  since  the  expiration  of  said  original 
letters-patent."  This  language  is  particularly  clear  and  signi- 
ficant—  such  gain  and  profits,  and  such  only,  as  have  actually 
accrued  to  the  defendants;  and  we  are  unable  to  perceive  how, 
by  such  an  assent,  the  appellants,  the  defendants  below,  could 
have  been  concluded  against  exceptions- to  any  thing  and  every 
thing  which  might  have  been  evolved  by  that  report,  however 
illegal  or  oppressive. 

Considering  next  the  decretal  order  for  the  recommitment  of 
the  first  report,  the  second  report,  made  in  obedience  to  that  or* 
der,  and  nnal  decree  founded  upon  the  second  report,  we  are 
constrained  to  regard  them  all  as  alike  irreconcilable  with  the 
.prayer  of  the  bill,  with  the  just  import  of  the  consent  decreci 
And  with  those  principles,  which  control  the  action  of  courts  of 
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eqiiil^.  In  the  instractions  to  the  master  it  -will  be  seen,  that  he 
is  ordered  <<  to  ascertain  and  report  the  amount  of  profits  which 
may  have  been,  or  with  due  diligence  and  prudence  might  have 
been,  realized,  by  the  defendants  for  the  woik  done  by  them  or 
by  their  servants  by  means  of  the  machines  described  in  the 
complainant's  bill,  computing  the  same  upon  the  principles  set 
forth  in  the  opinion  of  the  court,  and  that  the  account  of  such 
profits  conmience  firom  the  date  of  the  letters-patent  issued  with 
the  amended  specification."  The  master,  in  this  report  made 
in  pursuance  of  the  instructions  just  adverted  to,  admits  that  the 
account  is  not  constructed  upon  the  basis  of  actual  gains  and 
profits  acquired  by  the  defendants  by  the  use  of  the  inhibited 
machine,  but  upon  the  theory  of  awarding  damages  to  the  com- 
plainants for  an  infiringement  of  their  monopoly.  He  admits, 
too,  that  the  rate  of  profits  assumed  by  him  was  conjectural  and 
not  governed  by  the  evidence ;  but  he  attempta^o  vindicate  the 
rule  he  had  acted  upon  by  the  declaration,  that  he  was  not 
aware  that  he  had  <^  mfused  into  the  case  any  element  too  un- 
favorable to  the  defendants.  That  by  the  decision  of  the  court 
they  were  trespasers  and  wrongdoers,  in  the  legal  sense  of  these 
words,  and  consequently  in  a  position  to  be  miHcted  in  damages 
greater  than  the  profits  they  have  actually  received:  the  rule 
being  not  what  benefit  they  have  received,  but  what  injury  the 
plaintiffs  have  sustained."  To  what  rule  the  master  has  refers 
ence  in  thus  stating  the  grounds  on  which  his  calculations  have 
been  based,  we  do  not  know.  We  are  aware  of  no  rule  which 
converts  a  court  of  equity  into  an  instrument  for  the  punish- 
ment of  simple  torts ;  but  upon  this  principle  of  chastisement 
the  master  admits  that  he  has  been  led,  in  contravention  of  his 
original  view  of  the  testimony,  and  upon  conjecture  as  to  the 
resSty  of  the  facts,  and  not  upon  facts  themselves,  to  double  the 
amount  which  he  had  stated  to  be  a  compensation  to  the  plain- 
tiffs below,  and  the  compensation  prayed  for  by  them,  and  the 
Circuit  Court  has,  by  its  decree,  pushed  this  principle  to  the  ex- 
treme by  adding  to  this  amoimt  the  penalty  of  interest  thereon 
from  the  time  of  filing  the  bill  to  the  date  of  the  final  decree. 

We  think  that  the  second  report  of  the  master,  and  the  final 
decree  of  the  Circuit  Court,  are  warranted  neither  by  the  prayer 
of  the  bill,  by  the  justice  of  this  case,  nor  by  the  well-established 
rules  of  equity  jurisprudence* 

If  the  appellees,  the  plaintiffs  below,  had  sustained  an  injury 
to  their  legal  rights,  the  courts  of  law  were  open  to  them  for 
redress,  and  in  those  courts  the^  might,  according  to  a  practice, 
which  however  doubtful  in  pomt  of  essential  right,  is  now  too 
inveterate  to  be  called  in  question,  have  claimed  not  compensa- 
tion merely,  but  vengeance,  for  such  injury  as  they  could  show 
that  they  had  sustained.    But  before  a  tribunal  which  refiisea 
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to  listen  even  to  any,  save  those  whose  acts  and  motires 
perfectly  fiedr  and  liberal,  they  cannot  be  permitted  to  contravene 
the  highest  and  most  benignant  principle  of  the  being  and  con- 
stitntion  of  that  tribnnaL 

There  they  will  be  allowed  to  claim  that  which,  ex  icqmo  et 
bonOf  is  theirs,  and  nothing  beyond  this* 

In  the  present  case  it  would  be  peculiarly  haish  and  opprea* 
sive,  were  it  consistent  with  equity  practice,  to  visit  upon  the 
appellants  any  consequences  in  the  nature  of  a  penalty.  It  is 
c^arly  shown  that  the  appellants,  in  working  their  machine^ 
were  proceeding  under  an  authority  equal  to  ^at  (the  same  in- 
deed) which  bestowed  on  Woodworth  and  his  assignees  tiie 
right  to  their  monopoly.  The  appellants  were  using  a  machine 
patented  by  the  United  States  to  Hutchinson,  and  might  well 
bave  supposed  that  the  ri^ht  derived  to  them  from  sudi  a 
source  was  regular  and  legitmiate.  They  were,  then,  in  no  coi^ 
xect  sense,  wanton  infringers  upon  the  rights  of  Woodworth,  or 
of  those  claiming  under  him.  So  soon  as  the  originality  and 
priority  of  the  Woodworth  patent  was  ascertained  by  law,  the 
appellants  consented  to  be  perpetually  enjoined  firom  the  use  of 
their  machine,  (the  Hutchinson  machine,)  and  to  account  for 
whatever  gains  and  profits  they  had  received  from  its  use.  Un* 
der  these  circumstances,  were  the  infliction  of  damages,  by  way 
of  penalty,  ever  consistent  with  the  practice  of  courts  of  equity, 
there  can  be  perceived  in  this  case  no  ground  whatever  for  ihe 
exercise  of  such  a  power. 

On  the  contrary,  those  circumstances  exhibit,  in  a  clearer  lights 
the  propriety  of  restricting  the  account,  in  accordance  with  tiie 

I)rayer  of  the  bill,  to  the  actual  gains  and  profits  of  the  appd- 
ants,  (the  defendants  below,)  during  the  time  their  machine 
was  in  operation  and  during  no  other  period.  We  are  therefore 
of  the  opinion,  that  the  decree  of  the  Circuit  Court  is  erroneous, 
and  should  be,  as  it  is  hereby,  reversed,  with  costs ;  and  tiiat 
this  cause  be  remanded  to  the  Circuit  Court,  with  instructions 
to  proceed  therein  in  conformity  with  the  principles  ruled  in  this 
opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  and  was  argued  by  counseL  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  an4  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  for  further  proceedings  to  be  had  therein,  in 
eonformity  to  the  opinion  of  this  court. 
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APPEAL. 

1.  Where  the  respondent  in  a  chancery  snit  in  the  Circuit  Court  took  tvro  grounds 

of  defence,  and  the  judge,  in  giving  his  reasons  for  a  decree  dismissing  the 
bill,  upon  one  of  the  two  flprounds,  expressed  his  opinion  that  the  respondent 
had  not  established  the  other  jnound,  he  cannot  a|:ii>eal  from  this  as  a  part  of 
the  decree.      Coming  et  al.  t.  The  Droy  Lrm  and  NaU  Factory,  451. 

2.  The  decree  was  in  the  respondent's  favor,  dismissing  the  bill  with  costs,  and  no 

appeal  lies  from  an  opimon  expressed  by  the  judge  upon  the  facts  of  the  case, 

not  affecting  the  decree.    Ibia. 
8.  Moreover,  the  decree  complained  of  has  already  been  ai]^ed  before  this  court 

upon*  the  appeal  of  the  other  party,  and  both  grounds  of  defence  decided  to  be 

insufficient,  and  the  decree  reversed.    There  is,  therefore,  no  such  decree  as 

that  appealed  from.    /UJ. 
4.  Besides,  the  court  below  has  not  acted  upon  the  mandate  and  entered  a  final 

decree ;  therefore  there  is  no  final  decree  to  appeal  from.    Ibid, 

ABKANSAS. 

See  CoKSTiTXTTiONAi.  Law. 

1.  In  June,  1844,  Congress  passed  an  act,  by  virtue  of  which  the  Circuit  Court 

of  the  United  States  for  the  District  of  Arkaosaa,  was  vested  with  power  to 
try  offences  conimitted  within  the  Indian  country.  United  States  v.  Daioeon, 
467. 

2.  In  July,  1844,  it  was  alleged  that  a  murder  was  committed  in  that  country. 

Ibid. 

8.  In  April,  1845,  an  indictment  was  found  by  a  grand  jury,  in  the  Circuit  Court 
of  tke  United  States  for  the  District  of  AriLUisas,  against  a  person  chai^ged 
with  committing  the  murder.    Ibid, 

4.  In  March,  1851,  Congress  passed  an  act  erecting  nine  of  the  Western  counties 
and  the  Indian  country  into  a  new  judicial  district,  directing  the  judge  to 
hold  two  terms  there,  and  giving  him  jurisdiction  of  all  causes,  dvil  or  crimi- 
nal, except  appealfl  and  wnts  of  error,  which  are  cognizable  before  a  Circuit 
Court  of  the  United  States.    Ibid. 

6.  The  residue  of  the  State  remained  a  judicial  district  to  be  styled  the  Eastern 
District  of  Arkansas.    Ibid. 

6.  This  act  of  ConsTess  did  not  take  aw<^  the  power  and  jurisdiction  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  to  try  the  indictment 
pending.    Ibid. 

ATTORNEY, 

1.  Where  a  contract  was  made  with  an  attorney  for  the  prosecution  of  a  claim 

a^inst  Mexico  for  a  stipulated  proportion  of  the  amount  recovered,  and  ser- 
vices were  rendered,  the  death  of  the  owner  of  the  claim  did  not  dissolve  the 
contract,  but  the  compensation  remained  a  Uen  upon  the  money  when  recovered. 
Wylie  V.  Coax,  415. 

2.  A  court  of  equitv  can  exercise  jurisdiction  over  the  case  if  a  more  adequate 

remedy  can  be  thus  obtained  than  in  a  court  of  law.    Ibid. 

AWARD. 

1.  In  the  settlement  of  complicated  partnership  accounts  by  means  of  an  arbitra- 
tor, Bispham  was  charged  with  one  half  of  certain  custom-house  bonds,  which 
Archer,  the  other  partner,  was  liable  to  pay,  and  which  obligations  had  beoninp 
curred  on  partnership  account.    Bispham  y.  Price,  162. 
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S.  There  was  a  reserradon  in  the  setdement  as  to  oertaia  lialMlities,  Imt  this  i 
was  not  indnded.    Ibid, 

3.  Archer's  estate  was  afterwafds  ezoneiated  from  the  payinent  of  these  bonds  hy 

a  decision  of  this  court,  reported  in  9  Howard,  88.    itei. 

4.  A  bill  cannot  be  bronght  by  Bispham  against  Archer's  executor,  to  refond  ons 

half  of  the  amonnt  of  the  bonds,  npon  the  gronnd  that  Archer  had  nerer  paid 
it.    Ibid, 

5.  The  reference  to  an  arbitrator  was  lawfhl,  and  his  award  indnded  manj  iteois 

which  were  the  subject  of  estimates.  It  was  accented  as  perfectly  satisactoxT-, 
and  acquiesced  in  as  such  until  long  after  the  death  of  Archer.    Ibid. 

6.  No  fraud  or  mistake  is  cfaaiged  in  the  bill :  and  if  an  error  of  judgment  oecn^ 

red,  bj  which  the  chance  was  overrated,  tnat  the  custom-house  bonds  would  bo 
enforced  against  Archer,  this  does  not  constitute  a  ground  for  the  interfereoce 
of  a  court  of  equity.    Ibid, 

7.  The  statute  of  limitations,  also.  Is  a  bar  to  the  daim.    Ibid, 

BALTIMORB. 

For  McDoHOoK'8  Will,  see  "Win*." 

BILL  OF  EXCEPTIONS. 

1.  In  order  to  make  a  bill  of  exceptions  Talid,  it  must  appear  by  &e  traasaipc  not 

only  that  the  instnictions  were  given  or  refused  at  tne  trial,  but  also  thai  tbo 
party  who  complains  of  them  excepted  to  them  iiriiile  the  juiy  were  at  the  bar* 
Phetjot  T.  Moyer,  160. 

2.  The  bill  of  exceptions  need  not  be  drawn  out  in  form  and  signed  before  the  jmy 

retire ;  but  it  must  be  taken  in  open  court,  and  must  appear  br  the  oertificato 
of  the  judge  who  authenticates  it,  to  haye  been  so  taken.    Ibid. 

8.  Hence,  when  the  verdict  was  rendered  on  the  18th  December,  and  on  ihe  next 

day  the  plaintiff  came  into  court  and  filed  his  exception,  it  Is  not  piopeziy  be> 
fore  this  court  And  no  error  being  assigned  or  appearing  in  the  omer  pnh> 
ceedings,  the  judgment  of  the  Circuit  Court  must  M  aflSirmed,  with  coati. 
Ibid, 

BONDS. 
1.  When  the  bonds  of  collectors  of  the  customs  begin  to  be  effbctive,  see  Bntoma 

T.  Vhiied  SuUei,  143. 
S.  Where  a  derk  of  a  court  was  sued  npon  his  o£Bdal  bond,  and  the  bieadi  al- 
leged was,  that  he  had  snirendered  certain  goods  without  taking  a  boni  wMi 
gMKl  and  suffident  securities,  and  the  plea  was,  that  the  bond  wbidi  had  been 
taken  was  assigned  to  the  plaintiffs,  who  had  brought  Bvat,  and  received  lam 
sums  of  money  in  discharge  of  the  bond,  -^thisplea  was  suflkient,  and  a  &> 
murrer  to  it  was  properly  overruled^    Sevins  t.  Eoohb^,  179. 

CHANCEBY. 

1.  Where  a  widow  filed  a  bill  in  chancery,  complaining  that»  immediately  npoa 

the  death  of  her  husband,  the  son  of  tnat  husband,  together  widi  another  per* 
son.  had  imposed  upon  her  by  false  representations,  and  induced  her  to  part 
with  all  her  ric^ht  in  her  husband's  estate  for  an  inadequate  price,  the  evidence 
-    in  the  case  did  not  sustain  the  allegation.    Eyre  et  al.  y.  PoUer  et  aL  42. 

2.  It  is  not  alleged  to  be  a  case  of  constructive  fraud,  arising  out  of  the  reliuive  po- 

sition of  the  parties  towards  each  other,  but  of  actual  fraud.    Ibid, 
8.  The  answers  deny  the  fraud,  and  are  made  more  emphatic  by  the  oomplatnanis 
having  put  interrogatories  to  be  answered  by  the  defendants,  and  the  evidence 
sustains  the  answers.    Ibid. 

4.  It  will  not  do  to  set  up  mere  inadequacy  of  price  as  a  cause  for  Minwllmy  i^ 

contract  made  by  persons  competent  and  willing  to  contract;  and,  bemtBi^ 
there  were  other  considerations  actmg  npon  the  widow  to  induce  hmr  to  make 
the  contract.    Ibid. 

5.  The  testimonv  offered  to  prove  the  mental  imbecility  of  the  widow,  should  be 

received  with  great  caution,  and  is  not  snffidenL    liSd. 

6.  In  the  settlement  of  complicated  partnership  accounts  by  means  of  an  aibitca> 

tor,  Bispham  was  chaiged  with  one  half  oi  certain  custom-house  bonds,  whidi 
Archer,  the  other  partner,  was  liable  to  pay,  and  which  obligations  had  been  In* 
curred  on  partnership  account.    Bispham  v.  iVioe,  162. 

7.  There  was  a  reservation  In  the  settlement  as  to  certain  liabilities,  but  this  one 

was  not  induded.    Ibid. 
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8.  Ardier'B  estate  was  aftenmids  exonerated  from  the  parment  of  these  bonds  by 

a  decision  of  this  court,  reported  in  9  Howard,  83.    lind. 

9.  A  bill  cannot  be  bronsht  bj  Bispham  against  Archer's  execator,  to  refnnd  one 

hdf  of  the  amount  of  the  bonds,  upon  the  ground  that  Archer  had  never  paid 
it    Ibid, 

10.  The  reference  to  an  arbitrator  was  lawful,  and  his  award  included  many  items 

which  were  the  subject  of  estimates.  It  was  accepted  as  peif|pctlj  sadsutctory, 
and  acquiesced  in  as  such  until  lone  after  the  death  of  Anther.    Ibid. 

11.  No  fraud  or  mistake  is  charged  in  the  bill ;  and  if  an  error  of  judgment  occur- 

red, by  which  the  chance  was  ovetrated  that  the  custom-house  bonds  would  be 
enforced  against  Archer,  this  does  not  constitute  a  ground  for  the  inteiference 
of  a  court  of  equity.    Ibid. 

12.  The  statute  of  limitations,  also,  is  a  bar  to  the  claim.    Ibid, 

13.  The  Michigan  Central  Railrdad  Company,  established  in  Michigan,  made  an 

agreement  with  the  New  Albany  and  Salem  Railroad  Company,  established  in 
Indiana,  that  die  former  would  build  and  worlc  a  road  in  Indiana,  under  the 
charter  of  tihe  latter.  Northern  Indiana  Baikroad  Company  v.  Michigan  CeniraL 
Bailroad  Company,  233. 

14.  Another  company,  also  established  in  Indiana,  called  the  Northern  Indiana  Rail- 

road Company,  claiming  an  exclusive  right  to  that  part  of  Indiana,  filed  a  bill 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  Biichigan,  against 
the  Michigan  Company,  praying  an  injunction  to  prevent  the  construction  of 
the  road  under  the  above  agreement.    Ibid, 

15.  The  Circuit  Court  had  no  jurisdiction  over  sudi  a  case.    Ibid, 

16.  The  subject-matter  of  the  controversy  lies  beyond  the  limits  of  the  district,  and 

where  the  nrocess  of  the  court  cannot  reach  the  locus  in  quo.    Ibid. 

17.  Moreover,  the  rights  of  the  New  Albany  Company  are  seriously  involved  in  the 

controversy,  and  they  are  not  made  parties  to  the  suit.    The  act  of  Congress, 

Sroviding  for  the  non-joinder  of  parties  who  are  not  inhabitants  of  die  district, 
oes  not  apply  to  such  a  case  as  the  present.    Ibid, 

18.  Black,  as  asent  for  the  owners,  contracted  to  sell  a  large  quantity  of  land  in 

Maine,  which  contract  was  assigned  hj  the  vendee,  until  it  came,  through 
mesne  assignments,  into  the  hands  of 'luller  and  others.   Garrow  v.  Davis,  272. 

19.  Payments  were  made  from  time  to  time  on  account :  but  at  length,  in  conse- 

quence of  a  failure  to  make  the  payments  stipulated  in  the  contract,  and  by 
virtue  of  a  dause  contained  in  it,  the  contract  became  void.    Ibid, 
SO.  In  this  state  of  things,  Miller  employed  one  Faulk  to  ascertain  from  Black  the 
lowest  price  that  he  would  take  for  the  land,  and  then  to  sell  to  others  for  the 
hisfaest  price  that  he  could  get.    Ibid, 
81.  Paiuk  sold. and  assigned  the  contract  to  Davis  for  $1,050.    Ibid 
22.  Upon  the  theory  that  Paulk  and  Davis  entered  into  a  fraudulent  combination, 
still,  Miller  and  others  are  not  entitled  to  demand  that  a  court  of  equity  should 
consider  Davis  as  a  trustee  of  the  lands  for  their  use.    They  had  no  interest 
in  them,  legal  or  equitable,  nor  any  thing  but  a  good  will,  which  alone  was  the 
subject-matter  of  the  fraud,  if  there  was  any.    Ibid, 

53.  But  the  evidence  shows  that  this  good  will  did  not  exist ;  for  Black  was  not 

willing  to  sell  to  Miller  and  others  for  a  less  price  than  to  any  other  person. 
Ibid, 

54.  Although  Paulk  represented  himself  to  be  acting  for  Miller  and  others,  when  in 

reality  he  was  representing  Davis,  yet  he  did  not  obtain  the  land  at  a  reduced 
price  thereby ;  but,  on  the  contrary,  at  its  fair  market  value.    Ibid, 

85.  llie  charges  of  fraud  in  the  bill  are  denied  in  the  answers,  and  the  evidence  is 

not  sufficient  to  sustain  the  allegations.    Ibid, 

86.  Where  the  respondent  in  a  chanceij  suit  in  the  Circuit  Court  took  two  erounds 

of  defence,  and  the  judge,  in  giving  his  reasons  for  a  decree  dismissmg  the 
bill,  upon  one  of  the  two  grounds,  expressed  his  opinion  that  the  respondent  had 
not  established  the  other  ground,  he  cannot  appeal  from  this  as  a  part  of  tho 
decree.     Coming  v.  TVoy  J^  and  Nail  Factory,  451 . 

57.  The  decree  was  in  the  respondent's  favor,  dismissing  the  bill  with  costs,  and  no 

i^peal  lies  fhnn  an  opinion  expressed  by  the  judge  upon  die  facts  of  the  case, 
not  affecting  the  decree.    IHd, 

58.  Moreover,  the  decree  complained  of  has  already  been  argued  before  this  court 

upon  the  appeal  of  the  other  party,  and  bodi  flrounds  of  defenoe  decided  to 
be  insufficient,  and  die  decree  reversed.  There  js,  therefore,  no  such  decree  as 
tiiat  appealed  from.    Ibid. 
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S9.  B68ide0,  the  oomt  below  hu  not  acted  upon  tiie  nuadMe  aad  entered  a  ; 
decree ;  therefore  there  ib  no  final  decree  to  appeal  from.    IbUL 

80.  Where  land  was  sold  in  New  Jenej  by  order  of  the  Orphans'  Court  of  ooa 
of  the  counties,  the  conveyance  was  made  not  to  the  actual  bidders,  but  to  a 
person  wlu>m  they  appointed  to  represent  them.  KBornof  t.  Tojfior,  494. 
*  81.  Afterwards,  the  Supreme  Ck>nrt  of  tno  State  haying  decided  that  snch  a  piactSeo 
was  irregular,  tiie  leeisbiture  passed  a  law  enairang  that,  noon  proof  of  tfao 
absence  of  fraud,  sudL  deeds  might  be  giyen  in  eti^noe.  ^niis  cured  the  de- 
fect in  the  title.    Ihid, 

8S.  The  purchasers  were  a  company  organized  for  the  purpose  of  improying  the  land, 
and  in  their  purchase  there  was  neither  actual  or  constructiTe  fraud.    iUdL 

83.  The  law  examined  with  respect  to  the  bidding  of  associations  at  sales  bj  pnhBe 
auction.    IHd, 

j84.  In  this  instance  the  price  obtuned  was  greafer  than  any  preyious  estimate  of  tte 
yalue  of  the  prop^ty.    Ibid, 

85.  There  was  no  oonstructiye  fraud  because,  according  to  the  eridence,  ^bA  guard- 

ian of  the  minor  children  and  the  commissioners  who  decided  that  the  pro- 
perty ought  to  be  sold,  did  not  become  interested  in  the  company  until  soma 
time  after  the  sale.    Ilnd, 

86.  The  circumstance  that  these  persons  became  interested  in  the  company  belbvs 

the  first  hdtf  of  the  purchase-money  was  due,  is  not  a  sufficient  reason  for  aet- 
ting  aside  the  sale.    Ibid. 

87.  According  to  the  preponderance  of  the  eyidence,  the  grave  diaz^p  that  te  aao- 

tioneer  who  made  tne  sale  was  one  of  the  company,  is  not  sustamed.    Ibid, 

88.  Where  the  assignors  of  a  patent-ri^t  were  joined  with  &e  assignee  for  a  paiu 

ticular  locality,  in  a  bill  for  an  injunction  to  restrain  a  defenduit  from  the  use 
of  the  madiine  patented,  and  the  defendant  raised,  in  this  court,  and  afte  a 
final  decree,  an  objection  arising  from  a  misjoinder  of  parties,  the  objectioB 
comes  too  late.    Livingston  t.  Woodworth,  546. 

89.  Moreover,  in  the  present  case,  the  parties  consented  to  tilie  decree  under  which 

the  account  in  controversy  was  adjusted.    Ibid. 

40.  That  consent  having  been  given,  howeyer,  to  a  decree  by  which  an  aocomil 

should  be  taken  of  gains  and  profits,  according  to  the  prayer  of  the  bill,  tin 
defendant  was  not  precluded  from  objecting  to  the  account  upon  the  giound 
that  it  went  beyond  the  order.    Ibid. 

41.  The  report  having  been  recommitted  to  the  master,  with  instrndions  to  aseer- 

tain  me  amount  of  profits  which  might  have  been  realized  with  due  diBgeaoe, 
and  the  master  having  finamed  his  report  upon  the  theory  of  awarding  damages^ 
this  report,  and  the  older  of  the  court  confirming  ii^  were  botili  erroneoiia. 
Ibid. 

42.  Under  the  circumstances  of  this  case,  the  decree  should  have  been  for  only  tihe 

actual  gains  and  profits  duringr  the  time  when  the  machine  was  in  openaon, 
and  during  no  other  period.    Ibid. 

COMMERCIAL  LAW. 

1.  Where  a  note  was  giyen  in  the  District  of  Columbia  on  the  11th  of  March, 

payable  sixty  days  after  date,  and  notice  of  its  non-payment  was  given  to  the 
mdorser  on  the  15th  of  May,  (being  Monday,)  the  notice  was  not  in  time. 
Adams  v.  Otterback,  539. 

2.  Although  e^ddencewas  given  that  since  1846,  the  bank  which  was  the  holder 

of  the  note,  had  changed  the  preexisting  custom,  and  had  held  the  pi4>er  until 
the  fourth  day  of  grace,  giving  notice  to  the  indorser  on  Monday,  vdien  the 
note  fell  due  on  Sunday.  This  was  not  sufficient  to  establish  an  nsiwe.  Ibid 
8.  An  usage,  to  be  binding,  must  be  general,  as  to  place,  and  not  confined  to  a  par- 
ticular bank,  and,  in  order  to  be  obligatory  must  have  been  acquiesced  in,  and 
become  notorious.    Ibid. 

CONSTITUTIONAL  LAW. 

1.  In  1836,  the  Legislature  of  Arkansas  inooiporated  a  bank,  with  the  usual  bank* 

ing  powers  of  discount,  deposit,  and  circulation,  the  State  being  tite  sole  stock- 
holder.    Cmrran  y.  i^cie  of  ArUxtnaas,  304. 

2.  The  bank  went  into  operation,  and  issued  bills  in  the  usual  form,  but  hi  NoTQBb 

her,  1839,  suspended  specie  payments.    Ibid, 
8.  Afterwards,  the  legislature  passed  several  acts  of  the  foUowing  description : 
1843,  January^  continuing  tiie  corporate  existence  of  the  bank,  and  nihjeetiag 
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its  Affain  to  the  niMiageiMiil  of  a  finfrfal  rtoei?er  and  aa  $mrKiy,  wiio 

were  directed  to  cancel  certain  bonds  of  the  State,  held  by  the  bank,  for  money 

bonowed  br  the  State,  aad  lednco  the  State's  ei^jlal  in  the  bank  1^  an  eqnal 

amount.    Ihid, 
184a,  Febraary,  directing  the  officers  to  transfer  to  the  SCMe  a  ocrtMn  amount  of 

specie,  for  the  purpose  of  papng  the  membeis  of  die  Isgislatam.    Ibid. 
1845,  January,  requiring  the  officers  to  receiTe  the  bonds  of  the  Stale,  wUch  had 

been  issued  as  part  of  the  eaaital  of  Afl  bank^in  paymeni  for  debts  due  to  iho 

bank.    Ibid. 
1B45,  January,  another  acl^  takmsr  aimy  certain  specw  and  par  fimds  for  &e  pnr- 

"  •    •    f  other  f     ■ 


pose  of  paying  members  of  the  legislature,  and  pUcmg  other  fimds  to  the  credit 
of  the  State,  subject  to  be  drawn  out  by  ^propriation.    Ibid, 

1846,  vesting  in  the  State  all  titles  to  real  estate  or  other  property  taken^  by  the 
bank  in  payment  for  debts  doe  to  it    Ibid. 

1849,  requiring  the  officers  to  receive,  in  payment  of  debts  duo  to  the  bank,  not 
only  the  bonds  of  the  Stale,  which  had  been  issued  to  constitute  the  capital  <^ 
the  bank,  but  those,  alM>,  witieh  had  been  issued  to  eoastituls  the  capital  of 
other  banking  corporations,  which  wnrs  then  insolvent.    Ibid, 

4.  Upon  general  principles  of  \mw,  a  creditor  of  an  insolvent  eorpoiaition  can  pur- 
*ftue  its  assets  into  Oe  hands  of  aU  other  persons,  except  6oNd>Gt&  creditors  or 

purchasers,  and  there  is  nothing  in  the  <aaracter  of  thie  partieB  in  the  present 
case,  or  in  the  laws  traasforring  the  property,,  to  make  it  an  exc^tioB  to  the 
general  rule.  For  the  Supreme  Court  of  Arkansas  has  decided  that  the  State 
can  be  sued  in  this  case.    Ibid. 

5.  The  bills  of  the  bank  being  payable  os  demand,  tiiere  wis  a  eontiact  with  the 

holder  to  pay  them;  and  these  laws,  which  withdrew  the  aasets  ol  the  bank 
into  a  different  channel,  impaiied  the  oblisation  of  this  contract.    Ibid. 

6.  Nor  does  the  repeal  or  modincatlott  of  the  duurter  of  the  bank  by  the  legislatare 

prevent  this  conclusion  from  bemg  drawn.  But  in  this  case  tbs  charter  of  the 
Dank  has  never  been  repealed.    lUd, 

7.  Besides  the  contract  between  the  bill-holder  and  the  bank,  there  was  a  contract 

between  the  bill-holder  and  the  State,  which  had  placed  innds  in  the  bank  for 
the  purpose  of  paying  its  debts,  and  wiuch  had  no  rig^t  to  withdimw  those 
funds  alter  the  nght  of  a  creditor  to  them  had  accmed.    Ibid. 

8.  The  State  had  no  rieht  to  pass  tibese  laws,  mider  the  ctrcumstaaoe%  either  as  a 

creditor  of  the  baidL,  or  as  a  trustee  taking  possessioii  of  the  real  esfeMa  for  the 
benefit  of  all  the  creditors.    Ibid^ 

9.  The  several  laws  examined.    /6»dL 

10.  The  Supreme  Court  of  the  State  held  these  laws  to  be  valid,  and  consequently, 

the  jurisdicticm  of  this  court  attaches  under  the  25th  section  of  the  judiciary 
act.    Ibid. 

11.  The  soil  under  the  nubile  navigable  watei«  of  East  New  JerMy  belonss  to  tiie 

State  and  not  to  tne  pn^rietors.  This  court  so  decided  in  the  case  of  Martin 
V.  Waddell,  16  Peters,  367 ;  and  the  principle  covers  a  case  where  land  has 
been  reclaimed  from  the  water  under  an  act  of  the  legislature.  Den  v.  Jtn^ 
Companjf,  426. 

CONTRACT. 

1.  Black,  as  a^nt  for  tiie  owners,  contracted  to  sell  a  large  quantity  of  land  in 

Maine,  which  contract  was  assigned  by  the  vendee,  until  it  came,  through 
mesne  assignments,  into  the  hands  of  ^filler  and  others.   Gamno  v.  Dtwia,  272. 

2.  Pajrments  were  made  ftom.  time  to  time  on  account ;  but  at  length,  in  conse- 

quence of  a  fidlure  to  make  the  payments  stipulated  in  the  contract,  and  by 
virtue  of  a  clause  contained  in  it,  tiie  contract  became  void.    Ibid. 
8.  In  this  state  of  things.  Miller  employed  one  Faulk  to  ascertain  fiom  Black  the 
lowest  price  that  he  would  take  for  the  Umd,  and  then  to  sell  to  others  for  the 
hishest  price  that  he  could  get.    Ibid. 

4.  Paulk  sold  and  assigned  the  contract  to  Davis  for  91,050.    IbOl 

5.  Upon  the  theory  that  Paulk  and  Davis  entered  into  a  fraudulaii  combination, 

itill.  Miller  and  others  are  not  entitled  to  demand  that  a  court  of  equity  should 
consider  Davis  as  a  trustee  of  the  laada  for  their  use.  They  bad  no  interest 
in  them,  legal  or  equitable,  nor  any  thing  but  a  good  will,  iHiich  atone  was  tho 
subject-matter  of  the  fraud,  if  diere  was  any.  Ibid. 
0.  But  the  ^denoe  shows  that  this  good  will  did  not  exist;  for  Blai^  wts  not 
VOL.  XV.  48 
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wUUDg  to  Mil  to  lullor  and  othen  for  a  leis  priee  ihtn  to  an  j  other  ] 
IbitL 

7.  Although  PaiUk  leprefented  himBelf  to  be  acting  ibr  MiUer  and  othen,  when  in 

reality  he  was  representing  Dayis,  yet  he  did  not  obtain  the  land  at  a  redaoed 
jprioe  thereby ;  bat,  on  the  contrary,  at  its  fair  marlcet  ralne.    Ibid, 

8.  TIdq  charges  of  fraud  in  the  bill  are  denied  in  the  answers,  and  the  eridence  is 

not  snffldent  to  sostain  the  allegations.    Ibid, 

9.  The  city  of  Kew  Orleans  sold  a  lot  in  the  city  for  a  certain  sum  of  money,  Ao 

payment  of  which  was  not  exacted,  but  the  interest  of  it,  payable  qaanerij; 
remained  as  a  groond  rent  upon  the  lot.  It  was  farther  stipulated,  that  if  two 
of  these  payments  shonld  be  in  arrear,  the  city  conld  proceed  jadidally  for 
the  recoTcry  of  possession,  with  damages,  and  the  rendees  were  to  CDffel t  their 
titie.    AntUnon  y.  Bock,  323. 

10.  Six  years  afterwards,  the  city  conyeyed  the  same  lot  to  another  person,  wte 

transferred  it  to  an  assignee.    Ibid. 

11.  The  title  of  the  first  rendee  conld  not  be  divested  without  some  judicial  proceed- 

ing, ukl  the  dissolution  of  the  contract  could  not  be  infiarred  merely  mmi  the 
iact  that  the  city  had  made  a  second  conreyanoe.    Ibid, 

12.  Therefore,  the  deisd  to  the  second  vendee,  and  from  him  to  his  assignee^  wen 

not,  of  tiiemselyes,  evidence  to  support  the  plea  of  prescdption.  The  city, 
not  having  resumed  its  titie  in  the  regular  mode,  could  not  transfer  either  n 
lawfid  titie  or  possession  to  its  second  vendee.    Ibid, 

CUSTOMS,  COLLECTORS  OF  THE. 

1.  The  act  of  Congress,  passed  on  2d  March,  1799,  (1  Stat,  at  Laise,  705,)  requires 

the  bond  given  by  a  collector  of  the  customs  to  be  approved  by  the  Comptrol- 
ler of  the  Treasurr.    Broome  v.  United  States,  143. 

2.  B\it  the  date  of  such  approval  is  not  conclusive  evidence  of  tiie  commenoemest 

of  the  period  when  the  bond  began  to  run.  On  the  contrary,  it  begins  to  be 
effective  from  the  moment  when  the  collector  and  his  sureties  part  witii  it  In 
the  course  of  transmission.    Ibid, 

a.  Ksnce,  where  the  surety  upon  the  bond  of  a  collector  in  Florida,  died  upon  the 
24th  of  July,  and  tiie  approval  of  the  comptroller  was  not  written  npon  the 
bond  until  the  31st  of  July,  it  was  properly  left  to  the  jurv  to  ascertain  the 
time  when  the  collector  and  his  sureties  parted  with  the  Dond  to  be  sent  to 
Washington ;  and  they  were  instructed  that,  before  they  could  find  a  verdict 
for  the  surety,  they  must  be  satisfied  from  the  evidence  that  the  bond  remained 
in  the  hands  of  tiie  collector,  or  the  sureties,  nntU  after  the  24th  of  July. 
Ibid, 

4.  Collectors  are  often  disbursing  officers ;  and  tiiev  and  their  sureties  are  n^<«- 
sible  for  the  money  which  a  collector  receives  from  his  predecessor  in  office; 
and  also  for  money  transmitted  to  him  by  another  contractor  upon  his  repre- 
sentation and  requisition  that  it  was  necessary  to  defi»>y  the  current  expenses 
of  his  office,  and  advanced  for  that  purpose.    Ibid. 

CUSTOM. 

See  UsAoa. 

DEED. 

1.  The  city  of  Kew  Orleani  sold  a  lot  in  the  city  for  a  certain  sum  of  money,  the 

payment  of  which  was  not  exacted,  but  the  interest  of  it,  payable  qunrteiiy, 
remained  as  a  ground  rent  uj^n  the  lot.  It  was  further  stipulated,  that  if  two 
of  these  pavments  shonld  be  in  arrear,  the  city  conld  proceed  judidaUv  for  tiie 
recovery  of  possession,  with  damages,  and  the  vendees  were  to  fodleit  their 
titie.    Andenon  v.  Bock,  323. 

2.  Six  years  afterwards,  the  city  conveyed  the  same  lot  to  anotiier.  person,  wbo 

transferred  it  to  an  assignee.    Ibid, 

8.  The  title  of  tiie  first  vendee  could  not  be  divested  without  some  judicial  proceed- 
ing, and  tiie  dissolution  of  the  contract  conld  not  be  inferred  merely  ut>m  the 
fact  that  tiie  city  had  made  a  second  conveyance.    Ibid, 

4.  Therefore,  the  deed  to  the  second  vendee,  and  from  him  to  his  assignee,  were 
not,  of  themselves,  evidence  to  support  the  plea  of  prescription.  The  d^,  not 
having  resumed  its  title  in  the  regular  mode,  could  not  transfer  either  a  law&l 
titie  or  possession  to  its  second  vendee.    Ibid, 
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BTEDENCB. 
1.  In  A  suit  bitnigfat  for  an  infiingemient  of  »  patent-right,  the  defendaot  (mAt  to 

be  allowed  to  gire  in  eTidenoe  the  patent  nnder  which  he  daims,  aluoo^ 

junior  to  the  plaintiff's  patent.    Qfrmng  t.  Bmxfen,  258. 
S.  Buden'f  patent,  for  "  a  new  and  nseful  machina  for  rolling  pnddler'f  balls  and 

oUier  masses  of  iron  in  the  manufacture  of  iron/'  was  a  patent  for  a  machine, 

and  not  a  process,  although  the  language  of  the  daim  was  equivocal.    Ilnd, 
a.  The  difference  explained  between  a  process  and  a  machine.    AiVf.     . 

4.  Hence,  it  was  erroneous  for  the  Circuit  Court  to  exclude  evidence  offered  to 

show  Uiat  the  practical  manner  of  ^ving  effoct  to  the  principle  embodied  in  the 
machine  of  the  defendants  was  different  from  that  of  Burden,  the  plaintiff; 
that  the  machine  of  the  defendants  produced  a  different  mechanical  result  from 
the  other]  and  that  the  mechanical  structure  and  mechanical  action  of  the 
two  machines  were  different.    IM, 

5.  Bvidence  offered  as  to  the  opinion  of  the  witness  upon  the  construction  of  the 

Jatent,  whetiier  it  was  for  a  process  or  a  machme,  was  properiy  rejected. 

6.  A  statute  of  Mississippi,  passed  in  1846,  declares  that  no  record  of  anr  judg- 

ment recovered  in  a  foreiapi  court  agidnst  a  citizen  of  that  State,  shall  be  re- 
ceived as  evidence  after  Sie  expiration  of  three  vears  from  the  time  of  the 
rendition  of  such  judgment,  without  the  limits  of  tne  State.  JKftirmy  v.  Gibion, 
421. 

7.  This  statute  has  no  application  to  judgments  rendered  before  its  passage. 

Hence,  where  it  was  pleaded  as  a  derenoe  in  a  suit  brought  upon  a  judgment 
recovered  in  Louisiana,  in  1844,  the  plea  was  bad  and  a  demuner  to  it  sus- 
tained.   IM. 


icrrriON. 

1.  Three  judgments  were  entered  up  against  a  debtor  on  the  same  daj.    RodMtt 

T.  Hanna,  189. 

2.  One  of  the  creditors  issned  a  capioB  ad  mOu/aciendttm  in  Febmaiy,  and  the  other 

two  issued  writs  of  fieri  fiuoM  upon  the  same  day,  in  the  ensuing  month  of 
March.  /6uf. 
9.  Under  the  oa.  so.  the  defendant  was  taken  and  imnrisoned,  until  discharged  br 
due  process  of  law.  ^e  plaintiff  then  obtiuned  leave  to  issue  a  fi^  fa,,  whicn 
was  levied  upon  the  same  land  previously  levied  upon.  The  miirahal  sold  the 
propertj  under  all  the  writs.    Ibid, 

4.  The  executions  of  tiie  first  ^.  fa,  creditors  are  entitled  to  be  first  satisfied  out  of 

the  proceeds  of  sale.    Ibid, 

5.  Each  creditor  having  elected  a  different  remedy,  is  entitled  to  a  precedence  in  that 

which  he  has  elected.    Ibid, 

6.  Besides,  the  oo.  so.  creditor,  by  imprisoning  the  debtor,  postponed  his  lien,  be- 

cause it  may  happen,  under  certain  circumstances,  that  the  judfipnent  is  forever 
extinguished.  Ii  these  do  not  happen,  his  lien  is  not  restored  as  acainst  cre- 
ditors who  have  obtained  a  precedence  during  such  suspension.    Ibia. 

7.  A  plaintiff  in  a  judgment,  having  the  defenoumt  in  execution  under  a  oa.  sa., 

entered  into  an  agreement  with  him  that  the  plaintiff  should,  without  prejudice 
to  his  rights  and  remedies  against  the  defendant,  permit  him  to  be  formwith 
discharged  from  custody  under  the  process,  and  that  the  defendant  should  go 
to  the  next  session  of  the  Circuit  Court  of  the  United  States,  and  on  the  law 
side  of  that  court  make  up  an  issue  with  the  pUiintiff,  to  try  the  question  whe- 
ther the  defendant  was  possessed  of  the  means,  in  or  out  of'^a  certain  marriage 
settlement,  of  satisfying  the  judgment  against  bun.  .Magniac  v.  Thompton, 
281.  ^      • 

8.  The  debtor  was  released ;  the  issue  made  up ;  the  cause  tried  in  the  Circuit 

Court  i  brought  to  this  court,  and  reported  in  7  Peters,  348.    Ibid. 

9.  By  suing  out  the  ea,  so.,  takine  the  defendant  into  custody,  entering  into  the 

arrangement  above  mentioned,  and  discharging  the  defendant  from  custody, 
the  puiintiff,  in  aU  legal  intendment,  admitted  satisfaction  of  his  demand,  re- 
leased the  defendant  from  all  liability  therefor,  and  destroyed  every  effect  of 
his  judgment  as  the  foundation  of  legal  rights.    lUd, 

10.  In  sudi  a  state  of  things,  a  court  of  equity  will  not  interfere  at  the  instance  of 

the  plaintiff.    Ibid, 

11.  The  allegation  of  fraud  in  the  marriage  contract  is  not  sustained  by  the  evi- 

dence ;  nor  was  the  refusal  of  the  defendant  to  apply  the  property  which  ao- 
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craed  to  hia  vpon  dM  detdi  of  bib  wife,  to  liiodliduDge  of  lliedebl»mi 
tkm  of  the  •greemMtt  udsr  vfakh  bo  w«a  nteased.    /W. 
12.  The  ayermcnt  in  the  bill,  thM  the  rights  of  the  pleintiff  imder  tte  ^ 
nmeiiied  uiimiMuwd,  if  teeoB^peliUe  Willi  a  zig^ 

FBAUD. 

See  Cbaxcmrt. 

nrRRVENTIOlf. 

A  penoo  oaanot  iBterrene  bere  who  wm  no  pvtT  ^  ^  *^  ^  ^  eovit  be- 
low.    IMai  iSfaitef  t.  PaUenen,  10. 

JUDGMENT. 

I.  A  pleiBtiff  in  a  JudgBoat,  baTh^  the  dfiUBiident  hi  eseadion  veder  a  ea.  ml, 
entered  into  an  agreement  with  him  that  the  plaintiff  riioidd,  witfaoni  nRJadioe 
to  hiB  rights  and  remedies  against  the  defendant,  pennit  him  to  be  fbrawidi 
discfaacged  from  castod j  wider  the  prooees,  and  that  the  defendant  ahonld  go 
to  tiie  next  sestioa  of  the  Citenit  Cout  of  the  United  States,  and  en  tiie  Uw 
side  of  that  ooort  make  np  an  issue  with  the  plaintiff,  to  ti^  the  qaestioa  whe- 
ther the  defendant  was  possessed  of  the  means,  in  or  ont  of  a  ceftain  marrii^e 
settlement,  of  satisfying  the  judgment  against  him.  Magniac  r.  Thmjmm, 
S81. 

9.  The  debtor  was  released ;  the  issoe  made  vp ;  the  eanse  tiied  in  tta  Circaift 
Const;  brought  to  tUs  court,  and  renorted  In  7  Peters,  348.    Itid. 

8.  Bj  suing  out  ttie  en.  as.,  taking  the  aefendant  into  custody,  entering  into  tibn 
arrangement  abore  mentioned,  and  discharging  the  defendant  from  cngtodj^ 
the  pudntiff,  in  all  leeal  intendment,  admitted  satisfaction  of  his  <iflwf«^^  i». 
leased  the  defendant  from  aU  liability  tiierefbr,  and  destroyBd  every  affect  of 
his  judgment  as  tiie  foundation  of  l^gaX  rights.    Ibid, 

4.  Jn  such  a  state  of  things,  a  oonit  of  equity  will  not  interfem  aft  the  instaooe  of 
the  plaintiff.    Ibid, 

B.  The  allegation  of  fraud  in  the  marriage  contract  is  not  sustained  by  the  eri- 
denoe;  nor  was  the  refnsal  of  fte  defendant  to  apply  the  nhopeity  whidi  ao- 
cmed  to  him  npon  the  death  of  his  wife,  to  the  discharge  of  the  ddbc^  a  riola- 
tion  of  the  agreement  nwler  which  he  was  reieaeed.    Ibid, 

6.  The  ayerment  in  the  bill,  that  the  rights  of  the  plaintiff  under  te  jadgmeoft 
remained  uninifMired,  la  incompatiblfi  witb  a  light  to  resort  lo  a  court  of  «quisy. 
Ibid. 

JURISDICTION. 

1.  Where  a  citizen  of  Kew  Jersey  was  sued  in  a  State  court  in  New  Tork,  and 
filed  his  petition  to  remove  the  case  into  the  Circuit  Courtof  the  United  States, 
offering  a  bond  with  surety,  the  amount  claimed  in  the  declaration  being  one 
thousand  dollars,  it  became  the  duty  of  the  State  court  to  accept  the  smety, 
and  proceed  no  farther  in  the  cause.    Kantnue  r,  Martin,  198. 

%  Consequently,  it  was  erroneous  to  allow  tiie  plaintiff  to  amend  tiie  record,  and 
reduce  his  claim  to  four  hundred  and  ninehr-nine  dollars.    Ibid. 

8.  The  case  bayixtg  gone  on  to  judgment,  and  been  carried  by  writ  of  error  to  tiie 
Superior  Court,  without  the  petition  for  remoTal  into  the  Circuit  Court  of  the 
Umted  States,  it  was  the  duty  of  the  Superior  Court  to  go  behind  the  technical 
record,  and  inanire  whether  or  not  the  judgment  of  the  court  below  waa  er- 
roneous.   Ibia. 

4.  The  defendant  was  not  bound  to  plead  to  the  jurisdiction  of  the  court  below; 
such  a  step  would  have  been  inconsistent  with  his  right,  that  all  proceedii^ 
should  cease  when  his  petition  for  removal  waa  filed.    Ibtd^ 

5«  The  Superior  Court  being  the  highest  court  to  which  the  case  could  be  carried, 
a  writ  of  error  lies  to  examine  Its  judgment,  under  tiie  25th  section  of  tiie  ju- 
diciary act    Ibid. 

6.  The  Michigan  Central  Bailroad  Company,  established  In  Michigan,  made  an 

agreement  with  the  New  Albany  and  841em  Bailroad  Company,  established  in 
Indiana,,  that  the  former  would  build  and  work  a  road  in  incuana,  under  the 
charter  of  the  latter.  Northern  Indiana  Bailroad  Compamf  t.  Miclugan  Cemtnd 
Bailroad  Company,  233. 

7.  Another  company,  also  established  in  Indiana,  cidled  theNortiiem  Indiana  Rail* 

road  Company,  claiming  an  exclusive  right  to  that  part  of  Indiana^  filed  a  bfll 
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in  the  Circait  Court  of  the  United  States  for  the  District  of  Michigen,  against 
the  Biichigan  Company^  praying  an  innmction  to  prevent  the  oonstmction  of 
the  road  nnder  the  above  agroemont.    ibid, 

8.  The  Gircnit  Court  had  no  jurisdiction  over  snch  a  case.    Ibid. 

9.  The  snbject-matter  of  the  controversy  lies  beyond  the  limits  of  the  district,  and 

whese  the  process  of  the  court  cannot  reach  the  loeua  in  quo.    Ibid, 

10.  Moreover,  the  rights  of  the  New  Albany  Company  are  seriously  involved  in  the 

controversy,  and  they  are  not  made  parties  to  the  suit.    The  act  of  Congress, 

Sroviding  tor  the  nonjoinder  of  parties  who  are  not  inhabitants  of  the  district, 
oes  not  apply  &  such  a  case  as  the  present.    Ibid, 

11.  In  1836,  the  Ijegislatnre  of  Arkansas  mcorporated  a  bank,  with  the  usual  bank- 

ing powers  of  discount,  deposit,  and  circulation,  the  State  being  the  sole  stock* 
holder.     Ciaran  v.  State  of  ArhaiMu,  304. 

12.  The  bank  went  into  operation,  and  issued  bills  in  the  usual  form,  but  in  Novem- 

ber, 1839,  suspended  specie  payments.    Ibid. 

13.  Afterwards,  the  legislature  passed  jMvoral  acts  of  the  following  description : 
1843,  January,  continuing  tne  corporate  existence  of  the  bank,  and  subjecting 

its  aflfairs  to  the  management  of  a  financial  receiver  and  an  attorney,  who 

were  directed  to  cancel  certain  bonds  of  the  State,  held  by  the  bank,  for  money^ 

borrowed  by  the  State,  and  reduce  the  State's  capital  in  the  bank  by  an  equu' 

amount.    Ibid. 
1843,  February,  directing  the  officers  to  transfer  to  the  State  a  certain  amount  of 

specie,  for  the  pun)OBe  of  paying  tiie  members  of  the  legidature.    Ibid. 
1845,  January,  requirinff  the  officers  to  receive  the  bonds  of  the  State,  which  had 

been  issued  as  part  of  the  capital  of  the  bank,  in  payment  for  debts  due  to  the 

bank.    Ibid. 

1845,  Januaiy,  another  act,  takins  away  certain  specie  and  par  funds  for  the  par- 
pose  of  paying  members  of  the  legislature,  and  pladng  other  funds  to  the  credit 
of  the  State,  subject  to  be  drawn  out  by  impropriation.    Ibid. 

1846,  vesting  in  the  State  all  titles  to  real  estate  or  other  property  taken  by  the 
bank  in  payment  for  debts  due  to  it.    Ibid. 

1849,  requiring  the  officers  to  receive,  in  payment  of  debttf  due  to  the  bank,  not 
only  the  bonds  of  the  State,  which  had  oeen  issued  to  constitute  the  capital  of 
the  bank,  but  those,  also,  which  had  been  issued  to  constitute  the  capital  pf 
other  banking  corporations,  whidi  were  then  insolvent.    Ibid. 

14.  Upon  general  principles  of  law,  a  creditor  of  an  insolvent  corporation  can  pnr- 

Bue  its  assets  into  tne  hands  of  aU  other  penons,  except  bond  fide  creditors  or 
purchasers,  and  there  is  nothing  in  the  character  of  the  parties  in  the  present 
case,  or  in  the  laws  transferring  the  property,  to  make  it  an  exception  to  the 
general  rule.  For  the  Supreme  Court  or  Arkansas  has  decided  that  the  State 
can  be  sued  in  this  case.    Ibid. 

15.  The  bills  of  the  bank  heins  payable  on  demand,  there  was  a  contract  with  the 

holder  to  pay  them ;  and  these  laws,  whidi  withdrew  the  assets  of  the  bsnk 
into  a  different  channel,  impaired  the  obligation  of  this  contract.    Ibid. 

16.  Noif  does  the  repeal  or  modification  of  the  diarter  of  the  bank  by  the  legislature 

prevent  this  conclusion  from  being  drawn.  But  in  this  case  the  diarter  of  the 
bank  has  never  been  repealed.    Ibid. 

17.  Besides  the  contract  between  the  bill>holder  and  the  bank,  there  was  a  contract 

between  the  bill-holder  and  the  State,  which  had  placed  funds  in  the  bank  for 
the  purpose  of  paying  its  debts,  and  which  had  no  right  to  withdraw  those 
funds  after  the  right  of  a  creditor  to  them  had  accrued.    Ibid. 

18.  The  State  had  no  right  to  pass  these  laws,  under  the  circumstances,  either  as  a 

creditor  of  the  baiuk,  or  as  a  trustee  taking  possession  of  the  real  estate  for  the 
benefit  of  aU  the  creditors.    Ibid. 

19.  The  several  laws  examined.    Ibid. 

20.  The  Supreme  Court  of  the  State  held  these  laws  to  be  valid,  and  consequently, 

the  jurisdiction  of  this  court  attaches  under  the  25th  section  of  the  judiciary 
act.    Ibid. 

21.  Where  a  case  was  decided  in  a  State  court  against  a  ptfty,  who  was  ordered  to 

convey  certain  land,  and  he  brought  the  case  up  to  this  court  upon  the  ground 
that  tne  contract  for  the  conveyance  of  the  land  was  contrary  to  the  uiws  of 
the  United  States,  this  is  not  enough  to  give  jurisdiction  to  this  court  under 
the  25th  section  of  the  judiciary  act.     Walworth  v.  Kneeland,  348. 

22.  The  State  court  decided  against  him  upon  the  ground  that  the  opposite  party 

48* 
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WIS  innoeenl  of  «U  dMfn  to  eontmnM  tiie  kwi  of  tiio  Uoitod 
/6«i. 
SS.  But  even  if  the  Sute  oonrt  had  enfbroed  a  oontnct,  wfaidi  wm  fiBodvlent 
Toid,  tlie  lofling  p«rtj  hu  no  right  which  he  can  enfbroe  ia  this  ooor^  ' 
eeimot  therefore  take  jnriidictaoa  OTer  the  eeae.    IbuL 

54.  Where  ft  oontnct  wm  nuide  with  aa  attomey  for  the  praeeentioii  of  ft 

■ffainet  Blexico  for  ft  atipnlaAed  proportion  of  the  araoonfc  reoovcnd,  and  mt- 
mes  were  rendered,  the  death  of  the  owner  of  tiie  claim  did  not  dmrnAre  the 
oontnict,  bnt  the  oonuMneation  remained  ft  lien  apoa  the  monej  when  recovered. 
W^lie  y.  Ouw,  416. 

55.  A  conrt  of  eanitr  can  exerciae  Jnrisdiction  over  the  eaae  if  a  mora  adeqnato 

remedj-can  be  thoa  obtained  than  in  a  conrt  of  law.    Ibid, 
86.  The  want  of  Jorisdiction  Bhoold  have  been  aUeged  in  the  conrt  below,  ettfaer  by 

plea  or  antwer,  if  the  defondaat  intemlfd.  to  aTail  himaelf  of  it    It  ia  too  laaa 

to  nige  it  in  an  appellate  oout»  nnleai  it  appean  on  the  iace  of  tfao  proceed- 

inga.    Ibid, 
97.  A  person  waa  aned  hi  the  tairitoffial  conrt  of  Florida.    Cfarter  t.  fiomett,  S54. 
86.  Aiter  the  admiauon  of  Florida  aa  a  State;  the  oaae  waa  traoaftnod  to  a  Stam 

oonrt.    Ibid,  , 

89.  The  defendant  appeared,  and  pleaded  the  goserai  iaano.    Ibid. 

80.  The  Terdict  was  giTcn  againat  him.    Ibid, 

81.  He  then  moved  in  arrest  of  judgment,  upon  the  sronnd  tibat  the  ease  ooa^  to 

haye  been  tiansfeired  to  the  District  Ck>art  of  &  United  Statea,  ianeftd  of  « 
State  court.    Ibid, 
88.  The  motion  waa  oyermled,  and  judgment  entered  up  againat  him.    Ibid, 

83.  Upon  an  appeal  to  the  Supreme  Conrt  of  Florida,  this  judgment  waa  affirmed. 

84.  Thia  conrt  baa  no  jurisdiction  nnder  the  85th  aectioa  of  tiie  jndiciaiy  act,  to 

review  that  dedsion/  Ibid, 

85.  What  the  State  court  decided  waa  the  motion  hi  arrest  of  judsmaBt,  whan  the 

record  only  is  examined,  and  no  new  eyldeace  admitted.  There  waa  nothing 
in  the  pkadinffs  to  show  that  the  defendant  waa  a  dtiien  of  Qeoigia^  «Bd  no 
delbct  of  jurisdiction  waa  ^>parent.    lUd, 

86.  The  defendant  mi^t  have  pleaded  in  abatement*  that  ho  waa  a  dliien  of 

Geoxipa,  but  not  having  done  so,  it  waa  too  lata  to  introdnoe  the  matier  190a 
a  motion  in  anest  of  judgment.    Ibid, 

87.  As  it  does  not  appear,  themore,  that  the  Svpreme  Oonrt  of  the  State  moat  hava 

decided  adversiBly  to  the  party  now  daimmg  the  interpoaitMm  of  due  oonrt» 
and  decided  so  upon  the  construction  of  aa  act  of  Coagreaa,  the  writ  of  error 
must  be  dismissed  for  want  of  iuriadiction.    Ibid, 

88.  In  June,  1844,  CSongress  passed  an  act,  by  virtue  of  which  the  CiRsnit  Oonrt 

of  the  United  States  for  the  District  of  Arfcansaa,  was  vested  with  power  to 
try  offencea  committed  within  the  Indian  country.    DiUied  StaUg  t.  Dmaau, 

89.  In  July,  1844,  It  was  aUeged  that  a  murder  waa  committed  in  that  eoontiy. 

Ibid, 

40.  In  April,  1845,  an  indictment  was  found  by  a  grand  jury,  in  the  Circait  Oooit 

of  the  United  States  for  the  District  of  Arkuosaa,  againat  a  peraon  dbaiged 
with  committing  the  murder.    Ibid. 

41.  In  March,  1851,  Ck)ngres8  passed  an  act  erecting  nine  of  the  Western  eonntiea 

and  the  Indian  country  into  a  new  judicial  district,  directing  the  j^ge  to 

hold  two  terms  there,  end  giving  him  jnrisdiction  of  all  causes,  civil  or  crimi- 

nal,  except  appeals  and  writs  of  error,  which  are  oogniiahle  before  a  Cxrcnit 

Oourt  of  the  United  States.    Ibid. 
48.  The  residue  of  the  State  remained  a  judicial  district  to  be  s^led  the  Eaatem 

District  of  Arkansas.    Ibid. 
43.  This  act  of  Coneress  did  not  take  away  the  power  and  jurisdiction  of  tiie  CSf> 

cuit  Court  of  the  United  States  for  the  Eastern  District  to  try  tiie  tndktmenl 

pending.    Ibid, 

IAlin)S— PUBLIC. 
1«  Two  grants  of  land  in  the  country  known  as  the  nontral  territory,  lying  betweot 
the  Sabine  Biver  and  the  Arroyo  Hondo,  confirmed,  namely,  one  ror  La  Naas^ 
granted  in  1798,  and  the  other  for  Los  Oimegas  granted  in  1795.  lAuled  Siaki 
y.  Davenporfi  Bein,  I. 
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S.  These  grantB  wen  nude  hj  the  oomnumdaiit  of  the  Spanish  poit  of  Naoog- 

dochei,  who  at  that  time  had  power  to  make  inchoate  grants.    Jlnd, 
9.  In  both  cases,  the  giaDts  had  defined  metes  and  bounds,  and  the  grantees  were 

placed  in  possession  by  a  public  officer,  and  exercised  manj  acts  of  owner- 

4.  The  eyidenoe  of  tiie  grants  was  cojnes  made  br  the  oommaadant  of  the  post, 

and  also  copies  made  hj  the  land-office  in  Texas.  These  copies,  under  the 
drcumstances,  are  sufficient    Ibid, 

5.  At  the  date  of  these  grants,  it  was  necessary  to  obtain  the  ratification  of  the 

civil  and  military  governor  before  the  title  biecame  perfected.  This  not  having 
been  done  in  the  present  case,  the  tide  was  imperfect,  although  the  petition 
alleges  that  It  was  perfisct,  and  the  District  Ck>urt  had  jurisdiction  under  the 
acts  of  1824  and  1844.    Ildd. 

6.  Bat  the  District  Court  ought  not  to  have  decreed  that  floats  should  issue  where 

the  United  States  had  sold  portions  of  te  land,  because  these  vendees  wero 
not  made  parties  to  the  proceedings.    Ibid, 

7.  A  claimant  of  a  share  of  tiie  «nts  spoken  of  in  the  preceding  case,  having 

foiled  to  produce  evidence  of  uie  right  of  hisjrantor  to  convey  to  him,  cannot 
have  a  decree  in  his  favor.     United  States  v.  Patterson,  10. 

8.  Apenon  cannot  intervene  here  who  was  no  party  to  the  suit  in  the  District 

Court.  And  even  if  the  practice  of  this  court  sanctioned  sudi  intervention, 
tiiere  is  nothins  to  show  his  right  to  do  so  in  this  case.    Ibid. 

9.  The  heirs  of  DTAuterieve  claimed  a  tract  of  land  near  the  river  Misdssippi, 

imon  two  grounds,  viz.  Ist,  Under  a  grant  to  Duvemay,  by  the  Western  or 
Mississippi  Company,  in  1717,  and  a  purchase  from  .him  by  jD'Anterieve,  the 
ancestor,  accompanied  by  the  possession  and  occupation  of  the  tract  fro]iixl717 
to  1780 :  and  2a,  Under  an  order  of  survey  of  Unzaga,  Governor  of  the  pro- 
vince of  Louisiana,  in  1778,  an  actual  survey  made,  smd  a  confirmation  there- 
of by  the  governor.    United  States  v.  I^Auteneoe,  14. 

10.  "With  respect  to  the  first  ground  of  title,  there  is  no  record  of  the  grant  to  Du- 

vemay, nor  any  evidence  of  its  extent  It  is  therefore  without  boundaries  or 
location;  and,  if  free  from  these  objections,  it  would  be  a  perfect  title,  and 
therefore  not  within  the  jurisdiction  of  the  District  Court,  tmder  the  acts  of 
1884  and  1844.    Ibid. 

11.  With  respect  to  the  second  ground  of  title,  if  the  proceedings  of  Unzaga  be  re- 
.    garded  as  a  confirmation  of  the  old  French  grant,  then  the  title  woulabecome 

a  complete  one,  and  beyond  the  jurisdiction  of  the  District  Court.    Ibid, 
18.  If  the^r  are  regarded  as  an  incipient  step  in  the  derivation  of  a  title  under  the 
Spanish  government,  then  the  survey  cud  not  extend  to  the  back  lands,  which 
are  the  property  in  question,  but  only  included  the  front  upon  the  river,  which 
WIS  suiTendered  to  the  governor  in  1780.    Ibid. 

13.  Neither  the  upper  or  lower  side  line,  nor  the  field  notes,  justify  the  opinion  that 

the  survey  incl\ided  the  back  lands.  A  letter  addressed  to  Unzag*  by  tiM 
surveyor  is  so  ambiguous,  that  it  must  be  controlled  by  the  field  notes  and 
map.    Ibid. 

14.  The  neglect  of  the  parties  to  set  up  a  claim,  fix>m  1780  to  1881,  and  the  acts  of 

the  Spanish  govemmentp  in  granting  concessions  within  the  limits  now  claimed, 
famish  a  presumption  of  the  belief  of  the  parties,  that  the  whole  property  was 
surrendered  in  1780.    Ibid. 

18.  Under  the  laws  of  1884  and  1844,  rolatmg  to  the  confirmation  of  land  titles, 
-  where  a  claimant  filed  his  petition,  alleging  a  patent  under  tiie  French  govern- 
ment of  Louisiana,  confirmed  by  Congress,  and  claiming  fioats  for  land  which 
had  been  sold,  within  his  grant,  bv  the  United  States  to  other  persons,  the 
mere  circumstance,  that  the  court  nad  jurisdiction  to  decree  floats  in  cases  of 
incomplete  titles,  did  not  give  it  jurisdiction  to  decree  floats  In  cases  of  com- 
plete titles.     United  States  v.  Rosiivs  etal.  31 » 

18.  Tnis  title  having  been  confirmed  by  Congress,  without  any  allowanoe  for  the 
sales  of  lands  included  within  it,  tiie  confirmation  must  be  considered  as  a 
compromise  accepted  by  the  other  party  who  thereby  relinquished  his  daim  to 
fioau.    Ibid. 

17.  If  the  titie  be  considered  as  a  perfect  titie,  this  court  lus  already  adjudged  (9 

Howard,  143)  that  the  District  Court  had  no  jurisdiction  over  sudi  tides. 
Ibid, 

18.  The  daimant  in  this  case  prayed  that  the  side  lines  of  his  tract  might  bo  widened 
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by  dirergiitt  instead  of  panUol  lines;  but  tiiiis  oonit,  in  this  Mine  t 
merly  (3  Iu>ward,  69a)  reoognixed  the  Yalidity  of  a  decree  of  tlie  Svpcema 
Ck>art  of  Lomriana,  which  d^ded  thai  the  lines  shoidd  be  parallel,  and  aot 
diyet^nt.  The  District  Court  of  the  United  States  ought  touTe  oonfonaei 
its  judgment  to  this  ophiion.    Ibid. 

19.  Moreorer,  thedaimant  in  this  case  did  not  state  in  his  petidon  ivliat  lands  had 
bcMen  gruited  by  the  United  States,  nor  to  whom,  nor  did  he  make  the  gxanteet 
parties ;  all  of  which  ought  to  have  been  done,  before  he  could  hare  been  cor 
titled  to  floats.    Ibid, 

SO.  Where  a  party  claimed  title  to  a  tract  of  land  in  Louisiana,  under  a  jndicaal 
sale  in  1760,  and  alleged  diat  he  and  those  under  whom  he  claimed,  had  beea 
in  peaceable  possession  ever  since  the  sale,  a  case  of  perfect  title  is  presented 
which  is  not  within  the  jurisdiction  of  the  District  Couit^  under  the  acts  of 
1824  and  1844.    Ibid, 

81.  Upon  the  sufficiency  of  the  evidence  to  sustain  the  title,  no  opinion  is  expressed. 
Ibid. 

92,  A  grant  of  land  in  Louisiana,  by  the  French  authorities,  in  1764,- is  void.  Ths 
province  was  ceded  to  Spain  m  1762.  (See  10  Howard,  610.)  Ditited  Statm 
r,  DwTot,  38. 

SS.  In  1793,  certain  legal  proceedings  were  had  before  Baron  de  Carondeiet^  in  his 
judicial  capacity,  wherein  the  property  now  claimed  is  described  as  part  of  the 
estate  of  tne  grantor  of  the  present  claimant.  But  this  did  not  amount  to  a 
confirmation  of  the  title  in  his  political  character ;  and  if  it  did,  the  title  would 
be  a  perfect  one,  and  beyond  tne  jurisdiction  of  the  District  Court,  under  the 
acts  of  1824  and  1844.    Ibid, 

84.  By  two  acts, passed  in  1820  and  1823,  CongreSs  granted  alot  in  the  village  t£ 

Peoria,  in  the  State  of  Illinois,  to  each  settler  who  "  had  not  heretofore  fecavod 
a  confirmation  of  claim  or  donation  of  any  tract  of  land  or  village  lot  firom  the 
United  States.    ForsytA  v.  Bevnolds,  358. 

85.  Lands  granted  to  setUers  in  Michigan,  prior  to  the  snnender  of  the  wefttan 

posts  by  the  British  government,  and  which  grants  were  nade  ont  to  cartr  ooft 
Jay's  treaty  in  1794,  were  not  donations  so  as  to. exclude  a  settler  in  Becaja 
from  the  bAiefit  of  the  two  acts  of  Congress  above  mentioned.    Ibid. 

26.  In  1841,  Congress  passed  an  act  (5  Stat,  at  Large,  465)  declaring  thai  then 

shall  be  granted  to  each  State,  ftc.,  (Louisiana  being  one,)  five  hundred  ihon* 
sand  acres  of  land.    Fokjf  v.  Harriaon,  433. 

27.  This  act  did  not  convey  the  fee  to  any  lands  whatever ;  bnt  left  the  land  system 

of  the  United  States  in  full  operation  as  to  regulation  of  titles,  so  as  to  pre- 
*  vent  conflicting  entries.    Ibid. 

88.  Hence,  where  a  plaintiflf  claimed  under  a  patent  from  tiie  State  of  LouisiaBS, 

and  entries  only  in  the  United  States  office ;  and  the  defendant  dalmed  under 
patents  from  the  United  States,  the  title  of  the  latter  is  the  better  in  a  petitoiy 
action.    Ihid. 

89.  The  defendant  has  also  the  superior  equity ;  because  his  entries  were  prior  in 

time  to  those  of  the  plaintiff,  and  the  decision  of  a  board,  consisting  of  the 
Secretary  of  the  Treasury,  the  Attom<nr-General,  and  the  Commissioner  of  the 
Land  Office,  to  whom  the  matter  had  been  referred  by  an  aci  of  Congreas,  was 
in  fiivor  of  ^e  defendant    Ibid 

30.  The  several  acts  of  Congress,  passed  In  relation  to  claims  to  land  in  Missoari, 

under  Spanish  concessions,  reserved  such  lands  from  sale  from  time  to  time. 
But  there  was  an  intermission  of  such.legishition  from  the  89th  of  May,  1^9, 
to  the  9th  of  July,  1838 ;  and,  during  this  interval,  lands  so  claimed  were  iqKNi 
the  footing  of  other  public  Uuids,  as  to  sale,  entry,  and  so  forth.  Ddaariere  t. 
Emson,  525. 

31.  By  an  act  of  the  6th  of  March,  1820,  (S  Stat,  at  Large,  545,)  Conmss  gave  a 

certain  amount  of  land  to  the  State  of  Missouri,  to  be  sefectedby  Uie  legis- 
lature thereof;  on  or  before  the  1st  of  January,  1825;  and  by  another  ad, 
passed  on  the  3d  of  March,  1831,  (4  Stat  at  Luge,  492,;  the  l^latore  wsra 
authorized  to  sell  this  land.    Ibid. 

32.  Before  the  Ist  of  January,  1825,  the  legislature  selected  certain  lands,  which 

were  then  claimed  under  Spanish  concessions,  and  reserved  from  sale  note 
tho  acts  of  Congress  first  mentioned.    Ibid, 
38.  In  November,  1831,  the  land  so  selected  was  sold  by  the  le^slature,  in  oonfixm* 
ity  with  the  act  of  Congress  of  tho  preceding  March.    Ibid 
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:  M.  Xhii  tde  lumng  been  made  in  tha  inftttrd  betiraen  Mmj,  1829,  aid  Jnlj,  1833, 
oonreTed  a  wid  title,  although  the  daiment  to  the  Mme  land  wat  aabM- 
quently  confirmed  in  his  title  by  Congtess,  in  1836.    JbicL 

LEASE. 

When  broken,  the  leasor  moBt  recover  powesaion  aiid  regain  title  hj  a  jndidal 
proceeding.    AndenoH  t.  Bock,  323. 

LOX7I8IANA. 

1.  McDonodi,  a  citiaen  of  T<oniaiana,  made  a  will,  in  which,  after  beyieathing 

certain  legadea  not  involved  in  the  present  controveny,  he  gave,  willed,  and 
beqoeathed  all  the  rest,  reaidiie,  and  remainder  of  his  propert  j  to  the  corpora* 
tions  of  the  cities  of  New  Orleans  and  Baltimore  forever,  one  half  to  each,  for 
the  education  of  the  poor  in  those  cities.  McDomgK^  Exeouton  v.  Mwrdock, 
367. 

2.  The  estate  was  to  be  converted  into  real  property,  and  managed  by  six  agents, 

three  to  be  appointed  by  each  city.    Ibid, 

3.  No  alienation  or  this  general  estate  was  ever  to  take  place,  under  penalty  of  for* 

feitore,  when  the  States  of  Marvland  and  Louisiana  were  to  become  his  resi- 
duary devisees  for  the  pnrpoee  of  ^uoating  the  poor  of  those  States.    Ihid, 

4.  Althonch  there  is  a  complexity  in  the  plan  by  which  the  testator  proposed  to 

effact  his  purpose,  yet  his  intention  is  dear  to  make  the  cities  his  legatees ;  and 
his  directions  about  the  agency  are  merely  subsidiary  to  the  general  objects 
of  his  will,  and  whether  le^  and  practicable,  or  otherwise,  can  exert  no  infla- 
ence  over  the  question  of  its  validity.    lUd. 

9.  The  dty  of  New  Orleans,  being  a  corporation  established  by  law,  has  a  right  to 
receive  a  legacy  for  the  purpose  ot  exercisuig  the  powers  vrtiich  have  been 
granted  to  it,  and  amonost  these  powers  and  duBes  is  that  of  establishing  public 
schools  for  gratuitous  education.    Ibid, 

6.  The  civil  ana  English  law  upon  this  point  oompazed : 
The  dispositions  <n  the  property  in  this  will  are  not  "substitutions,  or  fidm  oom- 
mtssa, '  which  are  forbidden  by  the  Louisiana  code.    Ibid* 

i.  The  meaning  of  those  terms  explained  and  defined : 
The  testator  was  anthoriaed  to  define  the  use  and  destination  of  his  legagr. 
Ibid, 

8.  The  conditions  annexed  to  this  legacy,  the  prohibition  to  alienate  or  to  divide  . 

the  estate,  or  to  separate  in  its  management  the  interest  of  the  cities,  or  their 
care  and  control,  or  to  deviate  from  the  testator's  scheme,  do  not  invalidate 
tiie  be(quest,  because  the  Louisiana  Code  provides  that  "in  all  dispositions 
tfifer  viwm  and  moiti$  eoMta,  impossible  conditions,  those  which  are  contrary  to 
the  laws  or  to  morals,  are  reputed  not  written."    Ibid. 

9.  The  difference  between  the  civil  and  common  law,  upon  this  point,  examined : 
The  dty  of  Baltimore  is  entitled  and  empowered  to  receive  this  leeacy  under 

the  laws  of  Maryland ;  and  the  laws  of  Louisiana  do  not  forbid  it  The  article 
in  the  code  of  tne  latter  State,  which  says  that  "Donations  may  be  made  in 
&vor  of  a  stranger,  wlien  the  laws  of  his  country  do  not  prohibit  similar  dis- 
positions in  favor  of  a  citizen  of  this  Sute,"  does  not  most  probably  apply  to 
the  citisens  or  corporations  of  the  States  of  the  Union.  Moreover,  the  laws 
of  Maryland  do  not  prohibit  similar  dispositions  in  &vor  of  a  citizen  of  Louia* 
iana.    Ibid, 

10.  The  destination  of  the  legacy  to  public  uses  in  the  city  of  Baltimore,  does  not 

affect  the  valid  operation  of  the  oequest  in  Louisiana.    Ibid. 

11.  The  cities  of  New  Orleans  and  Baltimore,  havine  the  annuities  charged  upon 

their  legacies,  would  be  benefited  by  the  invalidity  of  these  l^^es.  Upon 
the  question  of  their  validity,  this  court  expresses  no  opinion.  But  tiie  partiea 
to  this  suit,  viz.  the  heirs  at  law,  could  not  daim  them.    Ibid, 

12.  In  case  of  the  ftilure  of  the  devise  to  the  dties,  the  limitation  over  to  the  Statet 

of  Maryland  and  Louisiana  would  havtf  been  operative.    Ibid, 

MI8SISSIPPL 

See  Statutes,  Constbuotion  or. 

NBW  JERSEY. 

The  soil  under  the  public  navigable  waters  of  East  New  Jersey  belongs  to  the 
State  and  not  to  me  proprietors.    This  court  so  dedded  in  the  case  of  Martin 
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o.  WaddeU,  16  Peten,  867;  and  the  prindple  eoym  a  case  wfaera  Umd 
been  reclaimed  from  the  water  mider  an  act  of  tibe  legidatarB.  Den  ▼•  ' 
Company,  426. 

NEW  OBLEANS. 

For  McDohooh's  Will  aee  "  Wills." 

PATENTS  FOB  LAND, 
i.  In  1841,  CongreM  passed  an  act  (5  Stat  at  Xaige,  455)  dedazing  tbat  lliaa 
shall  be  granted  to  each  State,  &c.,  (Lonlsxana  bSng  one,)  Ato  hundred  tfaoa- 
sand  acres  of  land.  fhUsf  t.  Harrimn,  433. 
8.  Tlus  actdid  not  oonrej  the  fee  to  any  lands  whaterer ;  but  left  the  Umd  fljetem 
of  the  United  States  in  fall  operation  as  to  regulation  of  titles,  bo  as  to  ppe- 
Tent  conflicting  entries.    IbuC 

3.  Hence,  where  a  plaintiff  claimed  under  a  patent  from  liie  State  of  XioniiBMia, 

and  entries  onlj  in  the  United  States  office ;  and  the  deftndant  dalmad  under 
patents  from  the  United  Stotes,  the  title  of  the  latter  is  the  better  in  a  petitoi/ 
action.    Ibid, 

4.  The  defendant  has  also  the  superior  equity;  because  his  entries  were  prior  is 

time  to  those  "of  the  plaintiff,  and  the  decision  of  a  board,  consuting'  of  Ike 
SecretaiTof  the  Treasury,  the  Attomer-General,  and  the  Conunissioner  of  tiis 
Land  Office,  to  whom  the  matter  had  Seen  referred  by  an  act  of  GongreaB,  mt 
in  fiivor  of  die  defendant.    Ibid, 

PATENT-BIGHTS. 

1.  Moree  was  the  first  and  original  inventor  of  the  electro-magnetic  telegtspb,  te 
which  a  patent  was  issued  to  him  in  1640,  and  reissued  in  1846.  IBs  inrentioB 
was  prior  to  that  of  Steinheil  of  Munich,  or  Wheatstone  or  Davy  of  ^nff^nA. 
C Bally  et  al.  y.  iforse  e(  at  63. 

8.  Their  respective  dates  con^pued.    i6uf. 

8.  But  even  if  one  of  these  jSuropean  inventors  had  preceded  him  for  a  short 

time,  this  circumstance  would  not  have  invalidatea  his  patent.  A  previom 
discovery  in  a  foreign  conntiy  does  not  render  a  patent  void,  unless  sudi  dis* 
covery,  or  some  substantial  part  of  it,  had  been  oefore  patented  or  descxibed 
in  a  printed  pubUcatiott.  And  these  inventions  are  not  shown  to  have  been  M. 
Ibid. 
4.  Besides,  there  is  a  substantial  and  essential  diffeienoe  between  Morse's  and 
dieirs,  that  of  Morse  bein^  decidedly  superior.    lUd, 

6.  An  inventor  does  not  lose  his  right  to  a  patent  because  he  has  made  inqmrief 

or  souffht  information  from  other  persons.    If  a  combination  of  difieroit  ele- 
ments oe  used,  the  inventors  may  confer  with  men,  as  well  as  consult  booib^ 
to  obtain  this  various  knowledge.    Ibid. 
6*  There  is  nothing  in  the  additiomd  specifications  in  the  reissued  patent  of  1841^ 
inconsistent  with  those  of  the  patent  of  1840.    Ibid. 

7.  The  first  seven  inventions,  set  forth  in  the  specifications  of  his  claims,  are  not  sub- 

ject to  exception.  The  eighth  is  too  broad,  and  covers  too  much  ground.  It 
IS  this  :  "  I  do  not  propose  to  limit  myself  to  the  specific  madiinery  or  parts 
of  machinery  described  in  the  fereeoing  specifications  and  claims ;  the  esscsos 
of  my'^invention  being  the  us^  of  me  motive  power  of  the  electric  or  galvame 
current,  which  I  calT  electro-mi^etism,  however  developed,  for  middng  or 
printing  inteliicible  characters,  signs,  or  letters,  at  any  distances,  being  a  new 
application  of  mat  power,  of  wliich  I  daim  to  be  the  first  iuTOitor  or  disco- 
verer." Ibid. 
8*  The  case  of  Neilson  et  al.  v.  Hozford  et  al.,  in  the  English  Exchequer  Beports, 
examined :  and  also  the  American  decisions.  The  acta  of  Congress  do  not 
juBtifv  a  claim  so  extensive.    Ibid. 

9,  But,  although  the  patent  is  illegal  and  void,  so  far  as  respects  the  eighth  daun, 

yet  the  patentee  is  within  the  act  of  Congress,  which  gives  him  a  right  to 
disclaim,  and  thus  save  the  portion  to  which  he  is  entitled.  No  dis^umer 
having  been  entered  before  the  institution  of  this  suit,  the  patentee  is  not  en- 
titled to  costs.  Ibid. 
10.  In  1846,  Morse  obtained  a  second  patent  for  the  local  circuits,  wbidi  was  xeil« 
sued  in  1848.  It  is  no  objection  to  this  patent,  that  it  was  embraced  in  die 
eighth  daim  of  the  former  one,  because  that  eighth  daim  was  vend.    Kor  is  it 
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an  objection  to  it,  that  it  was  an  improrement  npon  the  fonner  patent,  because 
a  patentee  has  a  risfat  to  improye  his  own  invention.    Ibid, 

11.  TtuB  new  patent  and  its  reissue  were  properly  issued.    The  improyement.was 

new,  and  not  embraced  in  the  former  specification.    Ibid, 

12.  These  two  patents  of  1848,  being  good,  with  the  exception  of  the  eighth  daim, 

are  substantially  infringed  upon  by  O'Beilly's  telegraph,  which  uses  the  same 
means,  both  upon  the  main  hue  and  upon  the  local  drcuits.    Ibid. 

13.  The  preceding  case  of  O'Beilly  and  Morse  haying  settled  the  principles  In- 

Tolved  in  the  controyerspr  between  them,  this  court  declines  to  hear  an  argu- 
ment upon  tedmical  pomts  of  pleading  in  a  branch  of  the  case  coming  from 
another  State.    SmiihY.  Ely,  137. 

14.  The  case  is  remanded  to  the  Circuit  Court.    Ibid, 

15.  A  machine  for  planing  boards,  and  reducing  them  to  an  equal  thickness  through- 

out, which  was  patented  br  Norcross,  decided  not  to  be  an  infringement  of 
Woodworth's  planing  macnine,  for  which  a  patent  was  obtained  m  1828,  reis- 
sued in  1845.    Bnoke$fi<d,Y,FiBke,2\2, 

16.  The  operation  of  both  machines  explained.    lUd. 

17.  In  a  'suit  brought  for  an  infringement  of  a  patent-right,  the  defendant  oncht  to 

be  allowed  to  give  in  evidence  the  patent  under  which  he  claims,  although 
junior  to  the  plaintiff's  patent.     Cormng  y.  Burden,  252. 

18.  Burden's  patent,  for  "  a  new  and  useful  machine  for  rolling  puddler's  balls  and 

other  masses  of  iron  in  the  manufacture  of  iron,"  was  a  patent  for  a  machine, 
and  not  a  process,  although  the  language  of  the  daim  was  equivocal.    Ibid, 

19.  The  difference  explained  between  a  process  and  a  machine.    Ihid, 

20.  Hmoe,  it  was  erroneous  for  the  Circuit  Court  to  exclude  evidence  offered  to 

show  that  the  practical  manner  (^  ^ving  effect  to  the  prindple  embodied  in  the 
machine  of  the  defendants  was  different  from  that  of  Burden,  the  plaintiff; 
that  the  machine  of  the  defendants  produced  a  different  mechanical  result  from 
the  other ;  and  that  the  mechanical  structure  and  mechanical  action  of  the 
two  machines  were  different.   Ibid, 

21.  Evidence  offered  as  to  the  opinion  of  the  witness  upon  the  construction  of  the 

patent,  whether  it  was  for  a  process  or  a  machine,  was  properly  rejected. 
Ibid, 

22.  A  patent  was  taken  out  for  making  the  body  of  a  burden  railroad  car  of  sheet 

iron,  the  upper  part  being  cylin£ical,  and  the  lower  part  in  the  form  of  a 
frustum  of  a  cone,  the  under  edge  of  which  has  a  flanee  secured  upon  it,  to 
which  jSange  a  movable  bottom  is  attached.     Winems  y.  Dtnmead,  330. 

23.  The  daim  was  this :  "  What  I  daim  as  my  invention,  and  desire  to  secure  by 

letters-patent,  is,  making  the  body  of  a  car  for  the  transportation  of  coal,  &c., 
in  the  rorm  of  a  frustum  of  a  cone,  substantially  as  herdn  described,  whereby 
the  force  exerted  by  the  weight  of  the  load  presses  equally  in  all  directions^ 
and  does  not  tend  to  chance  the  form  thereof,  so  that  every  part  resists  its 
equal  proportion,  and  by  which,  also,  the  lower  part  is  so  reduced  as  to  pass 
down  within  the  truck  frame  and  between  the  axles,  to  lower  the  centre  of 

F^vity  of  the  load,  without  diminishing  the  capadty  of  the  car,  as  described, 
also  claim  extending  the  body  of  the  car  below  the  connecting  pieces  of  the 
truck  frame  and  the  line  of  draught,  by  passing  the  connecting  bars  of  the 
truck  frame  and  the  draught  bar,  through  the  body  of  the  car  substantially 
described."    Ibid, 

24.  This  patent  was  not  for  merely  changing  &e  form  of  a  machine,  but  by  means 

of  such  change  to  introduce  and  employ  other  mechanical  prindples  or  natural 
powers,  or  a  new  mode  of  operation,  and  thus  attain  a  new  and  useful  result. 
Ibid, 

25.  Hence,  where,  in  a  suit  brought  by  the  patentee  against  persons  who  had  con- 

structed octagonal  and  pyramidal  cars,  the  District  Judge  ruled  that  the  patent 
was  good  for  conical  bodies,  but  not  for  rectilinear  bodies ;  this  ruling  was  er- 
roneous.   Ibid, 

26.  The  structure,  the  mode  of  operation,  and  the  result  attained,  were  the  same  in 

both,  and  the  specification  .claimed  in  the  patent  covered  the  rectilinear  cars. 
With  this  explanation  of  the  patent,  it  should  have  been  left  to  the  juzy  to  de- 
dde  the  question  of  infringement  as  a  question  of  fact.    Ibid, 

27.  Where  the  assignors  of  a  patent-ric^t  were  joined  with  the  assignee  for  a  par- 

ticular locality,  in  a  bill  for  an  injunction  to  restrain  a  defendant  from  the  use 
of  the  machine  patented,  and  the  defbndant  raised,  in  this  court,  and  after  a 
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flnal  decree,  an  objectioii  visteff  from  ft  mi^cniider  cf  pmiei»  tlie  okgKAm 
comes  too  late.    LmngtUm  y.  Woodworth,  546. 
S8.  Horeoyer,  in  the  preMDt  ease,  the  pertiee  oQnwiited  to  tiiedeaw  JtD^at^ 


the  account  in  controyeny  was  adjnated.  lUi. 
99.  That  consent  hayinc  been  giyen,  howeyer,  to  ft  decree  \ff  wfakb  an  ftujwui 
should  be  taken  ^  gains  and  profits,  according  to  the  prayer  of  die  hill,  the 
defendant  was  not  prednded  from  objecting  to  the  aeeimnl  vpen  the  r""^"^^ 
that  it  wunt  beyond  the  order.    lUd, 

80.  The  report  haying  been  recommitted  to  tibe  master,  with  inslntclioas  to  i 

tain  tne  amount  of  profits  which  might  haye  been  realixed  with  doe  diligcoce^ 
and  the  master  haying  framed  his  report  npon  the  theory  of  awarding  damages, 
this  report,  and  the  order  of  the  oonrt  confirming  it^  were  both  cRODeoas. 
Ihid, 

81.  Under  the  dicnmstanoes  of  this  eaee,  the  decree  sfaoold  hJN«  been  fiir  oolj  the 

actnal  gains  and  prDfits  during  the  time  when  the  machine  was  in  operatioo, 
and  daring  no  other  period.    jFW* 

PLAOTNO-MACHINE.     , 
1.  A  machine  for  planing  boards,  and  ledndng  them  to  aa  equal  tUdcBess  tfanmgii- 
ont,  which  was  patented  by  Noreross,  decided  not  to  be  aa  iafij^gemeat  of 
Woodworth's  planing  madiine,  for  which  a  patent  was  obtaiaed  la  1818,  rale- 
sued  in  1845.    Brw&  y,  Fui»,  %\%. 
9.  The  operation  of  both  machines  expUdaed.    /ML 

FLEAS  AND  PI;EADIN63. 

1.  Where  a  deik  of  a  oonrt  was  med  npon  his  oAdal  bond,  aad  Ae  hnach  al- 
leged was,  that  he  had  snrrendered  certain  goods  withoat  taking  a  bond  with 
gm>d  aad  sniBdent  securities,  and  the  plea  was,  that  the  bond  wSkh  had  beea 
taken  was  assigned  to  the  plaiatiiii,  who  had  brought  8uit>  aad  meeiyed  lar 
sums  of  money  in  discharge  of  the  bond,— tiiis  pfea  waa  snfliriiiat^  aad  a  < 
murrer  to  it  was  properiy  oyemled.    JBevms  y.  Anatqf,  179. 

9.  Where  a  citizen  of  »ew  Jeney  was  sued  in  a  State  coart  hi  Kew  Toik,  aad 
filed  his  petition  to  remove  the  case  into  the  Circuit  Court  of  the  United  States, 
offering  a  bond  with  surety,  the  amomt  daimed  ia  the  deehaatioa  bea^  one 
thousand  dollars,  it  became  the  duty  of  the  State  eonrt  to  accept  Aa  aaretj, 
and  proceed  no  further  in  the  cause.    Ksmome  y.  Martin,  198. 

8.  Consequently,  it  was  erroneous  to  allow  the  plaintiff  to  aaMad  tha  reeord,  aad 
reduce  his  claim  to  four  hundred  aad  ninetf -nine  dolkrs.    IbkL 

4.  Hie  case  haying  gone  on  to  judgment,  aad  been  carried  by  writ  of  error  to  (he 
Superior  Court,  without  the  petition  for  remoyal  into  the  Cireait  Comt  of  the 
United  States,  it  was  the  dn^  of  the  Superior  Coart  to  sobehiBd  the  tedmical 
record,  and  inquire  whether  or  not  the  judgment  of  the  eonrt  behnr  was  er- 
roneous.    /&KI. 

6*  The  defendant  was  not  bound  to  plead  to  the  jurisdictiott  of  the  eoart  bebw; 
such  a  step  wotfld  haye  been  inconsistent  with  his  right,  that  all  prooeedinga 
should  cease  when  his  petition  for  remoyal  was  filed.    IbuL 

8.  The  Superior  Court  bein^  the  hii^ost  court  to  which  the  case  oonld  be  carried, 
a  writ  of  error  lies  to  examine  its  judgment,  under  the  95th  seetiaa  of  the  jn- 
didary  act.    Ibid, 

7.  Prescription  cannot  be  pleaded,  where  the  ass^or  of  die  party  who  offers  to 

plead  it  was  a  lessor,  and  had  not  regained  possession,  by  a  jn£dal  proceed- 
mg,  of  the  property  which  had  been  preyionslj  leased.  Andtrmm  y.  JSbd^ 
823. 

8.  A  statute  of  Mississippi,  passed  in  1848,  declares  that  no  record  of  anr  jn^- 

ment  recovered  in  a  foreign  court  aeainst  a  dtixen  of  that  State,  shall  be  re- 
'  ceiyed  as  evidence  after  me  expiration  of  three  years  from  the  tinM  of  tha 
rendition  of  such  judgment,  without  the  limits  of  tne  State.   Ifamnr  y.  QSmm^ 
421. 

9.  This  statute  has  no  anplicatton  to  judgments  rendered  before  its  passage. 

Bence,  where  it  was  pleaded  as  a  defence  in  a  suit  brought  npoa  a  judgment 
recovered  in  Louisiana,  in  1844,  the  plea  was  bad  and  a  demnxer  to  it  toi- 
tained.    Rid, 

PRACTICE. 

See  Atfbal  aad  Cbakcxbt. 
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PRACTICE  {QmtUwed,) 

1.  The  preceding  case  of  O'Reilly  and  Mone  having  settled  the  principles  in* 

TQlved  in  the  controTersv  between  them,  this  court  declines  to  hear  an  aign- 
ment  upon  tedinical  points  of  pleading  in  a  branch  of  the  case  coming  fiSm 
another  State.    Smith  v.  Ely,  137. 

2.  The  case  is  remanded  to  the  Circuit  Court    Ibid. 

3.  In  order  to  make  a  bill  of  exceptions  yalid,  it  most  appear  by  the  transcript  not 

only  that  the  instmctions  were  given  or  refused  at  tne  trial,  bat  also  that  the 
party  who  complains  of  them  excepted  to  them  while  the  jniy  were  at  the  bar. 
Phehs  V.  Mayer,  160. 

4.  The  bill  of  exceptions  need  not  be  drawn  out  in  form  and  signed  before  the  jury 

retire ;  but  it  most  be  taken  in  open  court,  and  must  appear  by  the  certificate 
of  the  judge  who  authenticates  it,  to  have  been  so  taken.    Ibia. 

5.  Hence,  when  the  verdict  was  rendered  on  the  13th  December,  and-on  the  next 

day  the  plaintiff  came  into  court  and  filed  his  exception,  it  is  not  properly  be- 
fore this  court.  And  no  error  being  assigned  or  appearing  in  the  other  pro- 
ceedings, the  judgment  of  the  Circuit  Court  must  be  afiGinned,  with  costs. 
Ibid, 

6.  Three  judgments  were  entered  up  agunst  a  debtor  on  the  same  day.    RodekiU 

V.  Hama,  189. 

7.  One  of  the  creditors  issued  a  capias  ad  saHsfadendum  in  February,  and  the  other 

two  issued  writs  oi  fieri  facuu  upon  the  same  day,  in  the  ensuing  month  of 
March.    Ibid. 

8.  Under  the  oa.  so.  the  defendant  was  taken  and  imnrisoned,  until  discharged  bv 

due  orocess  of  law.  The  plaintiff  then  obtained  leave  to  issue  a  fi.  fa,,  whicn 
was  levied  upon  the  same  land  previously  levied  upon.  The  marshal  sold  the 
property  under  all  the  writs.    Ihid, 

9.  The  executions  of  the  first  ^.  fa,  creditors  are  entitled  to  be  first  satisfied' out  of 

the  proceeds  of  sale.    IhuL, 

10.  Each  creditor  having  elected  a  different  remedy,  is  entitled  to  a  precedence  in  that 

which  he  has  elected.    lUd. 

11.  Besides,  the  oa.  so.  creditor,  by  im2>risoning  the  debtor,  postponed  his  lien,  be- 

cause it  may  happen,  under  certain  circumstances,  that  the  judgment  is  forew 
extinguished,  ir  these  do  not  happen,  his  lien  is  not  restored  as  aeainst  cre- 
ditors who  have  obtained  a  precedence  during  such  suspension.    Ibd. 

12.  The  Circuit  Court  having  instructed  the  juiy  that,  in  its  opinion,  and  the  writ^ 

ten  proo&  and  law  of  me  case,  the  plea  of  prescription  must  prevail,  and  the 
t  written  proo6  not  being  in  the  record,  this  court  cannot  test  the  accuracy  of 
its  conclusion.    Afidermm  v.  Bode,  823. 

13.  Where  the  assignors  of  a  patent-right  were  joined  with  the  assignee  for  a  par- 

ticular locality,  in  a  bill  for  an  injunction  to  restrain  a  defendant  from  the  use 
of  the  machine  patented,  and  the  defendant  raised  in  this  court,  and  after  a 
final  decree,  an  objection  arising  from  a  misjoinder  of  parties,  tiie  objection 
comes  too  late.    Livingtton  v.  WoodOwrth,  646. 

RAILROADS. 

1 .  A  patent  was  taken  out  for  maJdne  the  body  of  a  burden  railroad  car  of  sheet 

iron,  the  upper  part  being  cylin&cal,  and  the  lower  part  in  the  form  of  a 
frustum  of  a  cone,  the  under  edge  of  which  has  a  flange  secured  upon  it,  to 
which  flange  a  movable  bottom  is  attached.     Winans  v.  Ummead,  330. 

2.  The  claim  was  this :  "What  I  claim  as  my  invention,  and  desire  to  secure  by 

letters-patent,  is,  making  the  body  of  a  car  for  the  transportation  of -coal,  &c., 
in  the  form  of  a  frustum  of  a  cone,  substantially  as  herein  described,  whereby 
the  force  exerted  by  the  weight  of  the  load  presses  equally  in  all  directions, 
and  does  not  tend  to  change  the  form  thereof,  so  that  every  part  resists  its 
equal  proportion,  and  by  which,  also,  die  lower  part  is  so  reduced  as  to  pass 
down  within  the  truck  frame  and  between  the  axles,  to  lower  the  centre  of 

F-avity  of  the  load,  without  diminishing  the  capacity  of  the  car,  as  described, 
also  claim  extending  the  body  of  the  car  below  the  connecting  pieces  of  the 
truck  frame  and  the  June  of  draught,  by  passing  the  connecting  ban  of  the 
truck  frame  and  the  draught  bar,  through  the  body  of  the  car  substantially 
described."    Ibid. 

3.  This  patent  was  not  for  merely  changing  the  form  of  a  machine,  but  by  means 

of  such  change  to  introduce  and  employ  other  mechanical  principles  or  natural 
powers,  or  a  new  mode  of  operation,  and  thus  attain  a  now  and  useful  result. 
ibid. 
VOL.  XV.  49 
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BAILBOADS  (Qmiimud,) 

4.  Henoe,  when,  in  a  nit  brought  hr  tbd  peitaM&b  tgttliMt  peiiOM  wlio  fatd  god- 

ttrocted  octagonal  and  pjnonidal  can,tb6  Diftdet  Jndge  roled  ^unt  the  palest 
waa  good  for  conical  bodiea,  bat  not  for  recdliiieair  bodiies  f  tikli'mfiDg  iraa  er> 
roneona.    Ibid, 

5.  The  Btnictare,  the  mode  of  operation,  and  tha  resolt  attaiaad,  ««re  the  aame  in 

both,  and  the  specification  daimed  in  the  patent  covered  the  rectilinear  can. 
With  this  explanation  of  the  patent,  it  shomd  have  been  left  to  the  jary  to  de> 
dde  the  question  of  infiingement  as  a  qneation  of  hct,    IbkL 

STATUTES,  CONSTRUCTION  OP- 

1.  A  statute 


Lte  of  Mississippi,  passed  in  1846,  dedarea  that  no  record  of  any  indg^ 
ment  recovered  in  a  foreign  court  against  a  dtazen  of  that  State,  ahau  Do>re- 
ceived  aa  evidence  after  the  expiration  of  three  yean  from  tha  time  d-Uta 
rendition  of  such  judgment,  without  the  limita  of  the  State.  Murray  y.  G&aom^ 
421. 
2.  This  statute  has  no  application  to  judgments  rendered  before  itt  passage. 
Hence,  where  it  was  pleaded  as  a  defence,  in  a  suit  brought  upon  a  jut^ment 
recovered  in  Louisiana,  in  1844,  the  plea  waa  bad,  and  a  demurrer  to  »  sna- 
tained.    Ibid, 

SURETIES. 

1.  The  act  of  Congress,  passed  on  2d  Blardi,  1799,  (1  Stat,  at  Lam,  705,)  requires 

the  bond  given  bj  a  collector  of  the  customs  to  be  approved  bj  the  Comptrol- 
ler of  the  TreasiuT.    Broome  v.  Umied  States,  143. 

2.  But  the  date  of  such  approval  is  not  eoncludve  evidence  of  the  conunenoement 

of  the  period  when  the  bond  began  to  run.  On  the  contrarj,  it  bc^ns  to  be 
effective  fipom  the  moment  when  the  collector  and  hia  snretiea  part  with  it  in 
the  course  of  transmission.    /6titf. 

3.  Hence,  where  the  surety  upon  the  bond  of  a  collector  in  Florida,  died  upon  the 

24th  of  July,  and  the  aroroval  of  the  comptroller  waa  not  written  upon  the 
bond  until  the  31st  of  July,  it  was  properly  left  to  the  jury  to  ascertain  the 
time  when  the  collector  and  hia  auretiea  parted  with  the  bond  to  be  aent  to 
Washington ;  and  they  were  instructed  that,  before  they  could  find  a  verdict 
for  the  surety,  they  must  be  satisfied  from  the  evidence  tnat  Ae  bond  remained 
in  the  handa  of  ue  collector,  or  the  sureties,  until  after  the  24th  of  July. 
Ibid, 

4.  Collectors  are  often  disbursing  officers ;  and  fhey  and  their  sureties  are  respon- 

sible for  the  money  which  a  collector  receives  nom  his  predecessor  in  office ;' 
and  also  for  money  transmitted  to  him  by  another  coUecctor  upon  hia  repre- 
sentation and  requisition  that  it  was  necessary  to  defray  the  eaivent  expenses 
of  his  office,  and  advanced  for  that  putpose.    Ibid. 

TELEGRAPH. 

See  PATBNT-RlOHTfl. 

TREATY. 

1.  By  two  acts,  passed  in  1820  and  1823,  Congrees  granted  a  lot  in  the  village  of 
reoria,  in  the  State  of  Illinois,  to  each  settler  who  "  had  not  heretofore  received 
a  confirmation  of  claim  or  donation  of  any  tract  of  land  or  village  lot  from  the 
United  States.    Farmth  y.  Bemdde,  358. 

a.'l^ds  granted  to  settlers  in  Michigan,  prior  to  the  surrender  of  the  western 
posts  by  the  British  government,  and  which  grants  were  made  out  to  cairy  out 
Jay's  treaty  in  1794,  were  not  donations  so  as  to  exdude  a  settle  in  Peoria 
from  the  benefit  of  the  two  acts  of  Congress  above  mentioned.    Ibid 

USAGE. 

1.  Where  a  note  was  given  in  the  District  of  Columbia  on  the  1 1th  of  March, 

payable  sixty  days  after  date,  and  notice  of  ita  non-payment  waa  given  to  the 
maorser  on  the  16th  of  May,  (being  Monday,)  tm  notice  waa  not  in  time. 
Adam  v.  Otterbadc,  532. 

2.  Although  evidence  was  given  that  since  1846,  the  bank  whidi  was  the  holder 

of  the  note,  had  changed  the  preexisting  custom,  and  had  held  the  paper  until 
the  fourth  day  of  grace,  giving  notice  to  the  indorscr  on  Monday,  when  ^e 
note  fell  due  on  Sunday.    This  was  not  suffident  to  establish  an  nsi^.    lUd 

3.  An  usage,  to  be  binding,  must  be  general,  as  to  place,  and  not  confined  to  a  par> 

ticular  bank,  and,  in  order  to  bo  obligatoxy  must  have  been  acquiesced  In,  and 
become  notorious.    Ibid, 
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WTLLS. 

1.  McDonpgfa,  a  citizen  of  Loiiisiaaia,  made  a  vifl,  in  which,  after  bequeathing 

ceifain  legacies  not  involved  in  the  pzesent  controversj,  he  gave,  willed,  and 
bequeath^  all  the  rest,  residne,  and  remainder  of  his  property  to  the  corpora- 
tions of  the  cities  of  New  Orleans  and  Baltimoie  forever,  one  half  to  each,  for 
the  education  of  the  poor  in  those  cities.  McDmoQlCt  Exeatton  v.  Murdochf 
867. 

2.  The  estate  was  to  be  converted  into  real  property,  and  managed  by  six  agents, 

three  to  be  appointed  by  each  city.    Ibia. 

3.  No  alienation  of  this  general  estate  was  ever  to  take  place,  nndcr  penaltv  of  for- 

feiture, when  the  States  of  Manrland  and  Louisiana  were  to  become  Ms  resi- 
doary  devisees  for  the  purpose  of  educating  the  poor  of  those. States.    lUd. 

4.  Although  there  is  a  complexity  in  the  plan  by  which  the  testator  proposed  to 

effect  his  purpose,  yet  his  intention  is  clear  to  make  the  cities  his  legatees :  and 
his  directions  about  the  agency  are  mcrelv  subsidiary-  to  the  general  objects 
of  his  will,  and  whether  le^  and  practicable,  or  otherwise,  can  exert  no  influ- 
ence over  tiiie  question  of  its  validity.    Ihid, 

5.  The  dty  of  New  Orleans,  being  a  corporation  established  by  Utw,  has  a  right  to 

receive  a  legacy  for  the  purpose  ot  exercising  the  powers  which  have  been 
granted  to  it,  and  amouffst  these  powers  and  duties  is  toat  of  establishing  public 
schools  for  gratuitous  education.    Ibid. 

6.  The  civil  and  English  law  upon  this  point  compared : 

The  dispositions  of  the  property  in  this  will  are  not  "substitutions,  or  Jldei  com- 
tnissa"  which  are  forbidden  by  the  Louisiana  code.    Ibid. 

7.  The  meaning  of  those  terms  explained  and  defined : 

The  testator  was  authorized  to  define  the  use  and  destination  of  his  legacy. 
Ibid. 

8.  The  conditions  annexed  to  this  legacy,  the  prohibition  to  alienate  or  to  divide 

the  estate,  or  to  separate  in  its  management  the  interest  of  the  cities,  or  tiieir 
care  and  control,  or  to  deviate  from  the  testator's  scheme,  do  not  invalidate 
the  bequest,  beouise  the  Louisiana  Code  provides  that  "in  all  dispositions 
inter  vivos  and  mortis  cctuaa,  impossible  conditions,  those  which  are  contrary  to 
the  laws  or  to  morals,  are  reputed  not  written."    Ibid, 

9.  The  difference  between  the  dnL  and  conunon  law,  upon  this  point,  examined : 
The  city  of  Baltimore  is  entitied  and  empowered  to  receive  this  legacy  under 

the  laws  of  Marvland ;  and  the  laws  of  Louisiana  do  not  forbid  it.  The  article 
in  the  code  of  me  latter  State,  which  says  that  "Donations  may  be  made  in 
favor  of  a  stranger,  when  the  laws  of  his  country  do  not  prohibit  similar  dis- 
positions in  favor  of  a  dtisen  of  this  State,"  does  not  most  probably  apply  to 
the  citizens  or  corporations  of  the  States  of  tiie  Union.  Moreover,  the  Uws 
of  Maryland  do  not  prohibit  similar  dispositions  in  &vor  of  a  citizen  of  Louis- 
iana.   Ibid, 

10.  The  destination  of  the  legacy  to  public  uses  in  the  city  of  Baltimore,  does  not 

affect  tiie  valid  operation  of  the  oequest  in  Louisiana.    Ibid. 

11.  The  cities  of  "New  Orleans  and  Baltimore,  bavins  the  annuities  charged  upon 

their  legacies,  would  be  benefited  by  the  invalidity  of  ti^ese  legacies.    Upon 
the  (question  of  their  validity,  this  court  expresses  no  opinion.    But  the  parties 
*      to  this  suit,  viz.  the  heirs  at  law,  could  not  claim  them.    Ibid. 

12.  In  case  of  the  failure  of  the  devise  to  the  cities,  the  limitation  over  to  the  States 

of  Maryland  and  Louisiana  would  have  been  operative.    Ibid. 
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